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LOWER-CAMDA  REPORTS. 


DÉGISIONS   DES  TRIBUNAUX  DU  BAS-CANADA. 


SUPERIOR  COiJRT.— QUEBEC. 
Before  : — Bowev,  Chief-Justice. 


BsRRT, Plaintiff. 

vs. 
Mat,. • Defendant 


H«ld->lo  ThU,  "ofthaCitjofKiBip- 
ttoo,  Canada  Weft,"  saffioientlr  indi- 
eafcM  the  domioUe  of  Um  plaiotiff. 

2o  Thaf'maketh  oath  and  laith,  " 
imperti  that  the  deponent  has  been  duly 
■worn  ;  and  that^it  u  onneoeasary  4o  say 
**  haviog  been  daly  sworn,  maketh  oath 
a»d  saith.  '* 

3o.  That  it  is  not  neoessarj,  in  desnrib- 
ins  a  promissory  note  as  the  oaose  of 
deU^  to  state  where  the  same  was  made. 

4o.  That  it  is  not  now  neeessary,  in  ao 
«fidarit  for  eapiae,  to  state  that  wSihont 
the  benefit  of  snoh  writ,  the  plaintiff  may 
lose  his  remedy. 

5o.  That,  <«  at  Qoebeo,  "  in  th«  jurat, 
shews  saffioiently  where  deponent  has 
been  sworn. 

So  That  the  day  of  the  mmth  or  the 
year  may  be  written  in  figures  in  the 
i«fat 


Jagé:-«lo.  Qae,  "  de  la  Cité  de  King- 
ston, Canada  Oaest,"  indione  suffisam- 
ment le  doutoUe  du  demanoeur. 

2o.  Que  "  dépose  et  dit,  '*  comporte 
que  le  déposant  a  été  dûment  assermenté; 
et  qu'il  n'est  pas  néeessaire  de  dire 
"  ayant  été  dûment  assermenté  dépose 
et  dit." 

3o  Qu'il  n*est  pas  néeessaire  en  allé- 
guaot  un  billet  promisioirB  de  dire  où  tel 
billet  a  été  fait 

4o.  Qu'il  n'est  pas  néeessaire  mainte- 
nant d'alléguer  dans  un  affidaTitponr 
oapias,  que  sans  ravantage  d'un  tel  writ 
le  défendeur  pourra  perdre  sen  recours. 

(o.  Que,  **àQuébeo,"  dans  le  jurat, 
indique  suffisamment  où  le  déposant» 
été  assermenté. 

6d.  Que  la  dale  du  mois  ou  l'aimée 
peu  rent  être  écrits  en  chiffres  dans  le 
jurat. 


Jadgmeiit  rendered  the  6th  December^  1859 


The  action  was  commenced  by  a  capias  ad  resp.^  which 
issued  upon  the  affidavit  of  the  plaintiff;  the  affidavit  in^ 
question  in  so  iar  as  it  relates  to  the  points  decided  in  the 
<;aQ8e  was  as  follows  4 

Edward  Berrjf,  of  the  City  of  Kingston,  Canada  West, 


merchant,  canying  on  trade  under  the  name  and  style  of 
£.  Berry  and  company,  maketh  oath  and  saith,  that  Henry 
May,  of  the  place  called  Bridgewater  Cove,  near  Quebec, 
merchant,  carrying  on  business  under  the  name  and  style 
of  H.  May  and  company,  is  personally  and  justly  and 
truly  indebted  to  this  deponent,  in  the  sum  of  three  thou- 
sand five  hundred  and  sixty-one  dollars  and  twenty-five 
cents,  the  amount  of  a  certain  promissory  note  made  on 
the  twenty-eighth  day  of  September,  one  thousand  eight 
hundred  and  fifty-nine,  at  two  months,  by  the  said  Henry 
May,  in  favor  oi  the  said  E.  Berry,  for  value  received,  and 
delivered  to  the  said  deponent,  and  which  fell  due  on  the 
first  day  of  December  one  thousand  eight  hundred  and 
fifty-nine  &c.  &c. 

And  this  deponent  saith  that  the  said  Henry  May  is  in- 
solvent and  hath  stopped  payment,  and  that  this  deponent 
hath  every  reason  lo  believe,  and  doth  verily  believe,  that 
the  said  Henry  May  hath  secreted  his  property  with  intent 
to  defraud  this  deponent.  By  means  whereof,  without  the 
benefit  of  a  writ  of  capias  ad  respondendum  to'  arrest  the 
body  of  the  said  Henry  May,  this  deponent  may  lose  his 
said  debt,  or  sustain  damage. 

Upon  the  return  of  the  action,  motion  was  made  on  be- 
half of  the  defendant  to  set  aside  and  quash  the  writ  of 
capias  ad  resp.^  for  the  following  reasons  : 

lo.  Because  the  Edward  Berry  who  made  the  affidavit 
in  this  cause  filed,  on  which  the  said  writ  of  capias  issued, 
is  not  described  in  the  said  affidavit  as  being  of,  or  residing 
in  any  place,  knoum  to  the  law  of  this  Province,  or  of  which 
the  Court  could  take  cognizance. 

2o.  Because  it  doth  not  appear  in  the  body  of  the  said 
affidavit,  that  the  said  Edward  Berry  was  duly  sworn  to  the 
truth  thereof. 

So.  Because  the  said  affidavit  does  not  specify  at  what 


date  or  period  the  first  two  promissory  notes,  therein  men- 
tioned, were  made  payable,  and  because  the  allegation 
respecting  the  same  is  vague  and  insensible. 

4o.  Because  it  is  not  stated  at  what  place  the  promis- 
sory notes  in  the  said  affidavit  mentioned  were  made^  nor 
when  the  same  were  delivered  to  the  said  Edward  Berry. 

do.  Because  it  is  not  stated  in  the  said  affidavit,  that  the 
said  defendant  hath  secreted  his  property  with  intent  to 
defraud  his  creditors. 

60.  Because  it  is  not  stated  in  the  said  affidavit  that  by 
reason  of  the  alleged  secreting  of  the  said  defendant's  pro- 
perty, the  said  Edward  Berry  might  be  deprived  of  his 
remedy  against  the  said  defendant  ;  nor  that  he  might  be 
deprived  of  such  remedy  without  the  benefit  of  a  writ  of 
capias  ad  respondendum. 

7o.  Because  it  does  not  appear  that  the  said  affidavit 
was  sworn  to  at  any  place  or  city,  nor  does  it  appear  where 
the  same  was  sworn  to. 

80.  Because  it  does  not  appear  when  the  said  affidavit 
was  sworn  to. 

9o.  Because  the  said  affidavit  contains  figures  and  ab- 
breviations in  the  jurat  thereof,  and  because  the  same  are 
insufficient  to  denote  any  period  at  which  the  said  affida- 
vit was  sworn  to. 

Judgment  : — ^Take  nothing  by  motion. 

Holt  and  Irvine,  for  plaintiff. 

Pope,  T.,  for  defendant. 
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SESSIONS 
or  THE  Peace. 


I         DISTRICT  OP  QUEBEC. 
Before  : — Maoui&e,  Judge. 


BoswELL,  etal Petitioners. 

and 
LiiOTD,  •••.•• ••••••• Defendant. 


Held  t-'lo  That  a  jiutioe  oui  of  8«e- 
aioDS  oannot  award  rastitation  on  an  in- 
dictment  for  forcible  entry  or  forcible 
detainer,  found  before  him  07  the  Orand 
Jnry  at  the  General  Qaarter  Seesiona  of 
the  Peaoe. 

2o  That  the  Court  of  General  Qoarter 
Feesione  where  the  indictment  ie  foondi 
and  before  trial,  may  award  a  writ  of 
restitution,  bnt  it  is  entirely  in  the  dis- 
cretion of  the  Court  to  grant  or  refuse 
each  writ 


Jugé:— lo.  Qu'an  juge  de  paix  hors 
de  session  ne  peut  octroyer  restitution 
sur  accusation  pour  entrée  ou  déten- 
tion par  fofce,  rapportée  pardevant  lui 
par  les  Grands  Jurés  aux  Sessions  de 
Quartier  Générales  de  la  Paix. 

2o.  Que  la  Cour  de  Sessions  de  Quartier 
Générales  où  l'aoonsation  est  rapportée, 
peut  arant  procès,  accorder  un  writ  de 
restitution,  mais  il  est  entièrement  dans 
la  discrétion  de  la  Cour  d'acoordor  ou  de 
reftuer  tel  writ 


Judgment  rendered  the  2ôtb  November,  1862. 

Maouire,  Judge  : — In  this  case  a  bill  of  indictment 
charging  the  defendant  with  a  forcible  detainer  was  found 
by  the  Grand  Jury  at  the  last  October  term  of  the  Court  of 
General  Quarter  Sessions  of  the  Peace»  The  defendant 
pleaded  not  guilty  to  the  indictment,  and  it  was  set  down 
for  trial  on  the  first  day  of  the  next  Sessions,  in  January. 
Application  is  now  made  to  me,  by  petition  and  affidavit 
on  the  part  of  the  private  prosecutors,  Messrs.  J.  K.  Boswell 
and  Daniel  McCallum,  for  a  writ  or  warrant  of  restitution 
to  place  them  in  possession  of  the  premises  described  in 
the  indictment,  and  known  as  the  St.  Charles  Brewery. 
The  petition,  supported  by  an  affidavit,  recites  the  counts 
of  the  indictment  found,  and  alleges  that  the  forcible  de- 
tainer is  still  continued  by  the  defendant. 

The  defendant,  Mr.  Lloyd,  resisting  this  application, 
produces  also  an  affidavit  which  discloses  the  following 
facts  :  "  That  on  or  about  the  third  of  January,  one 
thousand  eight  hundred  and  forty-two,  the  said  Thomas 
Lloyd,   and   Paul  Lepper,    late   of  the  City  of  Quebec, 


Eaqniie,  brewer,  now  deceased,  being  the  last  and  highest 
bidders  became  the  adjudicaUdrei  and  porobasers,  pmr 
inditis^  of  the  premises  in  question,  known  and  distin- 
gnished  as  the  St.  Charles  Street  Brewery,  as  appears  by 
the  sheriflf's  title  herewith  produced.  That  the  said 
Thomas  Lloyd  and  Paul  Lepper,  as  copartners,  carried 
on  business  as  brewers  in  the  said  premises,  from  the  said 
third  day  of  January,  one  thousand  eight  hundred  and 
forty-two,  and  continually  until  the  fifih  day  of  July,  one 
thousand  eight  hundred  and  fifty,  at  which  time  the  said 
Thomas  Lloyd  retired  from  the  said  business,  in  favor  of 
the  said  Paul  Lepper,  to  whom  he  leased  his  portion  of 
the  said  premises.  That  on  or  4lbout  the  fifth  day  of  No- 
vember, one  thousand  eight  hundred  and  sixty,  the  said 
Paul  Lepper,  being  then  in  possession  of  the  property  in 
question,  as  the  lessee  or  tenant  of  the  same,  died.  That 
subsequently,  to  wit  :  on  the  eleventh  day  of  September, 
one  thousand  eight  hundred  and  sixty,  the  said  Thomas 
Lloyd,  having  purchased  the  unexpired  term  of  the  lease 
under  which  the  said  Paul  Lepper  occupied  the  premises 
in  question,  entered  into  possession  of  the  said  premises, 
in  virtue  of  a  deed  of  lease  of  the  same  made  and  passed 
by  and  between  the  said  Thomas  Lloyd  and  George  Hall 
and  William  Withall,  curators  duly  appointed  to  the 
vacant  estate  of  the  said  Paul  Lepper,  on  the  said  eleventh 
day  of  December,  one  thousand  eight  hundred  and  sixty, 
at  the  City  of  Quebec,  before  Shaw  and  colleague,  no- 
taries. 

**  That  the  said  Thomas  Lloyd  occupied  the  said  pre- 
mises under  and  in  virtue  of  the  said  lease  until  the  third 
day  of  December,  one  thousand  eight  hundred  and  sixty- 
one,  at  which  time  the  undivided  half  of  the  said  premises 
up  to  that  time  belonging  to  Paul  Lepper,  or  his  represen- 
tatives, was  sold  by  the  sheriff  of  this  district  to  Joseph  E. 
Boswell  and  Daniel  McCallum,  the  present  petitioners. 

^*  That,  under  and  in  virtue  of  the  said  purchase,  the 
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said  petitioners  became  the  joint  owners,  par  indivis^  of 
one  undivided  half  of  the  premises  in  question  with  the 
said  Thomas  Lloyd,  the  proprietor,  par  inditris^  of  the 
other  undivided  half. 

"  That,  afterwards,  to  wit  :  on  or  about  the  eleventh 
day  of  December,  one  thousand  eight  hundred  and  sixty- 
one,  the  said  Thomas  Lloyd  instituted  proceedings  against 
the  said  Joseph  Knight  Boswell  and  Daniel  McCallum, 
the  present  petitioners,  for  the  division  and  licitation  of 
the  said  premises,  which  proceedings  are  still  pending 
and  undetermined  in  appeal,  before  Her  Majesty's  Court 
of  Queen's  Bench  for  Loiter  Canada,  appeal  side. 

'^  That,  afterwards,  to  wit  :  on  or  about  the  seventeenth 
day  of  December,  one  thousand  eight  hundred  and  sixty- 
one,  the  said  Joseph  Knight  Boswell  instituted  proceedings 
against  the  said  Thomas  Lloyd  for  the  licitation  of  the  said 
premises,  which  proceedings  were,  on  the  fourth  day  of 
October  last,  by  the  Superior  Court  of  Lower  Canada, 
dismissed  with  costs  against  the  said  Joseph  Knight 
Boswell,  the  Court  then  declaring  that  the  plea  of  the  said 
Thomas  Lloyd,  that  there  was  lispendenSy  or  similar  pro- 
ceedings then  pending  before  the  Court,  between  the  same 
parties,  and  with  the  same  object  in  view,  to  be  well 
founded,  as  appears  by  the  copy  of  judgment  herewith 
produced. 

^^  That,  afterwards,  to  wit  :  on  or  about  the  fourth  day  of 
February,  one  thousand  eight  hundred  and  sixty-two,  the 
said  Joseph  Knight  Boswell  and  Daniel  McCallum  moved 
the  Superior  Court  for  Lower  Canada,  for  a  writ  of  pos- 
session to  the  sheriff  of  this  district  to  put  them  the  said 
Joseph  Knight  Boswell  and  Daniel  McCallum  into  pos- 
session of  the  undivided  half  of  the  premises  in  question, 
but  that  this  motion  or  application  on  the  part  of  the  said 
Joseph  Knight  Boswell  and  Daniel  McCallum  was,  by  a 
judgment  of  the  Superior  Court  rendered  on  the  fifth  day 
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of  the  month  of  March,  one  thousand  eight  hundred 
and  sixty-two,  refused  and  denied  to  them  the  said  Joseph 
Knight  Boswell  and  Daniel  McCallum,  and  the  said 
motion  dismissed  with  costs,  as  appears  by  the  copy  of 
the  said  judgment  herewith  produced. 

"  That,  afterwards,  to  wit  :  on  or  about  the  seventh  day 
of  February,  one  thousand  eight  hundred  and  sixty-two, 
Joseph  Knight  Boswell,  one  of  the  present  petitioners,  in- 
stituted proceedings  against  the  said  Thomas  Lloyd  for 
rent  for  the  use  and  occupation  of  the  premises  in  question, 
to  which  action  the  said  Thomas  Lloyd  pleaded  that  the 
demand  was  exorbitant,  and  much  more  than  the  value  of 
the  said  use  and  occupation,  which  was  only  worth  a 
much  smaller  amount,  which  amount  the  said  Thomas 
Lloyd  deposited  in  Court  with  his  plea,  and  that  these  said 
proceedings  are  still  pending  and  undetermined  before 
Her  Majesty's  Superior  Court  for  Lower  Canada. 

"  And  this  deponent  further  saith,  that  the  said  Thomas 
Lloyd  has  always,  and  continually  from  the  said  eleventh 
day  of  December,  one  thousand  eight  hundred  and  sixty, 
and  without  interruption  to  the  present  time,  been,  aad 
now  is,  in  the  open,  public  and  lawful  possession  and  oc- 
cupation of  the  said  premises. 

'^  That  the  said  Joseph  Knight  Boswell  and  Daniel 
McCallum,  the  present  petitioners,  never,  at  any  time, 
either  before  or  since  the  twenty  sixth  day  of  August,  one 
thousand  eight  hundred  and  sixty-two,  were  in  the  posses- 
sion or  occupation  of  the  premises  in  question  ;  and  never, 
at  any  time,  were  unlawfully  disseized  and  dispossessed 
of  the  same  by  the  said  Thomas  Lloyd,  as  set  forth  in  and 
by  their  petition  and  affidavits  in  this  cause  filed.  " 

No  attempt  has  been  made  by  the  petitioners  to  contro- 
vert or  deny  these  facts. 

The  argument  of  counsel  for  the  private  prosecutors  is, 
that  on  the  finding  of  the  indictment  by  the  Grand  Jury, 
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tbey  have  acquired  an  absolute  right  to  restitution,  cuid 
that,  haying  no  discretion  to  exercise,  I  am  called  upon 
by  the  imperative  exigency  of  the  law  to  grant  it,  and  this, 
out  of  session  as  well  as  in  session  ;  for  the  reason  that  the 
indictment  was  found  belore  me  at  the  Court  of  General 
Quarter  Sessions.  I  must  say  I  am  not  prepared  to  accept 
the  view  taken  by  the  learned  counsel.  The  party  aggrieved 
by  a  forcible  entry  and  detainer,  or  a  forcible  detainer,  may 
proceed  by  complaint  made  to  a  local  Justice  of  the  Peace, 
and  after  a  fair  and  open  enquiry  before  a  jury,  summoned 
for  the  purpose,  the  defendant  being  also  summoned  to  be 
present^  and  the  witnesses  on  both  sides  heard,  should 
any  be  offered,  then,  indeed,  such  Justice,  if  the  jury  find 
against  the  defendant,  could  grant  restitution,  and  I  admit 
that  it  would  be  his  duty  to  do  so.  This  case,  however,  is 
essentially  different.  The  private  prosecutors  have  pro- 
ceeded by  indictment  as  they  had  a  right  to  do,  and  the 
indictment  has  been  found  by  a  Grand  Juiy  atthe  sessions, 
a  proceeding  so  far  purely  exporte.  No  case  has  been 
cited,  nor  have  I  been  able  to  find  any  case  where  restitu- 
tion has  ever  been  granted  by  a  Justice  out  of  Session,  on 
an  indictment  found  by  a  Grand  Jury  at  a  Court  of  Greneral 
Quarter  Sessions  of  the  Peace.  And  Lord  Denman  said, 
in  the  case  of  the  Queen  vs.  Harland  and  others,  that  such 
a  power  is  not  to  be  extended  by  implication. 

It  is  said  that  Justices  in  Court  or  out  of  Court  may  grant 
restitution.  So  they  may.  The  Justices  or  Justice  seized 
ofthe  case  out  of  session,  after  enquiry,  before  a  jury,  as 
I  have  already  stated,  can  grant  restitution  out  of  session  ; 
and  when  the  proceeding  is  by  indictment  cU  their  sessions^ 
as  in  this  case,  and  after  the  finding  of  the  indictment  by 
the  Grand  Jury,  they  can  grant  it  in  Courts  if  in  the 
exercise  of  their  discretion  they  think  it  right  to  do  so. 
This  I  take  to  be  the  true  reading  of  the  authority  cited. 

This  application,  if  made  to  me  while  the  Court  was  in 
session,  would  have  been  regular,  and  restitution  would 
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then  have  been  granted  or  refosed,  as  the  Court  in  its  dis- 
cretion would  have  determined.  But,  even  then,  I  do  not 
see  how  the  private  prosecutors  could  have  obtained  a  writ 
of  restitution  in  the  face  of  the  facts  contained  in  Mr.  Lloyd's 
affidavit  ;  for  '*  it  is  a  repugnancy  to  award  restitution  of 
possession  to  one  who  never  was  in  possession,  and  it  is 
in  vain  to  award  it  to  one  who  does  not  appear  to  have 
lost  it."  (1) 

A  moment's  attention  to  the  authorities  which  I  am  about 
to  cite  will  shew  how  the  present  application  must  be 
disposed  of. 

Bums'  Justice,  vol.  2,  page  S82. — ^^The  party  grieved, 
if  he  will  lose  the  benefit  of  treble  damages  and  costs,  may 
be  aided  and  have  the  assistance  of  the  Justices  at  their 
General  Quarter  Sessions,  by  way  of  indictment  on  the 
Statute  8,  Henry  6,  which  being  found  there,  he  shall  be 
restored  to  his  possession,  by  a  writ  of  restitution  granted 
out  of  the  same  Court  to  the  Sheriff.'' 

Yiner's  Abridgment,  vol.  18,  page  890.  '^  An  indict- 
ment for  forcible  entry  was  found  before  the  Justices  of  the 
Peace  at  their  Quarter  Sessions  or  Special  Sessions  ;  they 
grant  a  restitution.  This  writ  of  restitution  ought  to  be 
made  under  the  teste  of  one  of  the  Justices  before  whom  it 
was  granted.  " 

Cole's  Law  of  Ejectment,  page  691. — ^^  The  party  grieved 
may  prefer  an  indictment  under  the  Statute  for  a  forcible 
entry  or  detainer  at  the  General  Quarter  Sessions  of  the 
Peace.  Upon  such  indictment  being  found  there  by  the 
Grand  Jury,  and  before  the  defendant  has  been  convicted, 
a  writ  <rf  restitution  may  be  awarded  if  the  Court  think  fit. 
But  it  is  entirely  in  the  discietion  of  the  Court  to  grant  or 
refuse  such  writ.  " 

Common   Law  Reports,  vol,  85,  page  586.    The  Queen 

(1)  RwieU  on  OrimM,  vol,  1,  |Mge  312. 
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vs.  Harland  and  others.  *^  At  the  Yorkshire  assizes,  a  bill 
was  found  against  the  defendants  for  a  forcible  entry  and 
detainer.  The  prosecutor  thereupon  applied,  on  affidavit 
of  the  facts  relating  to  the  entry  and  detainer,  to  Williams 
J.,  one  of  the  Judges  of  Assize  for  the  county,  for  a  warrant 
of  restitution  of  possession.  The  learned  Judge  refused  to 
grant  the  warrant  at  once  ;  but  he  granted  a  rule  calling  on 
the  defendants  to  shew  cause  why  it  should  not  issue. 
Cause  was  shewn  before  his  lordship  during  the  assizes, 
upon  affidavit,  when  the  rule  was  discharged,  the  learned 
Judge  saying  that  he  considered  the  granting  of  the  warrant 
discretionary,  and  that  he  determined  not  to  grant  it.  On 
affidavit  of  the  above  facts,  Newton  now  moved,  either  for 
a  mandamus  commanding  the  Judge  to  issue  the  warrant, 
or  for  a  warrant  from  this  Court.  (Q.  B.)" 

Lord  Denman  after  hearing  the  arguments  of  counsel, 
said,  "  The  proceeding  under  these  statutes  is  peculiar  ; 
and  furnishes  the  only  instance,  known  to  the  law  of 
England,  in  which  a  party  may  be  turned  out  of  possession 
by  exparte  steps  taken.  Such  a  power  is  not  to  be  ex- 
tended by  implication.  /  think  that  it  is  a  mistake  to  sup- 
pose that  the  rule  compelling  the  Magistrate  to  act  applies 
to  the  case  of  the  inquisition  of  a  Grand  Jury* . .  •  Here  the 
learned  Judge,  constituting  the  Court  upon  the  occasion, 
heard  the  affidavits,  and,  in  his  discretion,  refused  the  writ. 
The  learned  counsel  admits  that  the  application  was  en- 
tirely exparte  :  all  must  feel  that  an  exparte  proceeding 
is  to  be  deprecated,  where  we  are  not  absolutely  compelled 
to  entertain  it.'' 

The  other  Judges  all  concurred,  and  Judge  Coleridge 
delivering  his  opinion,  said  ^'  If  we  understand  this  to  be 
an  application  for  a  mandamus,  the  answer  is,  that  the 
Judge  of  Assize  had  a  discretion.  It  is  said  that  under 
Stat.  8,  H.  6,  c.  9,  s.  S,  the  law  is  imperative.  That  statute 
prescribes  that  the  Justices  shall  inquire  by  the  people  of 
the  same  county,  and,  if  it  be  found  that  any  doth  contrary 


13 

to  the  statute,  shall  caase  to  re-seize  the  lands,  and  put  the 
party  in  full  possession.  It  is  a  mockery  of  common  sense 
to  say  that,  in  the  absence  of  such  inquiry,  on  evidence 
fiunished  only  by  one  party,  that  party  is  to  be  absolutely 
entitled  to  the  writ. — Rule  refused.  *' 

In  this  case  the  prayer  of  the  petition  is  not  granted. 

Parxht,  atty.  for  petitioner. 

OTabrki.,  counsel. 

Llotb,  atty.  for  defendant. 

Lkltctrs,  counsel. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Stuart,  Justice. 


SDucASSE,  ^/ fl/,  Plaintiffs 
vs. 
Bbaugib,  eial^  Defendants. 


H«li  s— Tliftt  wlwre  goods  ara  pnr- 
duaed  bj  a  pwty  with  »  view  to  ftuvish 
thorn  to  ponoDB  about  to  enter  into  part- 
Mxship  to  trade  therewith,  and  the 
firm  hare  obtained  them  under  agree- 
ment with  the  porehaeer,  there  is 
no  liability  in  the  Arm  to  pay  the  Tondor 
the  priée  oftheaaid  goods,  there  being 
BO  priyity  of  oontraot  between  them. 


Jugé  :— One  lorsqae  des  effets  aohetés 
par  on  indinda  dans  Tintention  de  les 
revendre  à  des  personnes  sur  le  point 
d'entrer  en  société  pour  en  faire  le  oom- 
meroe,  et  qoe  la  sooiété  les  a  obtenus  par 
achats  de  l'acquéreur,  il  n'y  a  aucune 
obligation  de  la  part  de  la  société  de  payer 
an  Tendeur  le  prix  de  tels  effets,  en  autant 
qu'il  n'y  a  aucun  contrat  entre  eux. 


Judgment  rendered  the  Srd  May,  1862. 

This  was  an  action  brought  by  the  plaintiffs,  who  were 
merchants  and  copartners,  trading  at  the  cities  of  London 
and  Paris,  against  the  defendants  who  were  alleged  to 
have  been  milliners  and  copartners  trading  at  Quebec,  under 
the  name  and  style  of  Robinson  &  Gibbs,  for  the  recovery 
of  a  sum  of  £185  18  5  stg.,  alleged  to  be  due  by  the  defen- 
dants to  the  plaintiffs,  for  goods  sold  and  delivered  to  them. 
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The  defendants  severed  in  their  defence,  and  two  of  them, 
Beangie  and  Hunter,  pleaded  by  perpetual  exeep* 
tion,  that  the  goods  alleged  to  have  been  sold  and  deli- 
vered to  the  firm  of  Robinson  &  Gibbs,  were  never  sold 
to  them,  but  were  sold  and  delivered  to  Hunter,  one  of 
the  defendants,  solely,  who  alone  became  responsible  for  the 
price,  and  that,  in  payment  thereof,  the  said  Hunter  deli- 
vered to  the  plaintiffs,  in  the  City  ofParis,onthe28thMay, 
1859,  an  accepted  draft  for  the  sum  of  £172  14  6  stg. 
payable  on  the  23rd  August,  of  the  same  year,  which  never 
was  returned  to  the  said  Hunter,  but  was  still  in  the 
possession  of  the  plaintiffs,  or  of  some  other  party  to  whom 
it  had  been  assigned  by  the  plaintiffs,  and  upon  which  draft 
the  said  Hunter  was  still  liable. 

That  the  goods  in  question  were  furnished  to  the  said 
Hunter  solely  on  personal  security  by  him  given,  and  ia 
payment  whereof  he  accepted  the  plaintiffs^  draft  as  men- 
tioned above. 

A  third  defendant,  Jane  Mary  Robinson,  pleaded  that 
previous  to  the  institution  of  the  action,  she  had  been  trad- 
ing in  Quebec  in  partnership  with  one  Sophia  Gibbf  as 
milliners,  but  that  long  previous  to  the  institution  of  the 
action  the  said  partnership  had  been  dissolved. 

That  while  the  partnership  existed,  they  bad  purchased 
goods  from  Hunter,  one  of  the  defendants,  whir.fa  goods 
had  been  paid  for  by  promissory  notes  ;  that  she  never 
purchased  from  Hunter,  both  the  said  Hnnter  and  one 
James  Nesbitt,  who  were  jointly  and  severally  bound 
towards  the  plaintiffs  for  the  payment  of  these  goods,  which 
has  been  purchased  from  tltem  by  Hunter,  were  m  good 
credit  and  circumstanees.  That  since  the  purchase  of  the 
goods  from  Hunter  by  herself  and  her  late  partner.  Hunter 
and  Nesbitt  had  become  unable  to  meet  the  draft  which 
they  had  accepted  in  favor  of  the  plaintiffs,  and  that  the 
|>lalntîlïs  finding  they  could  not  recover  from  Hunter  ef 
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Nesbitt  the  amount  of  their  claim,  fraadalently  endeavoured 
toenlbroe  it  against  her. 

Irtuis,  for  plaintifis. — The  defendants  in  this  cause,  four 
in  number,  have  severed  in  their  defence,  two  of  them, 
Matthew  Hunter  and  bis  wife,  pleaded  that  the  goods  in 
question  were  sold,  not  to  a  firm  which  comprised  the  four 
defendants,  but  to  him  Matthew  Hunter,  solely,  that  he  paid 
for  the  goods  in  question  by  accepting  the  plaintiffs'  draft 
upon  him,  which  draft  for  further  security  was  endorsed 
by^  Messrs.  Nesbitt  and  Garett,  that  this  draft  had  never 
been  returned  to  him  by  the  plaintiffs,  and  was  still  in 
their  possession. 

Jane  Mary  Robinson,  another  of  the  defendants,  set  forth 
in  her  plea  that  she  was  in  partnership  with  Miss  Oibb, 
another  of  the  defendants,  that  while  so  in  partnership 
they  had  purehased  goods  from  M.  Hunter,  but  never  from 
the  plaintiffs,  and  that  the  action  as  direeted  against  her 
was  a  fraudulent  attempt  to  force  her  to  pay  a  debt  due  by 
another  person. 

The  general  issue  was  also  pleaded  by  the  parties  con- 
testing. The  plaintifls^  pretension  is  that  neither  of  these 
defences  can  be  maintained,  inasmuch  as  all  the  defendants 
were  partners  ;  Ihat  the  goods»  purchased  by  Hunter  from 
the  plaintiffs  were  so  purchased  for  the  defendants  who 
were  either  in  partnership  at  the  time,  or  iramediatly  about 
to  etfter  into  partnership. 

It  is  proved  that  the  defendants  used  these  goods  in  the 
business  which  they  subsequently  carried  on  in  partnership^ 
and  in  a  judgment  rendered  by  the  Court  of  Appeals 
in  Ihe  case  of  Maguire  and  Scott  (1)  it  was  held  : 
^*  That  a  vendor  who  sells  to  one  partner,  in  his  own 
individual  name^  and  upon  his  own  responsibility  and 
credit,  ha»  a  right  to  recover againat  the  firm  of  which  he  is  a 

|1)  L.r.ll»t>.Tcl.Tp.  451. 
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member,  provided  the  firm  has  benefited  by  the  transaction, 
and  although  the  vendor  was  ignorant  of  the  partnership  at 
the  time  he  sold  the  goods.»  The  plea  of  Hunter  and  his  wife 
has  not  been  proved  at  all,  the  only  proof,  that  he  Hunter 
has  not  received  back  his  acceptances  in  favor  of  the 
plaintiffs,  being  his  own,  in  :evidence  on  the  issue 
between  the  plaintiffs  and  Jane  Mary  Robinson  ;  be- 
sides this  the  plaintiffs  do  not  deny  that  the  sale  was  to 
Hunter,  but  they  maintain  that  the  goods  were  purchased 
for  and  used  by  the  defendants,  then  or  soon  after  in  part- 
nership, and  that  therefore  the  defendants  were  liable  and 
bound  towards  them,  the  plaintiffs,  for  the  payment  of  the 
price  of  the  same. 

Andbbws,  for  defendants  Hunter  and  his  wife  :— The 
plaintiffs  cannot  succeed  against  any  one  of  the  defendants. 
The  plaintiffs  allege  in  their  declaration  that  they  sold  and 
delivered  the  goods  in  question  to  the  firm  then  composed 
of  the  defendants,  now  they  argue  that  it  is  proved  that  the 
goods  were  sold  to  Hunter,  but  that  the  partners  received 
them  and  benefited  from  their  use. 

The  authority  cited  by  the  plaintiffs  applies  to  a  case  in 
which  a  partnership  existed  at  the  time  of  the  sale  to  one 
of  the  partners,  but  in  this  case  the  partnership  did  not 
exist  at  all.  But  supposing  it  satisfactorily  proved  that  the 
partnership  existed,  and  that  Hunter  was  a  member  of  it 
at  the  time  of  the  purchase,  the  acceptance  of  one  num- 
ber of  a  firm  for  the  payment  of  a  claim  due  by  the  firm, 
discharges  the  other  partners.  Byles,  on  Bills,  p.  456,  says  : 
««  The  taking  of  his  separate  Bill  from  one  of  several  part- 
ners for  a  joint  debt,  will,  as  we  have  seen,  discharge  the 
others,  such  transaction  imports  an  agreement  between  the 
creditor  and  the  firm  that  the  creditor  should  rest  on  the 
liability  of  the  one  partner  alone,  that  it  is  an  accord,  and 
that  the  separate  Bill  is  a  satisfaction.»  But  again  it  is 
proved  that  the  defendant  Hunter  paid  for  these  goods  by  ac- 
cepting a  draft  upon  him  by  the  plaintiffs,  which  accepted 
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draft  has  not  been  produced  by  the  plaintiffs,  and  in  the 
author  last  above  cited,  p.  302,  in  the  note,  we  find  the  fol* 
lowing  rule  :  '^  If  a  promissory  note  be  given  for  goods 
sold,  the  seller  cannot  recover  on  the  original  cause  of 
action,  without  producing  the  note  or  accounting  for  its 
loss.  " 

Campbell,  for  Jane  Mary  Robinson.  The  only  question 
to  be  settled  in  this  case  is  to  whom  the  credit  was  given  ; 
the  facts  are  these,  one  of  the  plaintiffs'  travelling  agents 
induced  Hunter  to  become  a  purchaser  of  the  goods  in 
question,  this  Hunter  did  ;  and  he  paid  for  them  by  ac- 
cepting the  plaintiffs'  draft,  giving  as  his  sureties  the 
names  of  Nesbitt  and  Garett.  The  invoice  of  these 
goods  was  sent  to  Hunter,  and  that  the  credit  was  given  to 
him  appears  clearly  from  the  fact  that  the  accounts  were 
all  made  out  in  his  name  and  against  him,  as  also  from 
other  exhibits  filed  in  the  cause.  The  case  cited  by 
the  plaintiffs  is  not  at  all  analogous  to  the  present  one.  In 
that  case  the  defendants  were  partners,  while  in  the  present 
case  the  partnership  was  only  formed  some  four  or  five 
months  after  the  purchases  had  taken  place. 

Where  one  partner  purchases  goods  for  his  private  use, 
the  vendor  cannot  afterwards  look  to  the  firm  for  pay- 
ment. (1)  ' 

Ihviive,  in  reply. — It  has  been  urged  on  behalf  of  Hunter 
and  his  wife,  that  a  party  purchasing  goods  for  a  firm 
not  in  existence  and  then  banding  them  over  to  a  firm 
subsequently  formed,  cannot  bind  the  new  firm  in  any 
way,  or  render  it  liable  towards  his  creditor,  this  is  admitted 
as  a  general  principle,  but  one  not  altogether  applicable  to 
the  present  case,  for  here  the  firm  either  actually  existed  or 
was  in  the  course  of  formation  ;  as  to  the  argument  and  au* 
thorities  cited  by  the  Counsel  for  Miss  Robinson,  they  do 

(1)  AddiMD  on  Oontnetg,  Bd  :  of  1857,  p.  764  :-Ibid.  Ed  :  of  1857,  p.  752  .•— 
On  the  qnoaiion  m  to  whom  the  ondit  wm  gtron,  mo  Troplonf ,  Soeiété,  Nos.  772  Mid 
779  .—MriaoonrtiNo.  226  .—BnUoi,  Tbo.Bodété. 
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not  apply  to  cases  like  the  present,  but  to  cases  in  which 
one  partner  purchased  goods  for  his  own  private  use. 

The  only  question  of  the  non  existence  of  the  partnership 
is  raised  by  Hunter  himself,  who' swears  to  this  on  the  issue 
between  the  plaintiffs  and  Miss  Robinson,  but  Hunter  can- 
not give  evidence  in  his  own  favor,  and  all  the  partners 
have  sworn  that  the  defendants  were  in  partnership. 

Judgment  : — ^The  Court  &c.  Considering  that  the  goods 
for  the  price  of  which  the  present  action  is  brought  were  sold 
and  delivered  by  the  plaintiffs  to  M.  Hunter,  and  not  to  the 
defendants,  and  that  the  said  goods  afterwards  got  into  the 
hands  of  the  defendants  under  an  agreement  with  the  said 
M.  Hunter,  and  that  there  is  no  privity  of  contract  between 
the  plaintiffs  and  the  defendants  in  relation  to  the  said 
goods,  doth  dismiss  the  present  action  with  costs. 

Holt  and  Ihyinx,  for  plaintiffs. 

Andrews  and  Andrews,  for  defendants  Hunter  et  ux. 

Campbell  and  Kerr,  for  defendant  Robinson. 


SUPERIOR  COURT— QUEBEC. 
Before  : — Taschereau,  Justice. 


No  S02. 


C  BOSWELL, 


Llotd, 


vs. 


Plaintif 
Defendant 


Held  :— That  no  fee  for  rehearing  will 
te  allowed,  nnlen  the  rehearing  takes 
place  nnder  special  order  of  the  Conrt,  and 
to  enable  the  Coart  to  be  more  fdlj  in- 
formed of  Uie  case. 


Jngé:~Qa'il  ne  sera  aeeordé  anoan 
honoraire  pour  rehearing,  a  moins  qne 
tel  rehearing  n'ait  lien  par  ordre  spécial 
de  la  Coar,  et  pour  mettre  la  Coorà 
portée  de  connaître  pins  amplement  de  la 


Judgment  rendered  the  7th  November,  1862. 

This  was  a  motion  to  revise  the  protbonotary's  taxation 
of  the  defendant's  Bill  of  Costs. 
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The  defendant  claimed  a  fee  for  a  rehearing  which  took 
place  in  the  cause  under  the  following  circumstances.  The 
case  was  argued  in  February,  1862,  and  the  délibéré  was 
subsequently  discharged  on  account  of  the  absence  from  the 
record  of  a  necessary  document.  After  this  document 
was  found  the  defendant  re-inscribed  the  cause  and 
a  rehearing  took  place. 

The  defendant  pretended  that  he  had  a  right  to  this  fee, 
because,  although  under  the  itein  of  the  tariff  awarding  a 
fee  for  a  rehearing,  the  rehearing  must  be  ordered  by  the 
Court,  the  fee  was  intended  as  a  remuneration  to  the  at- 
torney for  the  re-argument  of  acase,  when  such  re-argument 
became  necessary,  and  because  in  the  present  case  it  was 
absolutely  necessary  for  the  defendant's  attorney,  in  the 
interest  of  his  client,  to  be  heard  a  second  time,  inasmuch^ 
as  the  plaintiff's  attorney  re-argued  his  case  at  length. 

By  the  tariff  a  fee  was,  allowed  to-  attorneys  for  each  plea 
in  writing  when  ordered  by  the  Court,  (in  non  appealable 
cases)  yet  the  usual  fee  was  always  given  ta  the  attorney 
who  put  in  a  written  plea  to  an  action  returnable  iit  vaca- 
tion ;  and  why  ?  because  the  operation  of  the  law  and 
circumstances  rendered  a  written  plea  necessary. 

The  plaintLBf  answered  that  by  the  tariff  the  fee  claimed 
was  only  given  when  the  rehearing  was  ordered  by  the 
Court,  that  in  the  present  case  the  rehearing  was  not  order- 
ed by  the  Court,  ^nd  in  fact  was  perfectly  unnecessary,  the 
case  having  been  very  fully  argued  at  the  first  hearing, 
that  the  Court  was  fully  aware  of  all  the  important  points 
of  the  case  and  only  discharged  the  délibéré  v/hen  the  case 
was  first  sent  up,  on  account  of  the  absence  of  a  most  ma- 
terial part  of  the  record. 

Judgment  :  Take  nothing  by  motioa  to  revise. 

CAHVBxiiL,  for  plaintiff. 

Llotd,  Jas.  C.  for  defendant*. 


COUR  DE  CIRCUIT.— ARTHABASKA. 
Présent  : — Stuart^  Juge. 

FRfcHSTTK,  père,. Demandeur. 

va. 
St.  Laurent,  • Défendeur. 


Jugé  :— Qa*iiii  indiTlda  eonatitaé  la 
gardien  à  une  saiiie  n'est  tens  de  re- 
préienter  les  effets  mis  sons  s»  garde 
qa'A  la  personne  de  qai  il  tient  sa  charge. 


Held  .'—That  a  party  appointed  guar- 
dian to  a  seirare  is  not  bonnd  to  deliTer 
np  the  effects  in  his  custody  to  any  but  to 
the  penon  by  whom  he  has  been  so  ap- 
pointed. 


Jugement  rendu  le  19  novembre,  1862. 

Dans  une  cause  ci-devant  pendante  devant  la  Cour  de 
Circuit  du  district  d'Arthabaska,  un  nommé  Eustacbe 
Houle  ayant  j>our8uivi  le  nommé  Joseph  Frechette,  fils  du 
demandeur  en  la  cause,  fit  saisir  avant  jugement  une  paire 
de  bœufs  à  la  garde  desquels  le  défendeur  fut  constitué 
gardien,  Joseph  Frechette,  père,  intervint  dans  cette  cause 
réclamant  les  bœufs  comme  sa  propriété,  et  obtint  jugement 
conformément  aux  conclusions  de  son  intervention.  Plus 
tard,  Frechette,  père,  ayant  fait  signifier  son  jugement  sur 
l'intervention  à  St.  Laurent,  lui  demandant  la  livraison  des 
animaux  mis  sous  sa  garde,  St.  Laurent  refusant  de  lui 
livrer  ses  animaux  avant  d'être  payés  de  ses  frais  de 
garde,  Frechette,  ,père,  intenta  une  action  contre  lui, 
prenant  une  saisie-revendication  des  bœufs  en  question. 
C*est  Paction  dont  il  s'agit.  Cette  action  fut  rencontrée 
par  le  défendeur  ;  lo.  Par  une  défense  en  droit  par  laquelle 
il  niait  au  demandeur  son  droit  d'action.  2o.  Par  un 
plaidoyer  réclamant  un  droit  de  retention  sur  les  animaux 
tant  qu'il  n'aurait  pas  été  payé  de  ses  frais  de  garde. 

La  Cour  débouta  l'action  du  demandeur  sur  le  principe 
qu'il  n'y  avait  aucun  contrat  entre  le  demandeur  et  le  dé- 
fendeur, qxfil  n'était  responsable  des  effets  mis  sous  sa 
garde  qu'envers  celui  qui  l'avait  établi  gardien,  et  que 
comme  il  apparaissait  que  c'était  Houle  qui  l'avait  nommé 
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à  la  charge  de  gardien,  que  c'était  à  lai  seul  qu'il  pouvait 
être  tenu  de  remettre  les  effets  saisis,  et  que  si  le  de- 
mandeur avait  quelque  recouts  à  exercer,  ce  devait  être 
contre  Houle,  et  non  contre  lé  défendeur. 

Les  autorités  suivantes  furent  citées  par  le  procureur  du 
défendeur  au  soutien  de  ses  prétentions.  (1) 

Pacaud,  Proc.  du  demandeur. 

DuTAL,  Proc.  du  défendeur. 


QUEEN'S  BENCH, 
Appeal  Side. 


DISTRICT  OP  MONTREAL. 

and 


Before: — Atlwiw,    Duval,  Mkbeoith,  Moitdslbt 
Berthelot,   Justices. 


Dubois, 
Rtab,.. 


and 


Appellant. 
RespondenL 


Held  .'^Thftt,  In  the  oaaa  fabaltted, 
ths  puehftn  of  the  goods  of  a  pftrty 
siid«r  seiiare,  by  hto  brother  in  law, 
WM  in  fact  ft  porohafe  for  the  pftrtj 
leiied,  notwithstanding  the  ezistenoe  of 
a  lease  between  them  ;  and  that  the  tacit 
rieûndueiio»  in  saeh  ease  eould  not  be 
leeognised  so  as  to  raise  a  présomption  of 
a  bona  JUU  possession,  as  proprietor,  in 
iha  pordiaser. 


Jng<  :— Qne,  dans  l'espèoe,  l'achat  des 
effsta  d'une  partie  saisie,  par  son  bean- 
frère,  éui*,  de  fait,  pour  la  partie  saisie, 
nonobelant  l'tzlitonoe  d'nn  bail  entr'enx  ;. 
et  que  la  taoite  réeondnoUon  dans  ce  cas 
ne  ponrait  être  reoonnne  de  manière  à 
faire  présumer  nne  possession  i  titre  de 
propri^Uire,  (ondjûie,  dans  la  penonna 
de  oet  aoqaéreor* 


Judgment  rendered  the  14th  December,   1862. 

On  the  5th  of  February,  1862,  the  appellant  sued  out  a 
writ  of  execution  against  Calvin  P.  Ladd,  on  judgment 
obtained  several  years  previously,  under  which  he  took 
in  execution  certain  household  effects  as  the  property  of 
his  debtor. 

On  the  15th  of  February,  the  respondent  made  his  oppo- 

^0>^Poth  :  Contr:  de  D^pot.  »e..  74,  86.  86,  91,  92:-Tioplong,  Prir.  et  Hyp , 


shion,  claiming-a^pedflediistof  the  aaideffectis  as  his  pro* 
perty  ;  alleging  them  ta  bave  been  purchased  at  a  pnbUo 
jadicial  sale  on  the  Snd  of  November,  1865,  under  execniion 
in  a  cause  in  the  Superior  Ccftirt,  No.  212^  Robert  Mitchell 
vs..  Calvin  P.  I«add  ;  that,  being  proprietor  in  possession,  he 
had  leased  thjein,  with  other  effects,  to  the  defendant,  by. 
acte  before  Easton,  and  his  colleague,  notaries,  of  the 
6th  of  November,  1866,  whereof  copy  was  produced  ;  and 
that,  at  the  time  of  the  seizure^the  defendant  was  only  pos- 
8es.sed  thereof  as  his  tenant. 

Besides  the  lease,  the  respondent  produced  the  bailiff's 
receipt  for  the  purchase. 

The  appellant  contested  this  opposition,  alleging  that 
ftyan  was  the  brother-^n-law  of  Ladd,  and  employed  as: 
his  foreman  ;  that  he  was  without  means  or  credit  ;  that 
the  purchase  at  the  judicial  sale  was  with  Ladd's  own 
money,  and  in  fraud  of  his  creditors  ;  that  the  property 
claimed  never  belonged  to  Ryan,  but  always  to  Ladd  ; 
that  the  lease  was  fraudulent  and  simulated  ;  that  Ladd 
was  notoriously  insolvent,  and  engaged  in  defrauding  his 
creditors;  and  that  the  lease  was  insufficient  to  vest  the 
property  in  Ryan,  the  term  of  it  having  expired. 

Two  witnesses,  Ryan  and  Ladd,  were  examined  for 
the  appellant. 

The  following  admission,  dated  April  26th,  1862,  was 
made  by  the  appellant. 

^^  The  plaintiff  admits  that  the  effects  claimed  by  the 
^  opposaat  in  this  cause  are  the  same  as  those  specified  in 
"  the  lease  from  the  opposant  to  the  defendant,  whereof 
"  opposant' s  exhibit  No.  8  is  a  copy  ;  and  that  they  are 
*'  the  same  goods  seized  under  the  execution  in  this  cause  ; 
"  and  that  they  are  the  articles  which  the  opposant  claims 
**  to  have  purchased  at  a  judicial  sale  of  the  defendant's 
'<  goods  and  chattels,  in  the  case  No.  212,  Robert  Miehell, 


"  vs.  Calvin  P.  Ladd,  defendant,  of  tlie>2ad  of  November, 
^^  1855^  and  are  specified  in  the  prpcii  vfirbal  ot  sale  in 
^*  said  caose  as  haviog  been,  adjudged  to  the  opposant.  ^ 

A  witness,  M.  Babcock,  was  examined  for  the  respondent. 

On  llie  23rd  May,  1862,  the  Court  (Badgley,  Justice,  pre- 
siding) rendered  judgment  maiataining  the  opposition, 
of  the  respondent,  as  follows  : 

The  CooKt,  8&0., — Considering  that  the  said  opposant 
bath  established  the  allegations  of  his  opposition,  and  that 
the  contestant  hath  failed  to  establish  the  allegations  of  his 
contestation  to  the  opposition  of  the  said  opposant,  doth 
maintain  the  said  opposition,  and  doth  declare  the  said  goods, 
chattels,  and  effects  seized  under  the  writ  of  execution 
m  this  cause  issued,  and  detailed  in  the  said  opposition 
and  the  procès  verbal  of  seizure  thereof,  the  property  of  the 
said  opposant,  and  doth  order  main  levée  to  be  given  to  the 
opposant  of  the  seizure  of  the  said  goods,  chattels  and 
effects,  and  doth  dismiss  the  said  contestation,  the  whole, 
with  costs  against  the  said  contestant. 

From  this  judgment  an  appeal  was  instituted. 

I^BRSDiTH,  Justice  : — The  appiellant  (plaintiff  in  the 
Court  below)  having  a  judgmeitf  against  one  Calvin  P. 
Ladd,  caused  certain  furniture  and  household  effects  in 
his  possession  to  be  seized  as  belonging  to  him.  The 
respondent,  by  an  opposition,  claimed  the  effects  so  seized 
as  having  been  purchased  by  him  in  1855,  at  a  sale  by 
the  sheriff,  of  the  effects  of  the  said  Calvin  P.  Ladd  (the 
defendant)  at  the  suit  of  one  Mitchell,  and  it  is  from  a 
judgment  npiaintaining  the  oppo.^ition  so  filed  that  the( 
present  appeal  has  been  instituted. 

The  purchase  of  the  defendant's*  effects,  at  sheriff's  sale, 
by  the  respondent,  is  proved,*^  and  therefore  the  controversy, 
between  the  parties,  is,  in  effect,  as  to  whether  the  puv» 
chase  so  made  by  the  respondent  was  or  was  not  fictitious.  : 
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When  the  household  effects  of  a  defendant,  who  is  in- 
solvent, are  brought  to  sherifTs  sale,  his  relatives  or  friends 
have  beyond  doubt  a  right,  not  only  to  purchase  the  effects, 
but  to  give  the  use  of  them  to  the  defendant,  gratuitously, 
or  for  a  consideration,  as  they  may  think  fit.  In  this 
countiy,  where,  unfortunately,  we  have  no  law  for  the  pro* 
tection  of  honest,  but  insolvent  debtors,  the  friends  of 
such  persons  acting  in  accordance  with  the  dictates  of 
humanity,  are  frequently  obliged  to  interfere  in  the  way  I 
have  mentioned,  and  provided  the  purchasers  make  use 
exclusively  of  their  own  means  and  do  not  attempt  to 
prevent  fair  bidding  at  the  sale,  there  is  nothing  objection- 
able in  the  proceeding.  But,  however  plain  it  may  be 
that  the  friends  of  an  insolvent  debtor  may  bid  on  his 
effects  for  him,  if  they  think  proper  so  to  do  ;  it  is  equally 
plain  that  an  insolvent  debtor  cannot  place  his  effects 
beyond  the  reach  of  his  creditors  by  causing  them  to  be 
purchased  with  his  own  means  in  the  name  of  a  third 
party. 

And  in  the  case  before  us  the  main  question  which  we 
have  to  determine  seems  to  be  as  to  whether  the  purchase 
money,  on  the  occasion  of  the  sheriff's  sale  relied  on  by 
the  respondent,  was  provided  by  the  respondent,  or  by 
Calvin  P.  Ladd,  the  defendant. 

In  cases  of  this  kind,  the  means  of  the  purchaser  and 
the  relation  of  the  parties  to  each  other  are  points  of  im- 
portance. I  may  therefore  mention  that,  at  the  time  of 
the  purchase,  the  opposant  and  the  defendant  were  brothers 
in  law,  and  that  the  opposant  was  a  clerk  having  a  salary 
which,  according  to  his  own  statement,  amounted  to  about 
£175  per  annum,  and  that,  in  addition  to  this,  he  made  by 
keeping  boarders  from  £20  to  £50  per  annum,  so  that  his 
annual  income,  at  the  time,  may  be  set  down  at  about 
£S00  or  £2£5,  per  annum,  and  he  admits  that  he  had  not 
at  the  time  any  other  means  of  living  than  his  boarder»  and 
his  trade. 
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The  following  is  the  account  given  by  the  respondent  of 
the  purchase  in  question. 

**  Thp  transaction  I  made  with  Ladd  was  not  made  to 
protect  Ladd  from  his  creditors  :  it  was  a  bond  fide  transaC' 
Hon  thai  I  knew  nothing  of  until  the  day  of  sale.  I  cannot 
now  remember  where  I  got  the  money  to  pay  for  the  articles 
bought.  It  was  to  the  amount  mentioned  in  the  receipt.  It 
was  I  think  about  £76.  /  did  not  pay  with  Mr.  Laddfs 
money.  I  do  not  know  where  I  got  the  money  from.  I 
may  have  borrowed  some,  and  I  may  have  had  some.  I 
do  not  remember  how  much  money  I  borrowed,  nor  from 
whom. 

Question. — Are  you  positive  that  you  do  not  remember 
who  lent  you  the  money  ? 

Answer. — I  think  it  was  Mr.  Babcock. 

And  the  evidence  of  this  witness  as  to  the  alleged  loan 
of  the  money  to  him  by  Babcock  is  as  follows  : 

Question. — Was  the  understanding  between  you  and  Mr. 
Babcock  that  you  should  return  that  money  ? 

j^nswer. — ITwre  was  nothing  said  about  it  at  alL 

Question. — Do  you  know  whether  he  gave  it  to  you  or 
lent  it  to  you  ? 

Answer. — He  lent  it  to  me  I  suppose. 

The  defendant  Calvin  P.  Ladd,  in  his  evidence  as  to  the 
purchase  of  his  effects,  says  : 

I  never  was  aware  of  Ryan's  intention  to  purchase  at 
sheriff's  sale  my  furniture  in  question.  I  asked  him  if 
he  would  purchase  it.  I  had  previously  asked  another 
party,  I  think  it  was  Mr.  Millard,  to  purchase  it.  Ryan, 
when  asked  by  me,  consented  to  purchase  it.  I  don't  re- 
collect what  inducement  I  held  out  to  him  to  purchase  it. 
I  swear  I  never  spoke  to  Ryan  on  the  subject  of  the  purchase 
before  that  day.    1  do  not  remember  whether  Ryan  at  once 
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(Hnuienied^  or  whether  I  had  any  difficultly  to  persuade  Asi»  to 
purchase  it.  I  cannot  say  as  to  whether  he  had  any  doubt  as\ 
to  hif  ability  to  get  the  necessary  money.  I  did  not  tell  him 
where  to  get  the  money.  /  have  understood  that  he  borrowed 
a  portion  of  the  money  of  Mr.  Babcock. 

And  the  evidence  of  the  same  witness  with  reference  to 
the  alleged,  loaa.  from^  Babcock  to  the  respondent  is  as 
foUows. 

Questiim^-ÎÎRve  you  ever  spoken  to  Mr.  Babcock,  since 
the  public  sale  in  question  of  your  furniture,  about  the 
amount  so  advanced  by  him  to  Ryan  ? 

Answer — I  have  not. 

Question. — Had  you  previous  to  tl^e  sale  in  questioi^ 
spoken  yourself  to  Mr.  Babcock  on  the  subject,  or  got 
others  to  speak  to  hira  ? 

Answer. — Not  to  my  recollection. 

Question. — How  do  you  explain  Mr.  Babcock's  advance 
of  the  money  to  Mr.  Ryan,  and  his  never  asking  Mr.  Ryan, 
since  for  the  capital  or  the  interest  ? 

Answer. — I  do  not  know  that  I  have  any  particular  15X- 
planation  to  make,  as  I  am  not  aware  of  Mr.  Babcock's  or 
Mr,  Ryan's  business  matters. 

Now,  it  seems  to  me  almost  beyond  doubt  that  if  the  res- 
pondent, having  a  family  to  support  on  an  income  of  be- 
tween £200  and  £225,  per  annum,  had  actually  laid  out; 
£76  in  the  purchase  of  the  furniture  of  his  brother  in  law, 
tfrat  be  would  have  been  able  to  say  how,  or  from  whom^ 
he  got  the  njoney  ;  and  it  seems  to  n>e  equally  plain  that, 
if,  as  is  now  alleged,  the  respondeat  really  borrowed  the 
money  from  Mr.  Babcock,  he  could  not  in  his  evidence 
h^ve  8a,id  "  I  do  not  remember  how  much  money  I  bor- 
rowed, nor  from  whom.*' 

Again,  i(  Mr.  Babcock  had,  in  trut]^,.lenjt  the  money  to  the 
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respondent  it  seems  to  me  in  the  jlast  degree  impxobable^ 
that,  as  the  respondent  alleges  '^  nothing  was  said  about 
the  return  of  the  money  ;"  or  that  the  respondent  could  have 
been  left  in  doubt,  and  for  six  years  remained  in  doubt,  as 
to  whether  he  had  received  the  money  as  a  gift  or  as  a  loan. 
It  is  most,  improbable  that  in  the  case  of  a  man  of  very 
limited  means,  obtaining  an  advanee  of  £76,  from  a 
stranger,  that  nothing  should  be  said  about  the  repayment 
of  the  advance,  or  that  the  person  receiving  the  money- 
should  be  left  in  doubt  as  to  the  nature  of  the  transaction. 
If  Mr.  Babcock  had  intended  to  make  a  gift  of  £76,  what 
the  respondent  and  Mr,  Ladd  say  would  be  intelligible  ;  but 
all  the  parties  represent  the  alleged  advance  as  a  business 
transaction,  and  it  is  in  that  light  that  we  must  view  it. 

The  evidence  as  to  the  repayment  of  the  alleged  loan 
is  as  unsatisfactory  as  that  with  reference  to  the  making 
of  it  ;  and  indeed  it  is  difficult,  if  not  impossible,  to  recon- 
cile the  statements  on  this  subject  of  Mr.  Babcock  and  of 
the  respondent  ;  Mr.  Babcock  says  : 

'*  I  have  not  settled  accoonts  with  him,  but  the  money  I 
lent  him  as  above  mentioned  will  be  more  than  covened  by« 
what  I  have  received  from  him  since,  be  will  stili  owe  me 
a  balance,  but  not  as  m«cA  as  the  money  I  then  loaned.  It 
was  understood  between  us  that  he  was  to  allow  me  in- 
terest ;  there  have  been  numeious  transactions  between  us, 
and  whether  he  still  owes  me  a  part  of  what  he  then  bor- 
rowed, depends  on  the  manner  in  which  we  settle  ac- 
connts.  " 

Whereas  the  respondent  has  said  : 

It  is  not  to  my  knowlege  that  Mr.  Babcock  has  ever 
spoken  to  myself  or  to  Mr.  Ladd  as  to  the  repayment  of  the 
money  advanced  by  him,  and  to  the  best  of  my  knowledge 
the  sum  remains  due  in  capital  and  interest  and  has  always 
been  due. 

Quesiùm.^I)o  you  mean  by  the  best  of  your  knowledge 
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to  qualify  a  positive  assertion,  that  as  lar  as  you  know  the 
money  is  still  due  and  has  always  been  dne  ? 

Answer. — I  mean  that  as  far  as  I  know  it  remains  due, 
and  nothing  has  as  yet  been  paid. 

The  whole  of  the  evidence  thus  adduced  seems  to  me  to 
lead  to  the  conclusion  that  the  money  paid  for  the  effects 
in  question  must  have  come  from  the  defendant,  who 
advanced  it  through  Babcock. 

If  this  conclusion  is  not  justisfied  by  the  facts,  the  res- 
pondent might  have  asked  Babcock,  his  own  witness, 
whether  the  price  of  the  furniture  had  been  advanced  or 
repaid  to  him  by  the  defendant.  But  no  such  question  was 
submitted. 

Upon  the  whole,  it  appears  to  me  impossible  that  the 
evidence  in  this  case  could  be  such  as  it  is,  if  the  res- 
pondent had  bona  fide  purchased  the  effects  in  question 
with  his  own  funds,  or  with  funds  obtained  on  his  own 
credit  ;  whereas  the  evidence  is  exactly  what  might  have 
been  expected  if  the  price  paid  for  the  said  effects,  had 
been  furnished  by  the  defendant  himself;  and  my  opinion 
after  carefully  considering  all  the  circumstances  of  the 
case  as  proved,  is,  that  the  price  paid,  ostensibly  by  the  res- 
pondent, for  the  goods  in  question,  was  either  advanced,  or 
repaid  by  the  defendant  himself;  and  I  therefore  think  that 
the  opposition  of  the  respondent  ought  to  have  been  dis- 
missed. 

MoNDELET,  Juge. — Yoici  ce  dont  il  s'agit  :  La  Cour  de 
première  Instance  a  déclaré,  par  le  jugement  dont  appelle 
le  demandeur,  que  l'opposant  est  propriétaire  des  effets  sai- 
sis sur  le  défendeur. 

L'opposant  les  a  achetés  à  une  vente  judiciaire.  En- 
suite il  en  a  fait  au  défendeur  un  bail  pour  une  année.  Ce 
bail  n'a  pas  été  renouvelé,  et  après  plusieurs  années,  les 
effets  en  question  étant  saisis,  l'opposant  les  réclame  tant 
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en  vertu  de  son  titre  d'acquisition,  qu'en  vertu  de  ce  qu'il 
prétend  être  une  tacite  reconduction. 

Il  est  de  fait  qu'il  n'y  a  pas  eu  de  déplacement  des  effets 
qui  sont  toujours  demeurés  chez  Ladd,  le  défendeur,  sur 
lequel  ils  avaient  été  vendus  par  autorité  de  justice. 

Je  concède,  et  ça  été  la  jurisprudence  invariable  en  ce 
pays,  qu^en  fait  de  vente  judiciaire,  il  n'est  pas  nécessaire 
que  déplacement  ait  lieu. 

Mais  ai  cet  acquéreur  à  une  vente  judiciaire,  veut  bien 
ensuite  se  placer  sur  un  autre  terrain  et  devenir  locateur, 
il  ne  peut  réclamer  le  privilège  de  la  tacite  réconduction, 
qu'en  aalant  qu'il  s'est  conformé  à  la  loi,  en  effectuant  son 
bail,  et  à  la  rigueur,  ce  bail  a  pu  valoir,  à  son  avantage, 
contre  les  créanciers  de  son  locataire  (l'ancien  défendeur 
et  contre  qui  que  ce  soit)  durant  l'année  du  bail,  il  ne 
pent  avoir  d'effet  au  delà  de  cette  année,  car  la  présomp- 
tion de  la  régularité  et  de  la  bonne  foi,  entre  les  parties,  ne 
peut  exister  ni  être  invoquée  dans  une  espèce  comme  la 
présente,  où  les  effets  sont  demeurés  entre  les  mains  et  en 
la  possession  de  ce  défendeur  qui  se  moque  ouvertement 
de  ses  créanciers,  au  risque  de  ce  bailleur  qui  n'a  pas  jugé 
à  propos  d^accompagner  son  bail  de  certaines  formalités 
requises  pour  le  pacfaire  et  lui  imprimer  le  caractère  de  la 
légalité  et  de  la  bosnejoi. 

Ainsi  ne  reconnaissant  pas  qu^il  puisse  ^y  avoir,  dans 
l'espèce,  telle  chose  que  la  tacite  réconduction,  j'opine 
pour  le  mal  jugé  de  la  cause,  et  l'infirmation  du  juge  de  la 
Cour  de  première  instance. 

Berthklot,  Juge. — L'appelant,  créancier  par  jugement 
du  nommé  Ladd,  fit  saisir  son  mobilier  pour  la  satisfaction 
de  sa  créance.  L'intimé  se  porta  opposant  en  récl^piant 
les  effets  saisis  pour  les  avoir  achetés  en  1856  à  une  vente 
judiciaire  faite  sur  le  dit  Ladd  à  la  poursuite  du  sieur 
Mitchell,  le  S  novembre,  1855.  L'intimé  et  Ladd  étaient 
beau-frères  lors  de  cette  vente  judiciaire  en  1855.    Les 
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effets  sont  toujours  restés  depuis  lors  en  la  possession  de 
Ladd  comme  locataire  d'iceux,  en  vertu  d'un  bail  notarié 
daté  du  5  novembre,  1855,  Easton,  Notaire.  Il  n'y  a 
jamais  eu  d'autre  bail. 

C'est  en  invoquant  cette  ventj  et  ce  bail  pour  prouver  sa 
propriété  que  l'intimé  a  soutenu  son  opposition,  contestée 
par  l'a|l|)elant  en  articulant  que  la  vente  du  2  novembre, 
1855,  avait  été  payée  des  deniers  de  Ladd,  et  que  l'intimé 
n'était  pas  un  adjudicataire  sérieux  et  qui  était  devenu 
réellement  et  de  bonne  foi  l'adjudicataire  de  ces  effets. 

Toute  la  preuve  fait  assez  voir  que  cette  vente,  et  tout  ce 
qui  l'a  précédé  et  suivi,  était  un  arrangement  entre  Ladd 
.et  Ryan  pour  mettre  les  eAets  du  premier  à  couvert  de  ses 
créanciers. 

Dans  un  pareil  cas,  lorsque  la  sincérité  des  parties  est 
mise  en  question,  ainsi  que  leurs  transactions,  il  faut  que 
l'adjudicataire  puisse  établir  que  le  paiement  à  été 
fait  de  ses  deniers,  lorsqu'on  conteste  la  légalité  et 
l'efficacité  de  son  titre,  et  qu'on  le  met  en  demeure  de  faire 
cette  preuve.  Or,  il  résulte  des  dépositions  de  Ladd  et  de 
Ryan,  et  elles  en  laissent  assez,  voir  pour  que  l'on  doive 
croire  que  ce  ne  sont  pas  les  deniers  de  ce  dernier  qui  ont 
acquitté  la  vente  des  effets  qui  aeulieu  le  2  novembre,  1855, 
mais  que  ce  sont,  au  contraire,  les  deniers  de  Ladd  ou  de 
personne  interposée  par  lui  et  pour  lui. 

Cela  étant,  cette  vente  devait  être  déclarée  frauduleuse, 
ou  au  moins  simulée,  comme  n'ayant  conféré  à  l'intimé 
aucun  droit  de  propriété  quant  aux  effets  qui  en  ont  fait 
l'objet,et  par  conséquent  l'opposition  aurait  dû  être  déboutée. 

Mais  indépendamment  du  mérite  de  la  transaction  ea 
elle-q[iême,  le  jugement  serait  encore  mauvais  et  en  con- 
tradiction decelui  qui  a  été  rendu  par  l'honorable  juge 
Smith,  le  31  mars,  18i69,  dans  la  cause  dé  Bell  etRigney, 
et  Milne  opposant,  rapportée  au  Se  Vol.  du  Jurist,  p.  122% 

^  lo.  "That  ^octïc  réconduction  in  relation  to  moveables 
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only  arises  when  the  lessor  is  a  clealer  and  makes  a  busi- 
ness of  letting  moveables. 

2o.  ^^  That  parties  remaining  in  possession  after  expiry 
of  lease,  will  be  deemed  to  hold  as  owners.  " 

Ce  jagemént  fat  confirmé  purement  et  simplement  par 
la  Cour  d'Appel  par  jugement  du  1er  mars,  1860. 

Urne  semble  que  nous  ne  pourrions  méconnaître  ce  juge- 
ment qui  est  un  précédent  que  Ton  devrait  suivre,  à  moins 
qne  l'on  ne  démontre  qu'il  consacre  une  erreur,  ou  qu'il  a 
été  rendu  pour  d'autres  raisons  que  celles  de  la  Cour  Supé« 
rieure.  Ce  qui  n'a  nullement  été  prétendu  par  Tinrimé  ni 
dans  son  factum  ni  à  l'argument,  quoique  l'appelant  ait 
invoqué  cette  décision  tanC  par  son  factum  que  lorsque  la 
cause  a  été  plaidée  devant  cette  Cour. 

The  Court. — Considering  that  by  the  evidence  adduced, 
the  respondent  hath  failed  to  establish  that  at  the  time  of  the 
seizure  made  in  this  cause  of  the  goods,  chattels  and  effects 
set  forth  in  the  procès-verbal  of  seizure  in  this  cause  filed, 
he  the  respondent  was  the  owner  of  the  said  goods,  chattels 
and  effects,  or  of  any  part  thereof,  and  that  in  the  judgment 
pronounced  by  the  Superior  Court  on  the  23rd  day  of  May, 
granting  to  the  said  respondent  mainlevée  of  the  said  goods, 
chattels  and  effects,  there  is  error,  this  Court  doth  reverse, 
annul  and  9eX  aside  the  judgment  so  pronounced  by  the 
Superior  Court  on  the  23rd  day  of  May,  1862,  and  proceed- 
ing to  pronounce  the  judgment  which  the  Superior  Court 
ought  to  have  pronounced,  this  Court  doth  dismiss  the  oppo^ 
sition  afin  de  dislraire  filed  by  the  present  respondent,  and 
doth  condemn  the  respondent  to  pay  to  the  appellant  the 
costs  by  him  incurred  as  well  in  this  Court  as  in  the  Court 
below. 

Barnard,  for  the  appellant. 

Cross,  for  the  respondent. 


32 

SUPERIOR  COURT.— MONTREAL. 
Before  : — Monk,  Justice. 

(Hkuoh,  efa/,  Plaintiffs. 

No  794.  \  vs. 

(  Ross,  etal^ Defendants. 


r Held:— That  where  an  afidavit  i« 
simply  said  to  be  "  sworn  and  aoknow- 
"  ledged  at  the  eltj  of  Montreal,"  on  a 
day  and  year  mentioned,  and  signed  by 
the  prothonotary  of  the  Coart,  bat  omit- 
ting the  words  *<  Mort  us  "  an  attach- 
ment will  be  quashed. 


Jage  :~Qm  loxf  qn'll  est  seulement  dit 
qn'un  affidavit  a  été  **  reconnu  et  asser» 
mente  dans  la  eité  de  Montréal,  "  l'an  et 
jour  y  mentionnés,  et  signé  par  le  pro- 
tonotaira  de  la  Cour,  mais  omettant  les 
mots  **dtnanJt  noitf"  la  saisie  leramiM 
deodté. 


Judgment  rendered  the  2l8t  November,  1862. 

Monk,  Justice  : — A  motion  has  been  made  to  quash  an 
attachment  before  judgment  on  several  grounds.  But  the 
ground  which  has  alone  attracted  the  attention  of  the  Court 
is  that  the  Jtif a/,  which  is  in  these  terms,  is  insufficient^ 
'^  Sworn  and  acknowledged  at  the  city  of  Montreal,  this 
'^  28th  day  of  October,  1862,"  signed  Monk,  Coffin  and 
Papineau,  prothonotary,  S.'C.,  without  saying  "  before  us.  " 

I  hold  this  omission  to  be  fatal,  and  the  attachment  roust 
be  quashed. 

Robertson,  A.  and  W.,  for  plaintiffs. 

Rose  and  Ritcrik,  for  defendants. 
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QUEEN'S  BENCH, 
ApBMà,!^  Side. 


I       DISTRICT  OF  QUEBEC, 


Before  :  —  Atlwin,    Duval,    Meredith    Mondblet  and 
BsRTHEiiOT,  Ja9tice«. 

60OT, Appellant 

and 
MAonrRE, Respondent. 


A  Jodire  at  NUi  PHus  bM  no  power 
to  compel  the  Prorincial  Secretary,  to 
produee  docamenti  conoeoted  with  amin 
of  slate,  if  their  production  would  be 
fa^urioiu  to  the  pablio  Mnrioe  ;  and 
that  question  must  be  determined,  not 
by  the  Judge,  but  by  the  ProTinelal 
Secretary  baring  the  custody  of  the  docu- 
ments. 

The  deliveiy  of  a  copy  of  the  paper  in 
question  iu  this  ease,  to  the  appellant,  by 
aa  assistant  peoretary,  will  not  deprive 
the  Head  of  the  Department  of  the  power 
vested  in  him  by  law,  as  to  the  prodoe- 
(ion  of  the  original.  J 


Un  Jugfi  de  première  instance  ne  peut 
contraindre  le  Secrétaire  ProTincial  de 
produire  des  doonments  relatili  aux  af- 
faires de  l'état,  si  leur  production  serait 
dangenreuse  au  fernoe  publie  ;  et 
cette  que»tion  doit  être  déterminée,  non 
par  le  Juge,  mats  par  le  S^eorétaire  Pro- 
vincial ayant  la  garde  des  documenta. 

La  livraison  des  papiers  en  questions 
en  cette  cause,  â  l'appelant,  par  un 
assistant  secrétaire,  ne  privera  pas  le 
chef  du  Département  du  pouvoir  dont  il 
eet  revêtu  par  la  loi,  quant  à  la  pro- 
duction de  l'original. 


Judgment  rendered  the  I8th  January,  1863. 

MoNDELET,  Justice,  dissmtiente: — The  appellant,  plaintiff 
in  the  Court  below,  having  sent  to  the  government  a  com- 
plaint against  the  respondent,  touching  certain  acts  of  delin- 
quency which  he  alleged  had  been  committed  by  the  respon- 
dent, in  the  course  of  an  inquiry  instituted  by  him,  as  superin- 
tendent of  police  of  the  city  of  Quebec,  the  respondent  met 
the  charge  by  an  answer,  a  part  of  which,  the  appellant  pre- 
tends, is  a  gross  libel  upon  him.  The  respondent's  answer 
was  communicated  to  the  appellant  by  order  of  the  govern- 
ment, in  an  official  manner,  through  the  assistant  provin- 
cial secretary  for  Lower  Canada. 

The  appellant  coneeiving  that  the  answer  in  question 
was  a  libel  upon  his  character,  brought  an  action  against  the 
tespondeni,  and  the  case  came  up  before  a  special  jufy. 

The  appellant,  in  order  to  make  out  his  case,  summoned 
the  Hon.  Charles  AUeyn,  provincial  secretary,  by  tisubpama 
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duces  tecum^  thereby  requiring  him  to  bring  up  with  him, 
and  produce  in  Court,  at  the  trial,  the  original  ol  the  answer 
of  the  respondent,  to  the  appellant's  complaint.  The  Secre- 
tary objected  producing  or  exhibiting  the  original  in  his 
possession,  pretending  that  it  would  be  injurious  to  the 
public  service. 

On  the  ip$e  dixii  of  the  Hon.  secretary,  the  learned 
judge  who  presided  at  the  trial  (Taschereau)  maintained 
the  secretary  in  his  pretensions.  The  appellant  was,  in 
consequence  of  that  decision,  deprived  of  the  means  of 
proving  his  case,  and  the  jury  being  instructed  by  the 
Court  to  that  effect,  found  for  the  defendant. 

The  appellant  moved  for  a  new  trial,  but  was  there  again 
defeated.     He  now  appeals  in  error,  to  this  Court. 

I  have  paid  the  important  questions  which  are  now  to  be 
solved  by  this  Court,  a  good  deal  of  attention,  and  I  am 
free  to  say,  that  I  have  thought  and  thought  upon  the 
subject,  and  turned  it  over  in  my  mind  often  and  often, 
before  committing  to  writing  the  few  observations  which 
follow.  I  am  also  free  to  add,  that  the  privilege  claimed  by 
the  secretary,  then  one  of  the  members  of  the  Executive 
Council,  has  been  so  solemnly  and  so  earnestly  asserted,  as 
one  justified  in  every  respect,  that  not  only  have  I  made 
it  a  duty  to  go  over  the  cases  cited,  aad  specially  that  of 
Home  ûtd  Bentinck  (1)  in  the  Exchequer  Chamber,  but  I 
have  tried  to  bring  myself  to  a  belief,  that  there  was  some- 
thing plausible  in  the  pretension  of  the  then  secretary  of 
this  province  ;  I  have  however  altogether  failed  in  doing  so. 

Before  I  come  to  the  case  of  Home  and  Bentinck,  I  have 
to  say,  that  as  to  the  present,  I  mean  our  case,  it  requires 
neither  law  nor  decisions,  to  lead  us  to  a  sound  conclu- 
sion. This  pretension  in  a  member  of  the  government  to 
silence  the  judge  on  the  Bench,  to  prevent  the  judge  from 

(1)  English  Common  Law  Beports,  Vol.  6,  p.  68  and  leq. 
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adjaJicating  en  connaissance  de  cause^  ia  one  word,  to  be 
the  tribunal,  the  sole  tribunal  that  has  a  right  to  decide 
as  to  the  obligation  to  exhibit  the  original,  and  thereby 
prove  the  copy  delivered  by  the  goveroment,  or  the  right, 
I  rather  should  say,  the  physical  power  of  refusal,  this  pre- 
tended privilege,  I  maintain,  must  be  founded  on  some 
very  great  principle  of  public  interest,  since  secrecy, 
necessary  secrecy,  appears  to  be  the  element  introduced 
into  this  strange  system  of  privileged  communication. 
Well,  is  it  not  more  than  contradictory,  is  it  not  an 
outrage  to  reason,  to  pretend,  that  what  has  been  made 
public  by  the  government,  is  to  be,  at  the  will  of  that 
same  government,  on  the  ipse  dixit  of  one  of  its  component 
parts,  the  Secretary  of  the  Province,  taken  and  declared 
by  a  Court  of  Justice,  to  be  a  secret  ?  and  is  it  not  some- 
thing worse  even  than  that,  for  a  member  of  the  govern- 
ment, a  Provincial  Secretary  to  say,  I  cannot,  or  rather,  I 
will  not  let  the  Court  know,  nor  the  jury,  what  is  now  public, 
and  what  has  been  made  public  through  the  department  of 
the  government,  whereof  I  am  the  constitutional  head  ?  Is 
there  any  thing  more  preposterous  than  the  pretence  that 
such  a  circumstance  which  is  now  a  matter  of  public  noto- 
riety, should  be  attempted  to  be  kept  out  of  the  knowledge 
of  the  Court  and  jury,  why  ?  because  the  provincial  secre- 
tary tells  the  Court,  that  if  he  were  to  repeat  what  the 
government  has  thought  proper  to  reveal  to  the  whole 
world,  it  would  be  injurious  to  the  public  service  ? 

Now,  to  speak  seriously  of  such  a  pretensioa  is  diffi- 
cult ;  still,  it  is  plain  that  could  such  an  exhorbitant 
privilege  constitutionally  be  claimed  in  any  given  case, 
the  right  so  to  do  has  been  waived,  and  neves  ia  the  pre- 
sent case  could  be  enforced. 

I  now  take  another  view  of  the  case. 

By  the  Imperial  Act  of  1774  (1)  it  is  solemnly  enacted 
that  : 

(1)  QiwbM  Aet,  14,  eeo  m.  e.  83.  MO.  8. 
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"  In  all  matters  of  controversy,  relative  to  property  and 
civil  rights,  resort  shall  be  had  to  the  laws  of  Canada,  as 
the  rule  for  the  decision  of  the  same  ;  and  all  causes  that 
shall  hereafter  be  instituted  in  any  of  the  Courts  of  justice, 
to  be  appointed  within  and  for  the  said  province  by  his 
Majesty,  his  heirs  and  successors,  shall,  with  respect  to 
such  property  and  rights,  be  determined  agreably  to  the 
said  law  and  custom  of  Canada,  until  they  shall  be  varied 
or  altered  .••...    &c." 

It  is  by  our  own  Legislature,  that  the  alteration  is  to  be 
made,  and  until  then,  all  causes  are  to  be  determined 
agreably  to  the  law  and  customs  of  Canada.  It  therefore 
follows,  that  unless  in  our  law  an  exception  is  found, 
every  Court  is  bound  to  recognize  and  enforce  the  rule  that 
there  is  no  such  privilege,  and  that  after  the  government 
have  been  the  means,  the  vehicle  of  the  libel  being  made 
public,  it  shall  not  be  permitted  to  refuse,  before  a  Court 
of  Justice  and  a  jury,  to  exhibit  the  original  which  proves 
it.  Where  will  it  be  found,  that  because  the  respondent  is 
a  functionary  appointed  during  pleasure^  by  the  Executive, 
he  is  to  be  screened  from  the  consequence  of  having,  as  is 
alleged  by  the  appellant,  assailed  and  defamed  his  character 
and  reputation  ?  Where  will  it  be  found  that  after  the  libel 
has  been  made  public  by  the  government,  a  member  of 
that  government,  the  head  of  the  department  that  gave  publi- 
city to  that  libel,  may,  on  his  mere  ipse  dixit^  thwart  the 
just  claim  of  any  one,  before  a  jury,  and  set  up  a  privilege 
which  has  no  existence  any  where  but  in  his  own  opinion  ? 
The  existence  of  such  an  extraordinary  privilege,  would  be 
a  most  unjust  exception  to  the  law  of  this  country.  Let  such 
an  exception  be  found  in  our  laws,  and  then  I  say  the 
Court  below  was  right  in  sustaining  the  objection.  If  no 
such  exception  be  found,  then  I  maintain  that  the  Court 
below  was  wrong.  I  will  be  told  that  such  a  question  is 
not  to  be  decided  by  our  laws,  but  by  the  English  law. 
The  answer  is  at  hand  :  our  law  is  to  be  the  rule,  the  Impe- 
rial Statute  of  1774  is  formaL    An  essential  part  of  those 
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laws,  is  that  he  who  causes  damage  to  another,  is  open  to 
an  action  for  the  reparation  of  that  damage.  The  law  of 
England  !  What  law  can  you  cite  to  override  a  solemn  Im- 
perial Statute  ?  none.  Decisions,  precedents!  Why  !  three 
or  four  precedents  which  have  no  bearing  upon  the  present 
cBse^  sufficient  to  destroy  the  most  sacred  rights  of  the 
citizens  guaranteed  to  every  one  in  Lower  Canada  by  the 
Quebec  Act  !  It  is  sufficient  to  express  such  a  pretension, 
to  shew  its  utter  unsoundness.  As  to  precedent,  every  one 
knows  that  ar>y  doctrine  might  by  that  means  be  accepted 
as  a  true  one,  were  we  to  search  English  judicial  history. 
They  have  had  enough  of  that  in  England,  and  some  judges 
have  had  a  dire  experience  of  it.  I  am  not  disposed  to  lock 
up  the  law,  especially  an  Imperial  statute  so  important  to 
us  as  the  Quebec  Act  of  1774,  and  substitute  to  it,  a  few 
precedents,  precedents,  moreover,  which  are  foreign  to  the 
questions  now  under  discussion. 

Surely,  I  may  be  permitted  humbly  to  entertain  the 
opinion  expressed  by  such  a  man  as  D'Aguesseau  ;  a 
pigmy  ought  not  to  shrink  when  he  finds  himself  agreed 
upon  such  a  vital  principle,  with  a  giant. 

"  Quelque  prévention  que  j'aie  pour  ce  qui  a  paru  juste 
au  plus  grand  nombre  des  juges,  j'avoue  que  ces  raisons 
font  peu  d'impression  sur  mon  esprit.  "  (1) 

I  must  be  permitted  lo  say  that  the  decision  given  by 
Mr.  Chief-Justice  Dallas,  in  the  Exchequer  Chamber,  as 
the  organ  of  ihe  Court,  confirming  the  judgment  of  the  Chief- 
Justice  of  the  King's  Bench,  in  the  case  of  Home  and  Bentinck, 
appears  to  me  to  be  altogether  untenable.  Either  the  Court 
of  inquiry  was  a  regular  Court,  or  it  was  not.  If  it  were  not, 
no  such  privilege  could  attach  lo  it  ;  if  it  were  a  regular 
Court,  all  its  proceedings  were  public  proceedings,  and 
the  privilege  of  withholding  part  of  them,  could  not,  for  an 
instant,  be  entertained.     The  reasons  given  by  Chief-Jus- 

D'AgiMii6M,t.9,  Latin  66,  p.  126. 
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tice  Dallas,  have  not  even  the  semblance  of  a  logical  argn- 
ment,  and  I  am  surprised  that  it  is  cited  here  as  an  autho- 
rity. I  view  it  as  the  expression  of  a  very  erroneous  opinion, 
a  most  illogical  opinion,  which  I  am  not  to  take  my  law 
from,  and  much  less,  base  my  judgment  upon.  As  I  have 
already  remarked,  the  other  precedents  have  no  bearing 
on  the  present  ca^e. 

Now  let  us,  for  a  few  minutes,  look  at  the  present  case 
calmly,  and  test  it  with  the  assistance  of  reason  and  justice. 
Will  it  not  be  seen,  at  once,  that  if  the  pretensions  of  the 
secretary  were  sustained,  any  one  might  send  to  the 
government  the  most  atrocious  libel  against  any  individual, 
and  the  character  and  the  reputation  of  the  assailed  indi- 
vidual, would  thus,  with  impunity,  be  destroyed  in  the 
eyes  of  a  dozen  of  ministers,  if  they  did  not  make  public  the 
libel,  by  delivering  a  copy  thereof  to  the  injured  individual? 
And  in  case,  as  in  the  present  instance,  they  had  made  it 
known  and  public,  by  communicating  it,  as  in  justice  and 
duty  bound,  to  the  person  complained  of,  or  rather  the 
person  who  had  complained,  it  being  the  intended  answer  to 
his  petition,  they  would  screen  the  libeller,  before  a  Court 
of  Justice  and  a  jury,  by  means  of  a  peremptory  refusal  to 
produce  the  original,  because,  forsooth,  it  would  not  suit 
Mr.  secratary  so  and  so,  who  would  be  allowed  thus  to 
defy  the  authority  of  the  Court,  prevent  the  trath  from  reach* 
ing  the  jury,  and  stop  the  legitimate  course  of  the  adminis- 
tration of  Justice,  by  merely  saying  that  it  would  be  inju- 
rious to  the  public  service  or  prejudicial  to  public  interest  ! 
Might  not  well,  in  the  event  oi  such  a  doctrine  beings  sus- 
tained, the  words  of  Mr.  Evans  in  the  Home  and  Bentinck 
case,  properly  be  applied  here,  "the  character  of  every  indi- 
"  vidual  in  the  Country  is  at  the  mercy  of  the  government." 

It  has  been  pretended,  as  in  the  case  of  Home  and  Ben- 
tinck, that  it  is  necessary  for  the  interest  of  the  public,  that 
secrecy  should  he  had  in  such  and  similar  matters.  I  shall 
content  myself  with  offering  as  an  answer  to  such  a  flimsy 
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pretension  those  other  words  of  Mr.  Evans,  ^^  necessity  is 
*^  always  a  suspicious  argument,  and  never  wanting  to  sup* 
"  port  the  worst  of  measures/' 

Such  a  decision, as  well  as  three  or  four  others  which  are 
cited,  have  no  bearing  upon  the  present  case.  The  cases 
cited  were  those  of  papers  originating  with  complainants, 
here  it  is  the  answer  to  a  complaint,  wherein  it*  is  alleged 
a  libel  is  to  be  found  against  the  complainant.  In  the 
former  case,  there  may  be  some  plausibility,  though  nojsound 
reason  in  the  refusal;  in  the  latter,  the^^e  is  neither  reason, 
nor  justice,  nor  even  plausibility. 

I  can  not,  I  ought  not,  for  a  moment,  as  a  judge  living 
and  administering  justice  under  constitutional  institutions, 
admit  such  a  monstrous  doctrine,  a  doctrine  w:hich  pros- 
trates to  the  ground  that  liberty,  that  protection  to  life,  honor, 
property,  and  to  civil  and  religious  liberty,  which  this 
country  has  so  much  right  to  boast  of,  too  valuable  to  be  thus 
thrown  away  and  scattered  to  the  four  winds  of  Heaven  ! 
A  doctrine  which  reduces  the  judge  on  the  .Bench  to  an 
automaton,  who  like  the  statue  of  Don  Juan,  will  bend  at 
the  bidding  of  any  reckless  politician,  whatever  shade  of 
politics  or  party  spirit  it  may  be  his  misfortune  to  be  tainted 
with,  or  of  any  unprincipled  member  of  society,  whoever 
he  is  ormay  be,  who  is  desirous  of,  or  has  interest  in  being 
screened,  or  of  screening  others,  from  the  responsability  his 
misdeeds  have  subjected  them  to.  If  that  doctrine  be  law, 
or  rather,  were  law,  it  would  be  appalling,  it  would  be 
such,  that  no  one  would  feel  himself  secure.  I  cannot,  I 
mnst  not  assent  to  it.  It  is  not  law,  it  is  unccnsti*uiional, 
it  is  tyrannical,  it  is  monstrous  ;  and  it  must  more  glaringly 
appear  so,  when  we  come  to  reflect  that  an  attempt  is 
made  to  give  it  currency,  and  to  fasten  it  on  the  judges  of 
the  land,  under  constitutional  responsible  government. 

Such  a  pretension  reminds  me  of  what  was  so  often  done 
in  France,  under  the  old  régime,  by  means  of  the  maxim  then 
looked  upon  as  sacred  by  the  government.   The  following 
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will  much  better  than  I  could  myself,  illustrate  this  branch 
of  the  subject  : 

**Vainement  les  Parlemcns  et  les  autres  Cours  souveraines 
élevaient  une  voix  courageuse  contre  cet  intolérable  abus  ; 
la  Cour  ne  répondait  qu*en  lançant  de  nouvelles  lettres  de 
cachet,  ou  par  cette  maxirae,  qu'il  ne  faut  pas  soumettre 
à  l'inspection  des  tribunaux  le  secret  de  TadmiDistration 
et  l'exécution  des  ordres  du  Roi  :  d'où  l'on  concluait  qu'il 
n'existait  aucun  recours  contre  les  ordres  donnés  par  ses 
ministres."  (1) 

If  the  maxim  or  the  privilege  which  is  here  sought  to  be 
enforced  by  the  respondent,  or  rather  by  the  Provincial 
Secretary,  be  recognized  as  legal,  where  will  be  the  pro- 
tection, the  recourse  of  any  one  whose  character  and  repu- 
tation may  happen  to  be  assailed  in  the  way  the  appellant 
pretends  that  his  character  and  reputation  have  been  slan- 
dered ?  True,  we  have  no  lettres  de  cachet  in  Canada,  so 
far  as  individual  liberty  is  concerned,  but  we  would  have 
all  the  practical  working  of  such  machinery,  and  indulge  in 
the  refinements  of  such  douceurs^  when  honor,  character 
and  reputation  were  at  stake.  The  libeller  would  have 
a  very  easy  way  to  secure  impunity,  when  complained 
of  by  a  petition  to  the  government,  and  the  petition  com- 
municated to  him  :  Instead  of  confining  himself  to  a  defence, 
a  legitimate  one,  he  might  safely  venture  upon  the  most 
libellous  and  calumnious  aspersions  of  his  adversary.  And 
then,  woe  to  him,  his  right  to  sue  the  calumniator  would 
not  be  denied,  but  the  means  of  proving  his  case  would  be 
refused.  It  has  been  very  properly  said  by  an  eminent 
writer  :  ^Hts  hommes  honnêtes  aimendent  mieux  mourir^  que 
de  vivre  déshonorés.^^ 

I  beg  leave  now  to  remark,  that  it  appears  to  me  very 
strange  that  an  attempt  should  thus  be  made  to  effect  in 
Canada,  under  constitutional  government,  what  in  the 
an  Vllly  was  carried  out  with  an  iron  hand  by  the  despot 

(1)  TonUier,  1 1,  No.  213,  pp.  184  el  185. 
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Bonaparte,  by  means  of  such  a  maxim  as  to  eecrecy,  which 
was  of  immense  use  to  him,  and  which  I  am  not  disposed 
to  lend  myself  to  implanting  in  Canada.  The  provision  I 
allade  tu,  is  : 

^^  Qae  les  agents  du  gouvernement  ne  peuvent  être  pour- 
'*  suivis  pour  les  faits  relatifs  à  leurs  fonctions,  qu'en  vertu 
'*  d'une  décision  du  Conseil  d'Etat." 

**  Or,  '*  says  Mr.  Touiller,  **  sous  le  nom  (Tagens  du  Gou- 
vernement, on  comprenait  depuis  les  premiers  fonction- 
naires publics  jusqu'au  plus  vil  agent  de  la  police,  jusqu'au 
dernier  commis  des  droits  réimis  ;  et  le  Conseil  d*état, 
donnait  si  rarement  Pautorisation nécessaire,  (note  :  à  moins 
qu'il  s'agît  de  punir  un  maire  trop  indulgent  envers  les 
conscrits)  on  étendait  si  loin  ce  qu'on  appelait  les  faits 
relatifs  aux  fonctions  des  agens  du  gouvernement,  que  la 
demande  d'autorisation  nécessaire  pour  les  poursuivre,  ne 
faisait  ordinairement  qu'attirer  de  nouveaux  désagréments  à 
ceux  qui  avaient  le  courage  et  les  moyens  de  la  former."  ^1) 

Let  us  have  a  little  more  of  what,  under  the  French 
Government,  which  surely  no  one,  here,  thinks  of  comparing 
to  the  British  Government,  in  so  far  as  the  knowledge  and 
practiceof  constitutional  principles  are  concerned,  let  us, 
I  say,  have  a  little  more  of  that,  in  the  way  of  illustrating 
the  position  taaen  by  the  respondent,  or  rather  by  the 
Provincial  Scretary  : 

^*  Nous  avons  souvent  entendu  désirer  une  loi  qui  abroge 
l'art.  75  de  la  constitution  de  l'an  VIII,  et  qui  rende 
à  tous  les  citoyens  la  libre  faculté  de  poursuivre 
en  justice  réglée  les  atteintes  portées  à  leur  liberté  ou 
à  leur  sûreté,  même  par  les  agents  du  Gouvernement. 
Nous  croyons  avoir  prouvé  qu'il  n'est  besoin  ni  de  loi 
ni  d'oidonnance,  si  les  tribunaux,  si  les  Cours,  pénétrés 
de  leur  devoir,  ont  le  courage  de  repousser,  comme  n'étant 
fondée  sur  aucune  loi,  l'exception  de  tout  agent  du  Gouver- 
nement, qui  voudrait  opposer  encore  à  son  adversaire  le 
défaut  d'autorisation  du  Conseil  d'état,  et  de  se  faire,  sous 

(1)  TonUier,  t  1,  No  216,  p.  191. 
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Pempire  de  la  Charte,  une  égide  de  la  constitution  de  Tan 
VIII.  Qa'an  magistrat  snbalterae  et  amovible,  dont  la 
langue  est  enchaînée  et  les  disconrsdictés,  par  la  crainte  de 
déplaire  à  Tantorité,  se  croie  obligé  de  conclure  à  Tauto» 
risation  préalable  du  Conseil  d'état  avant  de  poursuivre 
et  de  faire  punir  un  fonctionnaire  coupable  d'excès  envers 
un  citoyen,  on  le  conçoit  ;  mais  le  juge  intègre  et  courageux 
ne  doit  voir  que  la  loi,  n'écouter  que  la  justice.  L'arrêt 
qui  repousserait  Texception  de  l'agent  coupable  et  les 
conclusions  du  ministère  public^  loin  d'avoir  la  censure  à 
redouter,  serait  infailliblement  maintenu  par  la  Cour  de 
cassation,  attendu  qu'au  lieu  de  violer  aucune  loi  exis* 
tante,  il  serait  conforme  aux  principes  de  la  charte,  qui 
veut  que  tous  les  Français  soient  égaux  devant  la  loiy  quel- 
ques soient  d*ailleurs  leurs  titres  et  leurs  rangs. 

^^  Pour  démontrer  de  plus  en  plus  combien  est  contraire 
aux  principes  constitutionnels  et  aux  dispositions  de  la 
Charte,  la  nécessité  de  l'autorisation  du  Conseil  d'état, 
pour  faire  poursuivre  un  agent  du  gouvernement  prévena 
d'avoir  attenté  à  la  sûreté  et  à  la  liberté  d'un  citoyen,  il 
suffit  d'en  examiner  les  suites  et  les  conséquences.  Le  droit 
d'accorder  l'autorisation  de  poursuivre  supposerait  que  le 
Conseil  d'état  a  le  droit  de  refuser,  et  par  conséquent 
de  suspendre,  d'anéantir  l'action  de  la  loi,  et  même  de  se 
rendre  juge  en  premier  et  dernier  ressort  entre  le  plaignant 
et  le  prévenu. 

**  Or,  en  donnant  au  Roi  le  droit  de  faire  gr&ce,  la 
Charte  ne  lui  a  point  donné  le  droit  de  soustraire  le 
criminel  au  jugement  qu'il  doit  subir,  ni  d'évoquer  l'affaire 
à  son  conseil,  encore  moins  d*enlever  aux  juges  compétens  la 
connaissance  d?un  délity  et  d^empécher  la  personne  lésée  d^en 
poursuivre  devant  eux  la  réparation.  C'est  pourtant  ce 
qui  arriverait  si  le  gouvernement  pouvait  empêcher,  par 
un  refus  d'autorisation,  de  poursuivre  ses  agents  coupables 
d'attentats  à  la  sûreté  ou  à  la  liberté  individuelle."  (1) 

(1)  Tonlltor,  1. 1,  No.  226,  pp.  201, 202  et  203. 
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The  case  as  it  presented  itself  in  France,  shews  how 
utterly  untenable  is  the  position  taken  here  by  the  respon- 
dent and  the  provincial  Secretary.  In  France,  there  was  a 
law,  it  was  the  constitution  of  the  an  VIII  :  that  law,  that 
constitution  had  never  been  repealed.  In  England,  as 
well  as  here,  there  has  never  been  any  law,  nor  any  consti* 
tutional  provision,  either  forbidding  the  institution  of  an 
action,  in  a  case  like  the  present,  without  the  previous 
authorisation  of  the  government,  or  prohibiting  the  produc- 
tion of  papers  or  documents  to  prove  it.  We  find  no 
other  authority  than  a  few  decisions  which  are  not  only 
erroneous,  but  in  no  manner  cuialogous  to  the  present  case. 
In  France,  the  Charte  of  1814,  has  had  the  constitutional 
effect  of  effacing,  obliterating,  nullifying  the  tyrannical 
7ôth  article  of  the  Constitution  of  the  an  VIII^  and  it  will 
be  seriously  contended,  that  the  glorious  British  Constitu- 
tion will  have  less  power  to  secure  the  rights  of  the  subject, 
than  the  Charte  of  1814,  under  the  French  government  ! 
Impossible  !  Impossible  !  With  Magna  Charta  before  my 
eyes,  with  the  working  of  the  incomparable  constitution 
of  Britain  and  our  own,  with  the  Imperial  Act  of  1774, 
(Quebec  Actl  as  the  bulwarks  of  our  civil  and  political 
rights  to  fortify  my  position,  I  never  can  be  brought  to 
believe,  and  much  less  to  concede  and  proclaim,  in  a  Court  of 
Justice,  that  as  British  subjects,  we  are  less  free,  less 
secure  in  the  exercise  of  our  rights,  than  French  subjects 
under  the  Charte  of  1814,  at  the  time  of  the  restoration. 
I  never  can,  and  I  trust  never  shall  acknowledge  as  a  true 
one,  the  paradoxical  proposition,  that  under  the  protection 
of  the  freest  and  best  constitution  in  the  world,  and  the  most 
solemn  imperial  statute  guaranteeing  our  rights,  an  action 
may  be  instituted  against  any  one  who  has  caused  damage 
to  his  fellow  subject,  but  that  it  will  be  in  the  power  of  a 
secretary  or  of  any  member  of  the  government,  to  deprive 
the  injured  of  the  evidence  which  he  may  adduce,  to  entitle 
him  legally  to  a  verdict  or  a  judgment. 

I  am,  therefore,  of  opinion,  that  this  Court  should  reverse 
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the  decision  of  the  Court  below,  upon  the  principle  that 
there  exists  in  law,  no  such  privilege  as  that  claimed  by 
the  Hon.  Provincial  Secretary. 

Apart  firom  such  a  dangerous,  monstrous  pretension  being 
set  forth,  as  one  based  upon  the  law,  necessity  and  argu- 
ments (lb  inconvenientij  are,  as  usual  in  such  cases,  resorted 
to.  Well  let  us  try  that  illogical,  unsafe  test  :  illogical  and 
unsafe  here,  as  it  is  in  most  cases.  Are  you  to  compare 
the  discretion,  the  unbiassed  mind<,  the  position  of  the  judge 
who  is  alike  independent  of  the  Crown  and  of  the  people, 
who  is  free  from  party  spirit,  who  knows  or  should  know  no 
one,  to  the  biassed  mind  naturally,  necessarily,  biassed  mind 
of  a  politician,  not  independent  as  the  judge  is,  but  depen- 
dent upon  a  party,  who  knows  or  must  know  the  contend- 
ing parties,  and  may  have  the  most  cogent  reasons 
for  supporting  one  party,  in  preference  to  another  ; 
who  has  to  bear,  and  does  bear  the  external  pressure 
which  the  judge  is  or  should  be  inaccessible  to  ;  whose 
interest  it  may  be,  under  the  flimsy  pretence,  under  the 
transparent  veil  of  pretended  piïblic  interest,  to  screen 
some  petty  minion  in  office  ?  The  comparison  cannot  hold 
for  a  naoment.  In  the  case  of  the  judge,  you  have  sacred 
guarantees  ;  in  that  of  a  politician,  you  have  none.  External 
pressure  will  curb  down  the  politician,  whilst  you  will  be- 
hold the  judge  more  erect  than  ever,  calmly  and  firmly  resist- 
ing and  baffling  its  baneful  influence.  Clearly  then,  mani- 
festly, should  it  be  left  to  the  judge  on  the  Bench,  in  his 
discretion,  to  determine  the  question,  instead  of  allowing 
a  secretary,  or  any  member  of  the  government,  to  silence 
him,  to  intexfere  with  the  administration  of  justice,  and  to 
become  the  judge,  and,  as  TouUier  says,  de  svspendre^ 
d^anéaniir  P  action  de  la  laij  et  fHéme  de  se  rendre  juge  en  pre- 
mier et  dernier  ressort  entre  le  plaignant  et  le  prévenu  ;  and 
this,  upon  hîe  mere  refusal  backed  by  an  assertion  which 
may  either  be  false,  or  an  erroneous  construction  of  a 
writing,  a  communication  which  is  purely  and  simply  a 
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libel  by  a  pro/eg^,  against  a  political  opponent,  or  any  other 
member  of  the  community. 

Now,  I  come  to  an  other  point.  Assuming  as  I  do,  that 
it  is  not  in  the  power  of  any  member  of  the  government 
to  snbstitnte  himself  in  the  place  of  the  judge  on  the  Bench, 
to  silence  him,  and  thus,  to  prostrate  law  and  justice,  by 
means  of  his  arbitrary  and  irresponsible  nan  volo,  I  ask, 
how  in  the  name  of  reason,  can  such  a  letter  as  that  com- 
plained of  by  the  appellant,  made  public  by  the  very 
Department  of  the  Executive  Government,  which  the 
Hon  Secretary  is  the  head  of,  sent  to  the  appellant  by 
that  Department,  and  of  record  in  this  case,  how  can 
such  a  letter,  I  ask,  be  considered  of  such  a  nature,  that 
if  the  witness  proves  it  to  be  a  copy  of  the  original  which 
he  reluses  to  exhibit  to  the  Court,  the  result  will  be  inju- 
rious to  the  public  service  ?  This  very  case,  this  very 
flimsy,  unfounded  pretence,  this  unjustifiable  refusal  of 
the  Hon.  Secretary  to  prove  the  letter,  which,  through  the 
the  instrumentality  of  the  Assistant  Provincial  Secretary, 
one  of  the  acknowleged  channels  of  communication  with 
the  Department  of  the  secretary,  and  actually,  in  most 
cases  of  importance,  the  medium  of  such  communication, 
has  l>een  made  public,  shews  up,  in  its  true  light,  the 
danger,  were  it  even  legal  or  constitutional  (which  it  is 
not)  of  the  exhorbitant  pretension  now  set  up.  The  Hon. 
Jud^e  who  presided  at  the  trial,  had  it  in  bis  pow  r,  and 
at  a  mere  glance  at  it,  with  his  well  known  clear  mind  and 
sound  judgment,  had  be  thought  proper  to  do  so,  might 
have  seen  through  the  transparency  of  the  objection  raised 
by  the  Hon.  secretary  and  the  respondent.  Such  a  letter, 
if  proved,  injurious  to  the  public  service  !  In  what  respect  ? 
How  ceuld  the  fact  that  the  respondent  had  libelled  the 
appellant,  supposing  he  has,  be  injurious  to  the  public 
service  ? 

Is  the  respondent  such  an  important  functionary,  that 
i£^  when  brought  before  a  jury  of  his  country,  to  be 
dealt  with,  as  every  other  man,   whoever  he  may  be, 
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should  in  all  respects  be,  a  letter  alleged  to  bave 
been  written  by  him  to  the  government,  libelling  the 
appellant,  and  made  public  by  the  government,  must 
not  be  proved  before  the  Court  and  Jury,  because,  and  for  no 
other  reason,  the  provincial  secretary  contents  himself 
with  telling  the  Court  that  it  would  be  injurious  to  the  public 
service  ?  Is  the  government  to  fall  to  pieces,  and  the 
country  to  be  convulsed,  because  what  is  known  already, 
to  a  large  portion  of  the  community,  is  to  be  repeated  before 
the  Court  and  Jury  ?  and  how  are  we  to  know  that  ?  The 
secretary  won*t  allow  the  judge  to  exercise  his  legitimate 
functions,  he  sets  himself  up  as  the  judge,  and  by  his  veio^ 
he  decides  without  appeal,  as  he  conceives,  that  the  appel- 
lant is  to  have  no  justice,  because  the  respondent  being  a 
functionary  liable  to  be  removed  at  pleasure^  and  the 
witness  being  a  member  of  the  administration,  it  would 
be  injurious  to  the  public  service  to  do,  in  this  case,  what 
the  law  of  the  country  prescribes  should  be  done  in  all 
cases.  I  must  be  permitted  to  say,  that  in  a  logical,  legal 
or  constitutional  point  of  view,  it  is  difficult  to  imagine  a 
more  flimsy  pretension. 

The  Judge  on  the  Bench  should,  in  my  opinion,  at 
once  have  told  Mr.  Secretary  AUeyn,  that  he  was  bound 
to  exhibit  the  original  he  was  commanded  to  bring  up  with 
him,  and  to  answer  whether  the  copy  filed  in  this  cause, 
was  or  was  not  a  copy  of  that  original,  coming  from,  and 
sent  to  the  appellant,  by  the  government  to  whom  it  is 
alleged  by  the  appellant  the  original  had  been  sent  by 
the  respondent.  The  judge  having  the  copy  before  him,  was 
in  a  position  at  once  to  see  and  understand,  that  therein, 
there  was  not  a  word  to  be  found  prejudicial  to  the  public 
service  ;  he  therefore,  might  and  ought  to  have,  on  the 
spot,  ordered  the  production  of  that  original. 

I  understand  that  if  there  be  any  law,  justice  or  reason 
for  the  absolute  admission  of  the  principle  of  privilege  as 
contended,  but  which  I  deny,  it  might  arbiirarilf/  be  en- 
forced, when  the  judge  or  the   Court,  have  before  them, 
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neither  original,  nor  copy  ;  but  in  the  name  of  reason,  how 
could  that  be,  when  the  judge  or  the  Court  have  before 
them,  in  the  record,  a  paper  which  contains  nothing 
against  the  public  service,  or  prejudicial  to  public  interest, 
and  the  communicating  whereof,  cannot,  therefore,  be  said 
to  be  injurious  to  the  public  service  ? 

It  is  manifestly  laying  down  the  rule,  that  a  secretary, 
or  other  public  functionary,  member  of  the  government, 
will  be  at  liberty  to  say,  that  white  is  black,  and  that  he 
must  be  believed,  and  that  although  in  any  particular  case, 
white  will  always  be  white,  and  not  black,  the  secretary 
having  on  bis  oath,  said  that  white  is  black,  and  added  that 
if  he  were  to  acknowledge  that  white  is  not  black,  it  would 
be  injurious  to  the  public  service,  the  judge  or  the  Court 
must  either  respond  by  saying,  with  the  secretary,  that 
white  is  black,  or  decline  deciding  that  white  is  not  black, 
or  shutting  their  eyes  to  the  radiant  and  beneficent  light  of 
the  sun  tacitly  own,  that  they  cannot  distinguish  between 
one  and  the  other,  and  that  they  are  incompetent  for  that 
operation  :  a  very  enviable  position  for  a  Court  of  Justice, 
surely. 

The  following  authority  appears  to  me  more  reasonable 
than  any  of  the  exaggerated  notions  set  forward  as  prin- 
ciples for  the  guidance  of  the  Court.  Again  and  again,  I 
repeat,  I  deny  the  principle,  but  were  it  a  true  one,  the 
following  would  be  a  sound  exception  : — 

^^  But  communications  though  made  to  official  persons, 
are  not  privileged,  when  they  are  not  made  in  discharge  of 
any  public  duty,  such  for  example,  as  a  letter  by  a  private 
individual  to  the  chief  secretary  of  the  Post  Master  General 
complaining  of  the  conduct  of  the  guard  of  the  mail  towards 
a  passenger.  "  (1) 

What  are  the  facts  here  ?  M.  Ougy  complains  of  M. 
Magnire.    The  government,  of  course,  communicates  the 

(1)  «fMaiMf,  lAwof  BridoiiM,  YoL  l.p.  3ia 
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complaint  to  M.  Maguîre.  M.  Maguire  answers  it,  and 
in  a  long  letter  writes,  as  is  pretended  by  Mr.  Gugy,  a 
libel  against  him.  Mr.  Maguire's  answer  is  forwarded  to 
Mr.  Gugy  by  the  government,  Ihroagh  the  Assistant  Pro- 
vincial Secretary. 

Mr.  Maguire's  defence,  which  the  government  have  them- 
selves made  public,  establishes  the  importan*  fact,  that 
it  was  not  Mr.  Maguire  who,  in  the  exercise  of  his  official 
duties,  as  superintendent  of  Police,  communicated  infor- 
mation to  the  government,  which  the  public  service  re- 
quires to  be  kept  secret,  as  is  pretended,  but  it  was  Mr. 
Gugy  who  had  complained.  Is  it,  then,  to  be  pretended 
for  a  moment,  that  this  answer  of  M.  Maguire,  which  he 
makes  in  his  private  capacity,  as  an  accused,  is  to  be 
privileged  because  he  thinks  proper,  as  is  alleged,  to  step 
out  of  the  legitimate  line  of  self  defence,  and  mix  up  with  his 
answer,  a  libel  against  Mr.  Gugy  ? 

Let  us  now  turn  the  scales.  Let  Mr.  Gugy  be  the 
libeller,  in  an  answer  to  a  complaint  made  against  him  by 
Mr.  Maguire.  The  government,  of  course,  incloses  Mr. 
Gugy's  answer  to  Mr.  Maguire  who,  at  once,  discovers  that 
M.  Gugy.  instead  of  confining  himself  to  answering  Mr. 
Maguire's  complaint,  indulges  in  a  series  of  calumnies. 
Mr.  Maguire,  as  of  right,  takes  out  an  action  against 
Mr.  Gugy,  and  brings  him  up  before  a  jury.  I  would 
like  to  know  whether  Mr.  Gugy  would  be  sustained,  were 
he  even  backed  by  a  Provincial  Secretary,  or  any  mem- 
ber of  the  government,  if  he  had  the  courage  to  assert,  and 
if  both  asserted,  that  such  a  communication  is  privileged  ? 
For  my  part,  I  would  tell  Mr.  Gugy  «that  it  is  not  ;  I  would 
order  the  Provincial  Secretary  to  produce  the  original,  and 
on  his  refusal,  I  would  deal  with  him  as  I  would  with 
any  other  person. 

One  word  more,  and  I  have  done.  It  must  strike  any 
one  who  has  given,  or  would  give  this  case,  some  attention, 
that  the  question  such  as  it  comes  up  here,  is  altogether 
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different  from  those  which  it  is  pretended  have  been 
decided  in  England.  The  authorities  and  decisions  cited, 
cannot,  therefore,  in  any  eventuality,  be  invoked  as  rules 
for  the  present  case. 

As  to  inferences  which  may  be  drawn  from  decisions  in 
the  United  States,  on  such  a  question,  I  have  simply 
to  remark,  that  the  peculiar  and  not  to  be  imitated 
position  in  which  the  judiciary,  generally,  stands  in  that 
country,  and  the  pressure  which,  externally,  may  so 
easily  be,  and  often  times  is,  brought  to  bear  upon  the 
Judges  by  intriguing  influential  politicians,  to  serve  their 
own  purposes  or  those  of  their  friends,  should  deter  us 
from  ever  citing  such  precedents,  if  any  are  to  be  found 
applicable  to  the  present  case. 

Upon  the  whole,  it  therefore  appears  to  me,  that  in 
whatever  light  this  important  question  is  viewed,  the 
decision  of  the  Court  below  should  be  reversed,  and  a 
new  trial  granted  to  the  appellant. 

Aylwin,  Justice  : — "That  a  government  ofiicial  cannot 
be  compelled  in  the  course  of  judicial  proceedings  to  pro- 
duce documents,  or  disclose  facts,  affecting  the  public  inte- 
rests, and  that  the  official  or  his  superior  must  be  the  judge 
of  the  propriety  of  ^thholding  the  information,  may  be  con- 
sidered established  law  in  this  country.  M^rbury  vs.  Ma- 
dison, 1  Cranch  144:— Bum's  trial,  186,7:— Gray  vs  Pentland 
2  Sergeant  and  Rawle,  23,  as  explained  in  Yoter  vs* 
Sanno,6  Watts,  156  :— Cooper's  Case,  Wharton's  State  Trials, 
662,  667.*'  This  is  the  note  by  Mr.  Wharton,  in  fhe  report  of 
the  case  of  Beatson  vs.  Skeene,  in  the  6  Hurlstone  and 
Norman,  864.  Baron  Pollock  says,  in  the  case  :  "  My  bro- 
ther Martin  does  not  entirely  agree  with  us  as  to  the  view 
of  the  point  in  question.  My  brother  Martin  is  ol  opinion, 
that  whenever  the  judge  is  satisfied  that  the  document  may 
be  made  public  without  prejudice  to  the  public  service, 
the  judge  ought  to  compel  its  production,  notwithstanding 
thereluctmceofthe  Bead  cf  the  Department  to  produce  it. 
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And  perhaps  cases  might  arise  where  the  matter  would  be 
BO  clear  that  the  judge  might  well  ask  for  it,  in  spite  oi 
some  official  samples  as  to  producing  it  ;  but  this  must  be 
considered  rather  as  an  extreme  case,  and  extreme  cases 
throw  very  little  light  on  the  practical  rules  of  life."  I  regret 
the  opinion  expressed  by  Baron  Martin,  mere  scruples 
have  nothing  to  say  on  the  part  of  the  witness,  and  still 
less  on  the  part  of  the  judge,  who  has  no  right  to  express 
any  opinion,  if  the  government  official  swears  that  the 
disclosure  of  the  facts  affects  the  public  interest. 

The  disclosure  is  to  divulge  inter  arcana  imperii^  which 
no  judge  can  dare  to  undertake,  and  it  is  not  likely  that 
a  Secretary  of  state  will  ever  be  compelled  by  an  English 
judge  to  give  evidence  which  discloses  faftts  aftecting  the 
public  interest.  The  public  interest  is  to  be  decided  by 
the  government  official,  not  by  the  judge,  who  has  nothing 
to  do  with  it,  and  ought  to  have  nothing  to  do  with  it,  unless 
indeed  the  Bench  are  to  determine  between  a  plaintiff  or 
a  defendant,  perhaps  an  enemy  of  the  state,  and  the  public 
servant  of  the  Crown,  which  of  the  two  is  to   be  believed. 

The  evidence  of  Mr.  Parent,  or  his  letter,  is  not  the 
evidence  which  is  to  direct  whether  the  public  interest 
is  to  grant  the  document  or  withhold  it!  It  is  the  superior 
of  Mr.  Parent,  who  alone  can  be  the  judge  of  the  question, 
that  judge  is  the  Provincial  Secretary,  acting  upon  his 
oath.  But  it  is  to  be  observed  that  every  public  docu- 
ment whicb  is  transmitted  to  the  secretary's  office,  is  under 
the  control  of  the  Governor  General. 

The  Provincial  Secretary  is  bound  to  take  care  of  the 
publip  documents  committed  to  his  actual  -custody,  and 
•no  paper  can  regularly  be  taken  from  his  office  for  a  moment 
without  the  permission  and'order  of  the  Governor  General. 
In  withholding  a  document  it  is  supposed  that  it  is  done  by 
the   order  of  the  Governor  General,    without    whom    no 
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commnmcation  nor  any  change  of  deposit  of  the  paperflein  be 
allowed  or  is  possible.  A  secretary  cannot  be  allowed  to 
divulge  the  secretsf  of  his  government,  nor  can  it  be  permitted 
by  any  other  party,  or  by  means  of  an  assistant  or  other 
writer. 

Again,  it  is  to  be  observed  that  the  objection  to  prodnoe 
the  evidence  made  h^  Mr.  Alleyn  is  not  only  of  the  supposed 
libel,  but  it  comprises  ^*all  the  documents  connected  with 
the  complaint  of  the  plaintiff."  Other  documents  then  are 
connected  with  the  libel,  which  we  know  nothing  of,  nor  of 
the  writers,  but  it  is  swora  that  if  published,  they  would  be 
injurious  to  the  public  service.  It  is  enfough  that  this  is 
sworn  by  the  Provincial  Secretary,  to  prevent  any  disclosure 
upon  the  subject  matter  of  the  documents,  as  well  as  that 
which  the  appellant  has  endevoured  to  procure,that  which 
forms  the  subject  of  his  demand.  Let  us  suppose  that  the 
Assistant  Secretary  may  have  been  in  error  in  signing  the 
ceriificate  and  the  copy  of  the  supposed  libel,  what,  is  it  to 
be  ordered  that  more  mischief  is  to  be  done  by  the  dis- 
closure of  other  facts,  and  other  documents  in  respect  of 
other  parties,  injurious  to  the  public  service  ? 

With  the  fact  sworn  to  by  Mr.  Alleyn,  and  with 
nothing  on  the  contrary  to  show  that  the  evidence  at- 
tempted to  be  adduced  would  not  be  injurious  to  the  public 
service,  the  enquiry  ceased,  the  Court  was  compelled  to 
stop  the  trial  at  the  point  at  which  it  did,  and  I  am  there- 
fore of  opinion  that  the  judge  did  right,  and  >hat  the  judg- 
ment, of  the  Court  below  must  be  affirmed. 

Mekedith,  Justice  : — The  Judges  of  this  Court  are  all, 
I  believe,  agreed  in  the  «opinion,  that  the  Hea<tof  a  Depar- 
tment of  stale  cannot  be  compelled,  at  the  instance  of  a 
private  suitor,  to  produce  an  official  docuiscnt  in  his  cufttody, 
when  the  production  of  the  docament  would,  on  grounds 
of  public  policy,  be  inexpedient. 

The  question  then  arises  :  with  whom  does  it  rest  to  deter- 
mine whether  the  production  of  a  DKfîicular  docrrreni    is, 
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on  sifth  general  grounds,  inexpedient  ? — The  majority  of 
the  Court  hold  that  the  Head  of  the  Department  having 
official  custody  of  the  paper  is  necessarily  the  proper  person 
to  determine  the  question,  while  one  of  the  members  of  the 
Court,  (M.  Justice  Mondelet)  maintains  that  it  must  be 
determined  by  the  judge. 

The  general  principles  of  law  as  well  as  the  decisions  of 
the  Courts,  both  in  England  and  the  United  States,  appear 
to  me  to  be  entirely  in  favour  of  the  opinion  of  the  majority 
of  the  Court. 

I  shall  briefly  review  the  leading  cases  bearing  on  the 
question  which  have  been  decided  in  England  and  in  the 
neigbouring  States. 

The  earliest  of  the  English  cases  referred  to  as  relating 
to  this  subject  is  the  case  of  Wyatt  vs.  Gore,  (1)  tried  in 
1816,  in  which  Chief-Justice  Gibbs  ruled  that  communica- 
tions which  take  place  between  the  Governor  of  a  Colony 
and  his  Attorney  General,  are  privileged  communications, 
and  that  a  witness  in  a  Court  of  Justice  interrogated  as  to 
their  substance  is  not  bound  to  answer  any  question  respect^ 
ing  them. 

About  the  same  time,  1816,  the  case  of  Anderson  vs.  Sir 
W.  G.  Hamilton,  was  tried  before  Chief-Justice  Ellen- 
borough.  In  that  case  Lord  Liverpool,  who  had  been 
secretary  of  state  for  the  Colonial  Department,  was  examin- 
ed as  a  witness  on  the  part  of  the  plaintiff,  and  in  the 
course  of  the  trial  Lord  EUenborough  observed  in  effect 
that  :  "  If  an  objection  had  been  made  by  the  Noble  Earl 
"  to  the  pro'duction  of  this  correspondence,  as  a  matter  of 
"  state,  I  should  have  given  the  fullest  effect  to  that  objec* 
"  «cm."  (23  • 

Four  years  afterwards  Chief-Justice  Abbott,  in  the  well 
known  case  of  Home  vs.  Btrntinck,  maintaining  an  objec- 

(1)  Holt's  Rep.«  p.  299,  Wyatt  ti.  Gore 

(2^  2  Brod.  and  Bing.,  p  143  :— 6  B.  C.  L.  Rep.,  p.  60,  Andenon  tb.  Hamilton. 
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tion  made  by  the  defendant,  refused  to  allow  the  minutes 
of  a  Goart  of  inquiry,  in  the  possession  of  Sir  Henry  Tor- 
rens,  military  secretary,  to  be  read  as  evidence.  (1) 

This  case  was  afterwards  taken  to  the  Court  of  Exchequer 
Chamber,  where  the  ruling  of  Chief-Justice  Abbott  was 
unanimously  confirmed.  In  the  case  last  mentioned  the 
commander  in  chief,  as  Head  of  the  Department,  having  the 
custody  of  the  papers,  did  not  appear  ;  and  therefore  the 
question  did  not  arise  as  to  whether  it  was  for  him,  qr  the 
presiding  judge,  to  determine  the  question  as  to  the 
expediency  of  producing  the  papers  ;  but  still  the  judg- 
ments of  the  two  Courts  in  Home  vs  Bentinck,  irrespective 
of  the  light  they  throw  upon  the  present  cause  in  other  res- 
pects, are  of  importance  as  showing  that  the  discovery  of 
truth,  in  inquiries  necessary  for  the  administration  of  jus- 
tice is,  as  has  been  justly  remarked  by  an  esteemed  author, 
an  object  which,  however  "  desirable  in  itself,  may  never- 
*^  theless  be  counterbalanced  by  mischiefs  arising  from 
"  disclosures  which  would  be  prejudicial  to  the  public 
"  interest."  (2) 

But  the  most  important  English  case  as  to  the  point  now 
under  consideration  is  the  case  of  Beatson  vs.  Skeene, 
which  was  decided  in  the  Court  of  Exchequer  as  lately 
as  the  year  1860,  and  in  which  according  to  the  marginal 
abstract  it  was  held  :  (Baron  Martin  dissenting)  "  That  a 
^'  judge  at  nisi  prius  has  no  power  1o  compel  a  witness  to 
^*  produce  documents  connected  with  affairs  of  state,  if 
"  their  production  would  be  injurious  to  the  public  service, 
"  and  that  question  must  be  determined  not  by  the  judge  but 
"  by  the  head  of  the  department  having  the  custody  of  the 
"  documents."  In  Beatson  vs.  Skeene,  which  was  an  ac- 
tion for  slander,  the  secretary  of  state  for  war,  (M.  Sydney 
Herbert,)  had  been  summoned  to  produce  certain  letters, 
written  by  the  plaintiff*  to  him,  and  also  the  minutes  of  a 
certain  Court  of  inquiry. 

(1)  2  Brad.  And  Bing.,  p.  130,  Home  vs.  Lord  F.  C.  Bentinek. 

(2)  Phillips  on  Bt  :  Bth  Ed  i  Vol.  1.  p.  189. 
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^^  dse  his  own  judgment  with  respect  to  the  propriety  of 
^^  producing  the  writing. 

M.  Justice  Yeates  in  the  same  case  observed  :  ^*  I  admit 
'^  that  this  case,  nnder  all  the  circumstances,  bears  baid  upon 
''  the  defendant  in  error  (the  plaintiff  in  the  Court  below) 
**  but  a  hardship  of  a  like  nature  exists,  where  a  defen- 
'^  dant,  acquitted  on  a  charge  of  felony,  has  been  denied 
^*  the  copy  of  the  record  of  his  indictment  and  acquittal, 
^*  without  which  he  could  not  support  an  action  of  mali- 
^*  cious  prosecution.  (1)  Be  the  hardships  of  this  case  what 
^^  they  may,  I  deem  it  more  eligible  that  a  private  incon- 
*<  venience  should  be  submitted  to  rather  than  introduce  a 
"  public  mischief." 

The  case  of  Gray  vs.  Pentland,  about  twenty  years 
afterwards,  was  cited,  and  insofar  as  it  bears  upon  the 
question  before  us,  was  approved  of  by  the  Supreme  Court 
of  Pennsylvania  in  the  case  of  Yoter  and  Sanno.  (2) 

The  law  on  this  subject  as  stated  in  the  ninth,  and  as  I 
believe,  last  edition  of  professor  GreenleaTs  excellent  work 
on  evidence  is  as  follows.  ^'  The  president  of  the  United 
/*  States  and  the  governors  of  the  several  states,  are  not  bound 
*'  to  produce  papers  or  disclose  information  communicated 
.**  to  them,  when  in  their  own  judgment^  the  disclosure  would, 
^^  on  public  considerations,  be  inexpedient.''  (S) 

And  in  the  American  edition  of  Hurlstone  and  Normands 
reports,  containing  the  report  of  Beatson  vs.  Skeene.  I  find 
a  note  in  the  following  words  :  ^^That  a  government  official 
*'  cannot  be  compelled  in  the  course  of  a  judicial  inquiry 
:*^  to  produce  documents  or  disclose  facts  affecting  the 
^^  public  interest,  and  that  the  official^  or  his  superior ^  must  be 
"  the  judge  of  the  propriety  of  withholding  the  information^ 
^^  may  be  considered  the  established  law  of  this  country.^^  (4) 

(1)  3  Bl.  Com  126. 

(2)  6  Watte,  Rep.,  p.  166. 

(3)  Oreenleaf  on  St.,  p.  349,  No.  261,    and  the  nameroat  eaaes  there  cited  : 
— See  also  3  Wheeler's  Rep.,  p   109. 

(4)  Amer,  Ed.,  otHnrlstoDe  and  Norman's  Rep-,  Vol.  6,  p.  866,  N.  See  also  notée 
hy  judge  Cowenand  Mr.  Hill  on  Phil'ips  on  Byidenoe,  Vol.  3rd,  p  196,  note  164. 
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It  may  at  first  sight  appear  strange,  that  any  question, 
arising  in  the  course  of  a  trial,  should  be  determined,  not 
by  the  presiding  judge,  but  by  a  witness  ;  it  is  however  to 
be  recollected  that  in  the  case  before  us,  the  witness  is 
not  a  private  individual,  but  on  the  contrary  a  high  officer 
of  state,  directly  responsible  to  the  representatives  of  the 
people  of  this  province,  for  the  proper  discharge  of  his 
duties  ;  and  that  the  question  to  be  decided  is  as  to 
whether  that  officer  should  or  should  not  produce  a  paper, 
which  he  holds  in  his  official  capacity  for  the  benefit  of  the 
public  ;  and  when  we  bear  in  mind  the  official  character 
of  the  witness,  and  the  nature  of  the  question,  it  seems  to 
me  not  unreasonable  that  it  should  be  decided,  not  by  the 
judge,  but  by  the  public  officer  entrusted  by  law  with  the 
custody  of  the  paper.  It  may  be  observed  that  the  head  of 
a  Department  required  to  produce  a  paper,  might  not  have 
any  objection  to  produce  that  paper  if  it  stood  by  itself  ; 
but  he  might,  at  the  same  time,  be  aware  that  if  he  pro- 
duced the  paper  demanded,  he  ought,  in  justice  to  the 
parties  concerned,  to  produce  other  papers  connected  with 
it,  the  publication  of  the  contents  of  which  might  be 
injurious  to  the  public  service.  This  consideration  shows 
that  the  head  of  a  Department  may  have  valid  reasons,  not 
apparent  to  others,  for  declining  to  produce  papers  in  his 
possession  ;  and  furnishes,  I  think,  an  additional  ground 
to  prevent  the  judiciary  from  arrogating  to  itself  the  power 
of  dictating,  as  to  the  production  of  papers  of  which  the 
members  of  the  Executive  Council  are  depositaries,  in  trust 
for  the  public.  Moreover  were  we  to  say  that  a  judge  of  the 
Superior  Court  has  authority  to  dictate  to  Her  Majesty's 
confidential  advisers  as  to  the  production  or  non-productiob 
of  papers  in  their  charge,  we  could  not,  (it  seems  to  me) 
avoid  saying  that  a  police  magistrate,  a  Recorder,  or  Chair- 
man of  Quarter  Sessions,  has  the  same  power  ;  nay  we 
we  would  probably  have  to  go  farther  ;  and  to  say  that  the 
lowest  member  of  the  judiciary,  can  adjudicate  as  to  the 
production   or  the  non-production  of  the  most  important 
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state  papers  in  the  possession  of  the  highest  officer  of  the 
provincial  government  ;  and  if  this  can  be  done  wUh  res- 
pect to  officers  of  the  provincial  government,  I  can  see  no 
reason  for  saying  that  it  conld  not  be  done  with  respect  to 
officers  of  the  imperial  government. 

Other  considerations  of  this  kind  might  be  urged  in  sap* 
port  of  the  same  view  ;  but,  I  deem  it  needless  to  do  so, 
because  it  appears  to  me  to  be  settled  by  authorities,  bind- 
ihg  upon  us,  that  the  question  as  to  whether  the  produc- 
tion of  a  document  would  be  injurious  to  the  public  service, 
ought  to  be  determined  not  by  the  presiding  judge  but  by 
the  Head  of  the  Department  having  charge  of  the  docu- 
ment. 

Before  leaving  this  branch  of  the  case  it  may  be  well  to 
refer  to  the  14th  Geo  III,  Cap.  83,  which  has  been  spoken 
of  by  my  learned  brother  Mondelet  as  having  an  impor- 
tant bearing  upon  this  case. 

It  is  true  that  under  that  statute  we  are  bound  to  decide 
all  controversies  "  relative  to  property  and  civil  rights,*' 
agreeably  to  the  law  and  customs  of  Canada.  But  assuredly 
it  does  not  require  any  argument  to  show  that  the  question, 
as  to  whether  the  head  of  a  Department  of  state,  ought,  or 
ought  not,  to  dispossess  himself  of  a  paper,  which  he  holds 
in  his  official  capacity,  must  be  determined,  not  by  the 
custom  of  Paris,  or  the  ordinances  of  the  French  Kings,  but 
by  the  public  law  of  England  ;  and  indeed  it  is  equally 
plain,  that,  as  to  the  matter  under  consideration,  the  appel- 
lant could  derive  bat  little  advantage  from  his  case  being 
decided  by  the  laws  of  France,  whether  ancient  or  modem. 

Some  stress  has  also  been  laid  upon  the  fact  that  this 
colony  has  the  advantage  of  a  system  of  government 
usually  spoken  of  as  responsible  government.  Yet  this 
consideration,  (if  it  has  any  bearing  on  the  question 
before  us,)  appears  to  me  not  to  militate  against,  but  rather 
to  support,  the  judgment  about  to  be  rendered. 
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If  it  be  objectionable  that  the  power  ia  question  shoiiM 
be  exercised  by  the  provincial  Secretary,  even  although  he 
is  now  directly  responsible  to  the  representatives  of  the 
people,  it  can  hardly  be  contended  th^t  the  exercise  of  that 
power  would  be  less  objectionable,  if  the  provincial  secre- 
tary were  not  so  responsible. 

I  now  proceed  to  consider  the  argument  advanced  in  fa- 
vour of  the  appellant's  demand,  on  the  ground  of  a  previous 
delivery  ta  him  of  a  copy  of  the  document  in  question  by 
the  assistant  secretary.  It  is  maintained  by  the  appellant 
that  the  fact  of  the  assistant  secretary  having  officially 
transmitted  to  him  a  copy  of  the  document,  deprives  the 
secretary  of  th*  right,  if  he  ever  possessed  it,  to 
refuse  the  production  of  the  original.  After  giving  to  this 
part  qf  the  c^se  much  consideration  it  seems  to  me,  npon 
principle,  even  independently  of  authority,  that  the  propo- 
sition just  mentioned  cannot  be  maintained. 

The  delivery  of  a  copy  of  a  document,  and  the  production 
of  the  original  of  it,  are,  in  law,  distinct  and  different  acts  ; 
the  legal  effects  incident  to  the  production  of  the  original,, 
being  very  much  greater  than  those  which  could  result  from 
the  delivery  of  a  copy.  If  this  be  true,  (and  that  it  is  so 
is  made  plain  by  the  case  before  us,  in  which  a  copy  is 
useless  for  the  purpose  for  which  the  original  is  required,) 
then,  how  can  the  doing  of  the  less  important  of  the  two 
acts,  by  the  assistant  secretary,  deprive  the  Head  of  the 
Department  of  the  discretionary  power,  which,  in  our 
opinion,  is  vested  in  him  by  law,  as  to  the  performance  of 
the  more  important  of  the  two  acts. 

And  here  it  may  be  noticed  that  although  Mr.  Parent's 
letter  of  the  2Srd  of  November,  1860,  acknowledging  the 
receipt  of  the  complaint  of  the  appellant,  purports  to  have 
been  written  "  by  command  of  the  administrator  of  the 
government.  "  Yet  that  Mr.  Parent's  letter  of  the  5th 
December,  1860,  enclosing  a  copy  of  the  answer  of  the 
respondent,  does  not  purport  to  have  been  written  by  the 
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command  of  the  administrator  of  the  government,  or  of  the 
Head  of  the  Department  in  which  Mr.  Parent  is  a  snbor^ 
^inate  officer.  Bearing  this  in  mind,  it  seems  to  me  that 
the  proposition  undçr  consideration  amounts  to  this  :  that 
the  performance  of  one  act,  by  a  subordinate  officer 
in  a  department,  merely  of  his  own  authority,  can,  in 
law,  have  the  effect  of  depriving  the  head  of  that  depart- 
ment of  a  discretionary  power,  vested  in  him  by  law,  as 
to  the  performance  of  another,  not  only  dijQTerent,  but 
more  important  act. 

If  it  were  true,  as  seems  by  some  to  be  taken  for  granted, 
that  the  importance  to  the  State  of  keeping  secret  the 
contents  of  .a  document,  is  the  only  ig^round  that  could 
justify  the  head  of  a  department  in  refusing  to  produce  a 
paper  in  Court  ;  then  the  fact  that  the  appellant  h^d  al- 
ready been  furnished  with  a  copy  of  the  paper  in  question 
would  no  doubt  materially  affect  the  case. 

But  even  viewing  the  case  in  this  light,  it  is  to  be  re- 
collected that,  as  already  observed,  the  production  of 
one  paper,  to  the  publication  of  the  contents  of  which 
there  may  be  no  objection,  might,  as  a  matter  of  justice, 
render  it  necessary  to  produce  other  papers,  which  a  due 
regard  to  the  public  service  might  require  to  be  kept 
secret. 

It  is  also  to  be  observed  that,  in  Home  vs.  Bentinck,  an 
office  copy  of  the  papers  which  Chief-Justice  Abbott  re- 
fused to  allow  to  be  produced,  had' been  delivered  to  the 
plaintiff  "  from  the  office  of  the  Commander  in  Chief.  "  It 
is  therefore  plain  that,  in  that  case,  no  state  secret  would 
have  been  divulged  by  the  production  of  the  original 
papers  which  were  withheld  ;  and  yet,  it  does  not  seem 
to  have  been  thought  by  any  of  the  Judges  who  decided 
that  case,  nor  to  have  been  contended  by  any  of  the 
Counsel  who  were  engaged  in  it,  nor  even  to  have  been 
supposed  in  any  of  the  cases  in  which  reference  is  made 
to  it,  that  the  delivery  of  a  copy  ^^from  the  office  of  the 
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Comnumder  in  Chief  ^^  had  any  tendency  to  give  the  plain» 
tiff  a  right  to  compel  the  production  of  the  original. 

In  the  case  of  Gray  vs:  Pentland,  also,  none  of  the 
Judges  based  their  judgment  on  any  interest  the  state  had 
in  keeping  secret,  in  the  ordinary  sense  of  the  words,  the 
contents  of  the  paper,  the  production  of  which  they  refused 
to  enforce. 

The  provincial  secretary  did  not  in  the  present  case 
state  the  grounds  upon  which  he  thought  it  would  be  tn* 
jurions  to  the  public  service  lo  produce  the  original  of  the 
respondent's  letter.  The  consideration  of  secrecy,  in  the 
usual  sense  of  the  term,  was  out  of  the  question,  for  the  con- 
tents of  the  paper  had  been  made  public  by  the  delivery  of  a 
copy  of  it  ;  but  it  is  possible  that  the  provincial  secretary 
may  have  been  guided  to  the  conclusion  at  which  he  ar- 
rived, by  the  same  reasons  which  were  urged  by  the  Court 
in  support  of  the  judgment  in  Gray  vs.  Pentland. 

In  that  case  Judge  Breckenridge  said  :  ^^It  would  restraiD 
^  the  free  communications  that  might  be  necessary  for  the 
^^  public  good  in  case  of  a  candidate  for  office,  or  of  one 
*•  who  was  alleged  unworthy  to  retain  an  office,  to  lay  it 
"  down  that  a  governor,  or  the  competent  authority  for  ap- 
'^  pointing  and  removing,  should  be  compellable  to  produce 
"papers  for  the  purpose  of  supporting  an  action  in  a 
"  Court  of  law  ;''  and  it  will  be  recollected  that  Chief- 
Justice  Tilghman  in  the  same  case  said  :  "  Many  will  be 
"  deterred  from  giving  to  the  governor  that  iufsriration 
"  which  is  necessary,  if  they  are  to  do  so  at  the  hazard  of 
"  an  action,  and  of  the  consequences  flowing  from  the 
"  enunity  of  the  accused." 

Now  if  the  doctrine  which  has  been  thus  clearly  laid 
down  in  the  American  Courts,  and  which,  if  not  so  clearly 
enunciated  in  the  English  Courts,  appears  to  have  been 
acted  upon  by  the  Chief-Justice  of  the  King's  Bench,  and 
the  Court  of  Exchequer  Chamber  in  Home  vs,  Bentinck,  be 
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well  foanded  ;  then  it  is  plain  that  the  delivery  of  a  copy 
of  the  paper  in  que^ion,  even  if  it  had  been  made  by  the 
secretary  himself,  as  it  would  not  be  evidence  in  an  action 
against  the  writer,  could  in  no  possible  way  impair  the 
force  of  one  of  the  grounds  upon  which  a  public  officer 
might,  in  the  exercise  of  his  discretion,  consider  it  proper 
to  withhold  an  original  docume  t  in  his  possession. 

The  pretension  on  the  part  of  the  appellant  appears  to 
me,  to  be,  in  effect,  that  even  if  the  secretary  had  the 
power  of  determining  upon  the  production  of  the  original 
paper  in  question;  yet  that  he  has  waived  the  exercise  of  that 
power,  by  the  delivery  of  a  copy  of  the  paper  to  the  appel- 
lant. In  addition  to  what  I  have  already  said  as  to  this 
pretension,  1  may  observe  that  as  I  view  the  matter  the 
doctrine  of  waiver  can  have  no  application  in  the  present 
case. 

When  authority  is  given  to  a  public  officer  for  the  public 
good  ;  the  exercise  of  the  authority  so  given  is  a  duty,  not 
a  privilege.  And  if,  as  I  think,  the  secretary  had  power  to 
determine  whether  the  original  paper  in  question,  could  or 
could  not  be  produced  consistently  with  a  due  regard  to  the 
public  service,  he  then  had  no  greater  right  to  waive  the 
exerci:?e  of  that  authority,  then  a  judge  would  have  the 
rendering  of  a  judgment  in  a  case  regularly  brought  before 
him. 

At  the  second  argument  in  this  case  it  was  strenuously 
contended  by  the  learned  counsel  for  the  appellant,  that 
the  case  of  Home  vs.  Bentinck,  cannot  have  any  bearing 
upon  the  case  before  us  ;  because  in  that  case,  the  défen- 
dent acted  in  the  discharge  of  a  public  duty,  with  respect 
to  the  matter  complained  of,  whereas,  in  the  present  one^ 
the  defendant,  in  writing  the  alleged  libel,  did  not  act  in 
discharge  of  a  public  duty  ;  but  on  the  contrary  (it  is  said) 
was  a  mere  wrong  doer. 

This  argument  ought  doubtless  to  have  great  weight  in 
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(be  proper  quarter  ;  but  the  appellcmt  cannot,  I  apprehend, 
derive  any  advantage  from  it  in  this  Coart.  Holding,  as 
we  do,  that  the  question  as  to  whether  a  paper  in  the  pos- 
session  of  the  provincial  secretary,  ought  or  ought  not  to 
be  produced  in  the  course  of  a  judicial  proceeding,  is  to 
be  determined  by  that  officer  and  not  by  the  presiding 
Judge  ;  it  follows,  that  all  collateral  matters  connected 
with  questions,  as  to  the  nature  of  the  paper  required  to  be 
produced,  the  motives  of  the  writer,  and  the  protection  to 
which  he  may  be  entitled,  are  also  for  the  consideration, 
at  least  in  the  first  instance,  of  the  Head  of  the  Depart- 
ment having  the  custody  of  that  paper.  If  the  appellant 
thinks  himself  aggrieved  by  the  decision  of  that  officer,  he 
may  probably  appeal  to  the  Governor  in  Council,  with  a 
right  of  a  further  appeal  to  parliament  ;  but  if,  as  we  hold, 
the  question,  as  to  the  production  or  non- production  of  the 
paper  is  to  be  determined  by  the  secretary,  then  we  can- 
not be  called  upon  to  pronounce  any  opinion  upon  the 
sufficiency  or  insufficiency  of  the  reasons  urged  for  the 
non-production  of  the  paper. 

It  is  for  this  reason  that  I  have  deemed  it  my  duty  to 
abstain  from  the  expression  of  any  opinion  as  to  whether, 
under  the  circumstances  of  this  case,  the  appellant  has  or 
has  not  reason  to  complain  of  the  non-production  of  the 
letter  in  question. 

It  was  also  contended  in  the  course  of  the  second  argu- 
ment before  us,  that  the  case  of  Beatson  vs.  Skeene  diilers 
widely  fnom  the  present  case  ;  because  in  Beatson  vs. 
Skeene  the  Head  of  the  Department  protected  a  person 
who  had  given  information  against  a  public  officer,  where- 
as here  it  is  the  public  officer  who  is  protected  to  the 
prejudice  of  the  person  complaining  against  him.  It 
may  perhaps  be  answered  that  a  public  officer  defend- 
ing himself  against  a  charge,  ought  to  be  allowed  the 
same  latitude  of  observation,  and  to  be  afforded  the  same 
protection,  as  his  accuser  ;  but  this  question,  also,  in  so 
far  as  it  relates  to  the  production  or  non-production  of  a 
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paper  in  the  custody  of  any  of  the  public  departments, 
is  according  to  our  views  as  already  explained,  for  the 
consideration  not  of  the  Court,  but  of  the  Head  of  such 
Department. 

I  must  now  close  these  observations,  and  I  shall  do  so  by 
observing  that  the  case  of  Beatson  vs.  Skeene,  which  in 
this  respect  agrees  with  tlie  other  cases  already  cited, 
expressly  decides  that  the  question  as  to  the  production  or 
non-production  of  a  paper  in  the  custody  of  the  Head  of  a  De- 
partment is  to  be  determined  by  that  officer,  and  not  bj^the 
judge,  before  whom  he  may  be  required  to  appear  ;  and 
I  may  add  that  no  authority  has  been  cited  tending  to  show 
that  the  delivery  of  a  copy  of  such  paper,  from  the  depart- 
ment in  which  it  is  deposited,  can  deprive  the  head  of  the 
Department  of  his  discretionary  power  as  to  the  production 
of  the  original  ;  and,  on  the  contrary,  that  the  case  of  Home 
vs.  Bentinck  is  an  express  authority,  in  support  .of  the 
opposite  (ibctrine. 

I  cannot  fail  to  bear  in  mind  that  the  judgment  of  Chief- 
Justice  Dallas  in  the  Court  of  Exchequer  Chamber,  con- 
firming the  opinion  of  Chief-Justice  Abbott,  in  Home  vs. 
Bentinck^  has  just  been  spoken  of,  by  my  brother  Mondelet, 
as  "  altogether  untenable,  "  and  as  being  the  expression 
of  a  ^^  very  erroneous  and  most  illogical  opinion,  '^  and 
that  my  learned  brother  has  said  that  he  is  surprised  that 
that  case  should  have  been  cited  here.  I  therefore  feel 
called  upon  to  observe,  although  under  other  circumstances 
I  hardly  would  have  deemed  it  necessary  to  do  so,  that  the 
case  of  Home  vs.  Bentinck  is  cited  the  same  way,  and 
without,  so  far  as  I  know,  any  expression  of  disapprobation, 
by  the  most  eminent  writers  (1)  on  the  Law  of  Evidence, 
and  of  Courts  Martial  ;  (2)  and  that  tending  to  establish, 

(1)  Starkie,  Bd.  of  1834,  Vol.  1,  p.  58,  note  :-Same  Vol.,  p.  137.  nofca  :— Phillipt 
onBv..  Bd.  of  1838,  Vol,  1,  p.  193  r-Greenleaf  on  Br.,  Ed.  of  1868,  Vol.  1,  No. 
261:— 1st.  Taylor  on  Bt  ,  Ed.  of  1658,  p.  731  .—Notes  on  Phillips,  by  Judge  Cowen 
Md  Mr.  Hill,  1.  Vol.  of  Notes,  p.  196  note,  164  :-Greenleaf,  Vol.  3,  No.  498. 

(2)  Simmonds  on  Conrts  Mftrtiaf,  Vol.  1,  p.  80  :— Prenderj^t,  Laws  relating  to 
ftrmy,  p  192  :~Maoual  of  Military  Law,  (1861)  by  Col.  Pipon  and  M.CoUien,  pp. 
168|  159* 
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as  it  does,  a  veiy  important  point  of  constitntional  law,  it 
appears  to  have  been  tacitly  acqniesced  in  by  the  people, 
thé  Court,  and  the  parliament  <rf  the  United  Kingston  for 
nearly  half  a  contrary.  And  such  being  the  case  it  seems 
to  me,  notwithstanding  the  observations  of  my  learned 
brother  Mondelet,  that  the  case  ot  Home  and  Bentinck  may 
well  be  cited  as  an  authority  in  -any  British  Colony. 

It  is  not  without  reluctance  that  I  have  occupied  so  much 
time  in  the  explanation  of  my  views  in  this  cause  :  but  as 
the  questions  which  it  presents  are  now  for  the  first  time, 
I  believe,  raised  in  our  Courts,  and  as  they  are  of  general 
interest  and  importance,  and  by  no  means  free  from  diffi- 
culty, I  have  felt  it  incumbent  upon  me  to  explain  fully  the 
grounds  upon  which  I  am  of  opinion  that  the  ruling  of  M. 
Justice  Taschereau,  at  the  trial  in  this  cause,  confirmed  as 
it  is  by  the  judgment  of  M.  Justice  Stuart,  ought  not  to  be 
disturbed  by  the  Court.  ^ 

'FouamEB  and  Glsason,  for  appellant. 

Campbkli.  and  Kerb,  for  respondent. 

COUR  g1»PÉRIEURf:.-iARTHAÉ4SRÀ;     y     . , 
Présent  :—S»C[ABTJ  Ju0^;  *  ' 

Ezparte^ 
BojjttumAV  DIT  Vkrvillb.   ••••••  Req.  paur  Certiorari. 


Jvgé  :— Que  la  Cour  daa  Commusaires 
Ajnrladiotioii  daoB  me  aetion  poor  re- 
oovTrement  de  la  balance  d'une  aomme 
tteédMtt26,  ponrm  qne  telle  balance 
■'«uède  p^t  cette  loiDine. 


Held  .*  — Tbat  tbe  Commlwionen*  Court 
hMJttrisdictien  in  an  action  for  tbe  re- 
coyery  of  the  balance  of  a  ram  exceed- 
ing $25,  provided  incb  balance  do  not 
exceed  that  lam. 


Jugement  rendu  le  19  mars,  1862. 

Le  Aommé  Richard,    de  Stanfold,   ayah  poursuivi    le 

v^tfeîalt  devant  la  Cour  des  Oommissaiies  de  cette  localité» 
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pour  le  recouvrenient  d'une  somme  de  $20,  balance  d'une 
somme  excédant  |^5,  et  obtint  en  sa  faveur  un  jugement 
condamnant  le  requérant  à  lui  payer  cette  balance.  Le 
défendeur  présenta  à  la  Cour  Supérieure  d^Arthabaska  une 
application  pour  obtenir  un  bref  de  Certiorari  afin  de  faire 
annuler  ce  jugement,  prétendant  que  comme  la  dette  était 
la  balance  d'une  somme  excédant  $25,  la  Cour  des  Com- 
missaires n'avait  pas  jurisdiction.  Cette  application  fut 
résistée  de  la  pan  de  Richard,  et  la  Cour  renvoya  l'applica- 
tion pour  certiorari  attendu  que  la  somme  demandée  n'excé- 
dait point  $25.  (1) 

Pacaud,  pour  le  requérant. 
DuvAL,  pour  Richard. 


^^^^eS^m?^^^^'  i  DISTRICT  DE  MONTRÉAL. 

Présents  : — Sir  L.  H.  LaFontains,  Bart.,  Juge-en-Chef, 
Atlwin,  DtrvAL,  Meredith  et  Mondelet,  Juges. 

C  Hébert  dit  Lbcompte, Appelant* 

No.   68.   <  et 

(  La  Fabrk^us  St.  Jean ^ .  •  •  •   Intimée. 


Jugé  :— lo.  Que  dans  le  cas  d'un  oom- 
promU  •Dire  le  demandear  et  le  défen- 
deur, le  défendeur  se  ohsrseantde  payer 
lei  firaii  de  l'action  avant  rentrée,  le  de- 
mandeur ne  peut  faire  rapport  de  son 
action  pour  les  dépens. 

2o.  Que  la  demande  poar  distraction 
de  dépens  par  les  oonolusions  de  la  dé- 
claration n'a  pas  l'effet  de  priver  le  de- 
mandeur de  son  droit  de  compromettre 

3o.  Que  nulle  distraction  de  dépens 
n'existe,  ou  ne  peut  avoir  lieu,  sans  être 
ordonnée  par  un  Jugement  de  la  Cour. 


Held:  lo.  That  where  the  plainttiT  com- 
promises with  the  defendant,  the  defendant 
agreeing  to  pay  the  ooets  of  the  aetioii 
before  entrr,  the  plaintiff  cannot  enter  Ûa 
action  for  the  costs. 

2o.  That  the  demand  for  diêtraeOon  <U 
dipenê  in  the  conclusions  of  a  declaration 
has  not  the  effect  of  depriving  the  plain- 
tiff of  his  right  to  compromise . 

3o.  That  no  dùtraetion  de  dépent 
exists,  or  can  take  place,  until  ordered  by 
a  Judgment  of  the  Court. 


Jugement  rendu  le  17e  jour  de  septembre,  1861. 

Cette  action  fut  instituée  en  Cour  Supérieure  par  Le- 
compte,  Rappelant,  contre  le  curé  et  marguilliers  de  la 

(1)  statuts  Befbndof  da  BM-Ouiadft,  oh.  94,  lee.  7. 
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Fabrique  St.  Jean,  demandaut  possession  d'nn  certain  banc 
en  leur  église,  l'action  fut  portée*  pair  le  ministère  de  MM. 
Casault  et  Langlois,  procureurs,  qui  demandèrent  distraction 
de  frais  en  leur  faveur. 

Cette  action  était  rapportable  le  3  mai,  1860.  Le  29 
avril,  avant  l'entrée  de  l'action,  Lecompte  prit  arrangements 
avec  les  défendeurs,  et  mit  au  néant  sa  demande  en  ac- 
ceptant de  la  part  des  défendeurs  Uà  litre  à  lapossession  du 
banc  en  question,  à  la  condition  que  lés  âlnendeurs  paie- 
raient  les  frais  encourus  jusqu'alors,  les()uels  frais  devaient 
être  taxés,  mais  cette  dernière  condition  ne  se  trouvait  pas 
mentionnée  dans  l'arrangement. 

Le  3  mai  l'action  fut  entrée  faute  de  paiement  des  frais, 
et  les  défendeurs  plaidèrent  l'arrangement,  et  offirirent  de 
payer  les  frais> encourus  avant  l'entrée  de  l'action. 

Le  demandeur,  ayant  établi  le  (koît  qu'il  avait  au  bane 
en  question,  préfendit  que  vu  que  la  condition  que  les 
défendeurs  paieraient  les  frais  de  l'action  avant  Tentrée  ne 
se  trouvait  pas  à  Tarrangement  notarié,  et  vu  que  le  jour  du 
retour  ces  frais  n'étaient  pas  payés,  il  devait  avoir  jugement 
pour  les  frais. 

Le  4  février,  M.  Le  Juge  Tascbereau  rendit  le  juge- 
ment suivant. 

Jugement  : — Considérant  que  le  demandeur,  le  29  d'avril 
dernier,  savoir:  trois  jours  avant  le  jour  fixé  pour  le  rapport 
devant  cette  Cour  du  bref  de  sommation  et  de  la  déclara- 
tion en  cette  cause,  a  pris  arrangements  avec  les  défen- 
deurs et  à  mis  au  néant  sa  demande,  en  acceptant  de  la 
part  des  défendeurs  un  titre  à  la  possession  du  banc  en. 
question,  à  la  condition  que  les  défendeurs  paieraient  les 
frais  encourus  jusqu'alors  et  à  être  taxés  ;  considérant 
que  cette  arrangement  à  eu  pour  effet  de  mettre  fin  à  la. 
demande  du  demandeur,  et  a  réduit  son  recours  à  la  seule 
demande  des  frais  lorsqu'ils  auraient  été  taxés  ;  considé- 
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rant  que  le  demandeur  ne  pouvait  pas  après  le  dit  arrange- 
ment faire  rapport  de  son  action  devant  celte  Cour  pour  re- 
couvrer les  frais  à  moins  d'une  convention  spéciale,  et  que 
d'ailleurs  les  dits  frais  n'ont  jamais  été  taxés  ;  considérant 
que  la  demande  de  distraction  de  dépens  faite  par  la  décla- 
ration du  demandeur  en  laveur  de  ses  avocats,  Mess.  Ca- 
s^ult  et  Langlois,  ne  pouvait  priver  le  demandeur  de 
prendre  à  l'égard  de  8pn«  action  tout  arrangement  honnête, 
et  saQS  but  évkUnt  de  priver  les  dits  avocats  de  leurs  justes 
honoraires,  et  qu'en. loi  il  n'y  a  de  distraction  de  dépens  que 
celle  qui  est  accordée  par  le  jugement  d'une  Cour  ;  considé- 
rant de  plus  que  le  demandeur  ou  ses  avocats  avaient  en 
mains  des  deniers  des  défendeurs  à  un  montant  considé- 
rable qu'il  pouvait  appliquer  au  paiement  de  la  plus  grande 
partie  des  frais  encourus  ;  et  considérant  qu'il  n'y  a  eu  au- 
cucune  preuve  de  dessein  chez  les  défendeurs  de  priver  les 
avocats  du  demandeur  de  leurs  justes  salaires,  et  que  le 
demandeur  en  entrant  son  action  pour  toute  sa  demande  a 
forcé  les  défendeurs  à  plaider  l'arrangement  cidessus  men- 
tionné, lequel  arrangement  le  demandeur  a  nié  par  sa 
réplique  générale  au  plaidoyer  des  défendeurs  : — La  Cour 
renvoie  l'action  du  demandeur  avec  dépens,  et  ordonne  que 
partie  des  dits  dépens  soient  compensés  pour  tels  frais 
auxquels  le  demandeur  aurait  eu  droit  sur  sa  demande 
contre  les  défendeurs,  jusqu'au  vingt-neuf  avril  dernier,  in- 
clusivement.    ' 

C'est  de  ce  jugement  qu'il  était  interjeté  appel. 

'  Cai^ault,  pour  l'appelant. — Le  jugement  de  la  Cour 
Inférieure  énonce  plusieurs  motifs  qui,  dans  Popinion  de 
l'appelant,  sont  erronés.  Il  est  vrai  qu'il  y  a  eu  une  tran- 
saction entre  le  parties,  mais  elle  contenait  certaines  con- 
ditions qu'il  ne  faut  pas  perdre  de  vue.  L'appelant  a 
accepté  l'acte  de  concession  du  banc,  mais  à  la  condition 
expresse  que,  avant  le  jour  du  rapport  de  l'action,  les 
parties  se  rencontreraient  chez  ses  procureurs  pour  y  régler 
et  arrêter  le  procès,  le  représentant  des  intimés  devant  y 
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fecevoir  le  prix  du  banc,  et  payer  lea  frais  du  procès.  L*ae* 
lioa  ne  pouvait  doac  être  coDsidérée  comme  réglée  défini- 
tivemeat  qu'après  l'aocomplissement  de  cea  conditions. 
Lors  de  l'arrangement  il  n'a  nullement  été  question  de 
faire  taxer  les  dépens.  Lorsqu'un  défendeur  a  réglé  le 
capital  d'une  poursuite,  et  qu'il  est  convenu  d'^i  payer  les 
dépens,  l'action  peut  être  rapportée  en  Cour  ;  ce  point  a 
été  décidé  dans  ce  sens  dans  la  cause  de  Darohe  vs.  Dubuc, 
rapportée,  dans  le  Vol.  1  des  Dec.  du  Bas-Canada,  p.  238. 
Pour  le  priver  de  ce  droit  il  faudrait  ou  une  convention  ex- 
presse ou  un  règlement  créant  novation. 

Il  est  vrai  que  la  demande  de  distraction  de  dépens  ne 
peut  priver  la  partie  du  droit  de  transiger  sur  son  procès, 
mais  si  une  des  conditions  de  la  transaction  est  que  les 
frais  seront  payés  par  son  adversaire,  celui-ci  dpit  avoir 
égard  à  la  demande  faite  par  le  procureur  et  ne  régler  les 
frais  qu'avec  lui.  Le  procureur  peut  en  demander 
la  distrastion  par  la  déclaration,  et  même  s'il  ne  fait  cette 
demande  que  lors  du  jugement  définitif,  la  Cour  la  lui 
accordera,  malgré  la  saisie  qui  pourrait  en  avoir  été  faite 
par  un  tiers  pendant  l'instance,  et  ce  point  a  été  décidé 
ainsi  dans  la  cause  de  Gauthier  vs.  Lemteux,  rapportée,  t 
Dec.  Bas-Canada,  p.  273. 

Les  défendeurs  ayant  injustement  refusé  au  demandeur 
la  concession  du  banc,  et  se  soumettant  après  l'institution 
de  Paction  à  sa  demande,  devaient  payer  les  frais,  et  pour 
les  recouvrer  le  demandeur  était  justifiable  à  rapporter 
en  Cour  son  action  pour  obtenir  un  jugement  exécutoire 
contre  eux. 

Bossi,  pour  l'intimé.  La  preuve  établit  de  la  manière 
la  plus  claire  tous  les  faits  sur  lesquels  le  jugement  est 
fondé  ;  il  est  prouvé  que  lors  de  la  passation  du  bail  le 
demandeur  convint  de  se  rendre  à  Québec'  pour  disconti- 
nuer son  action,  qu'il  ferait  taxer  ses  frais,  que  les  $21.  00^ 
prix  du  banc,  dont  il  se  trouvait  débiteur  vis-à  vis  la  Fa- 
brique, irait  en  compensation  des  frais  jusqu'à  ce  montant, 
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si  toutefois  ils  s'élevaient  à  cette  somme,  qne  s'ils  n'attei- 
gnaient pas  cette  somme  l'appelant  rembourserait  la  diffé- 
rence à  la  Fabrique,  mais  que  s'ils  l'etcèdaient,  qu'alors 
la  dite  Fabrique  paierait  cet  excédant.  Il  est  également 
prouvé  que  l'appelant  s'est  rendu  chez  ses  avocats  le  jour 
du  rapport  de  l'action  et  qu'il  leur  a  dit  de  la  discontinuer, 
et  à  deux  reprises  différentes  il  a  avoué  avoir  donné  les 
mêmes-  instructions  à  ses  dits  avocats. 

Aussi,  s'estron  à  peu  près  borné,  de  la  part  de  la  demande, 
à  prétendre  que  les  conclusions  de  l'action  demandant  une 
condamnation  de  dépens  à  être  distraits,  l'arrangement 
fait  le  29  avril,  ne  pouvait  pas  avoir  l'effet  de  la  di»con- 
•tinuer  quant  aux  frais.  Cette  prétention  n'est  certainement 
pas  bien  fondée  :  car  en  admettant  même  que  le  deman- 
deur eut  été  insolvable  ;  en  admettant  encore  que  les  dits 
procureurs  n'eussent  pas  eu  en  mains  les  ^1.00  qui  étaient 
à  peu  de  chose  près  le  montant  de  leur  frais,  dans  ce  cas 
même  le  demandeur  anrait-il  encore  pu  transiger  sans  le 
concours  de  ses  procureurs. 

Si  l'action  avait  été  entrée  par  les  procureurs,  sans  l'au- 
torisation de  leur  client,  pour  le  recouvrement  de  leurs  frais, 
ils  auraient  dû  le  déclarer  dès  le  rapport  de  l'action,  et  dire 
que  l'arrangement  qui  avait  eu  lieu  avait  été  fait  collu- 
soirement  entre  les  parties,  mais  rien  de  cela  n'a  eu  lieu, 
toute  la  procédure  en  Cour  Supérieure  a  été  faite  au  nom 
de  l'appelant,  et  c'est  encore  en  son  nom  que  le  présent 
appel  est  interjeté.  (1) 

Jugement  confirmé. 

Casault  et  Lanolois,  pour  l'appelant. 

Bossi  et  Bossé,  pour  l'intimé. 


(1)  L'intimé  oiU  1m  mntoritéi  loirMitM  :— Oajot,  Bep  de  Jarif ,  rbo.  IMitmotiMi 
de  Dépeni  :  -NoaTefta  Denisart,  ybo.  Dlitreotion  de  Dépens  :— Dio  de  Lésiatation, 
?bo.  Frmis  et  Dépeni  :~Pothler,  Oontr.  de  Mandât,  Noi.  136  et  136  :— Bioehe,  vbo 
Dépens,  Ho.  78  :--Dslbs,  rbo.  Frais  et  Dépeoi,  Ko.  144  :— Sebire  et  Carteret. 
Inoyelopédie  dn  Droit,  p.  418,  No.  36 
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No.  2311 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Monk,  Justice. 

Douglas,  e^aZ Plaintiffs. 

vs. 
The  Mator,  Aldsbmsn  and  Citi* 
ZSN8  OF  MoNTRSAL Defendants. 


Htid  : — Thftt  in  an  aotion  against  the 
Corporation  of  Montreal  for  damages 
eanaed  by  a  mob,  interest  will  be  allowed 
from  tbe  date  of  lerrioe  of  proeen  ;  and 
Mt  aa  in  an  ordinary  aotioo  d^vnjvrtB 
from  the  date  of  the  judgment. 


Jngé  :^Qoe  dana  nne  aetien  eontfe  la 
Corporation  de  Montréal,  pour  dommagee 
eaosea  dana  nne  émeute,  lea  intérèta  se- 
ront aoeordéa  da  Jour  de  la  aignifloalion  ; 
et  non  paa  eomme  dana  nne  action  ordi* 
nalre  poar  iqjorea  de  la  date  dn  Jngemeat 


Judgment  rendered  the  Slst  October,  1862. 

This  action  was  brought  to  recover  damages  by  reason 
of  the  mills  leased  to  the  plaintiffs,  in  the  city  of  Montreal, 
and  the  property  therein  contained,  having  been  destroyed 
by  fire  caused  by  a  mob.  (I) 

A  similar  judgment  to  that  in  Watson's  case  was  ren- 
dered on  the  6th  September,  1861,  in  this  case,  on  an  ap- 
peal instituted  by  the  present  plaintiffs  from  a  judgment  of 
the  Superior  Court,  Montreal,  of  Slst  December,  1859,  dis- 
missing the  plaintiffs'  action.  An  expertise  consented  to  by 
the  parties  in  order  to  ascertain  the  amount  of  damage,  was 
ordered  by  the  judgment  rendered  in  appeal  ;  and  a  report 
was  subsequently  filed  by  the  experts,  fixing  the  damages 
at  (11,221.  The  case  being  inscribed  on  the  merits,  a  mo* 
tion  was  made  for  the  homologation  of  the  report 

Monk,  Justice. — ^The  principle  on  which  this  case  rests 
has  been  already  decided  in  the  Court  of  Appeals»  The 
report  of  the  experts  is  regular  and  appears  to  be  well 
founded.  The  only  question  now  before  the  Court  is  as  lo 
whether  interest  should  be  allowed  from  the  date  of  tb« 


(l)Theaetiooof  ihaowDereftheaOlfWalaoBylf  fWrt^i  10  L.  C,  iMiMif .  s. 
426.   See  alaoCaimTB.  The  Mayor,  AlderMaaMCMMMerMMlf#S> 
Bep.p.463.  *w  ^  W0 
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judgment  as  ia  olrdinary  actions  of  damagea,  or  whether  it 
should  ran  from  the  date  of  service  of  process.  I  hold 
that  the  plaintiffs  are  entitled  to  interest,  at  least  from 
service -of  process,  the  action  being  to  obtain  indemnity 
for  property  destroyed,  for  the  payment  of  which  the  defen- 
dants were  liable  under  the  law. 

The  plaintiffs  have  invoked  that  law  and  demanded  in- 
demnity  which  the  defendants  were  bound  to  p%y,  namely, 
the  value  of  the  property  destroyed.  This  action  therefore 
is  not  to  be  considered  as  an  ordinary  action  dHnjures  ; 
and  it  might  be  a  question  whether  they  were  not  entitled 
to  interest  from  the  date  of  the  loss. 

Judgment  homologating  the  report  and  giving  interest  on 
the  amount  from  the  date  of  service  of  process,  6  Febraary, 
1858,  and  costs  of  action  and  of  expertise. 

Kkeb  and  Naoi«e,  for  plaintiffs. 

Stuart,  for  defendants. 


SUPERIOR  COURT.— MONTREAL 
Before  : — Smith,  Justice. 

(  Grknixr,  e^  a/, Plaintiffs. 

No.  ÎS72  ]  vs. 

(FouRquiN,  g/o/,  Defendants. 


Held  ;— Thftt  nndtr  the  26tb  no.  of 
Cons.  Stat,  of  Lower  Canada  eap.  82, 
eervioe  npon  one  defendant  in  Uie  city 
of  Mootreal,and  upon  the  other  defendaatf, 
heln  of  their  father,  in  another  Bietriet, 
ia  good  ;  notwithstaading  that  the  obliga- 
tion of  the  father  wai  made  insueh  other 
Dietriet,  where  he  and  all  the  olher  de- 
fendant! had  their  domieile. 


Jagé:— Qqe  aons  la  26èmeMe.  dea 
Stai.  Com.  da  Baa-Canada,  chap.  82, 
aerrioe  inr  un  défendeur  dans  là  cité  de 
Montréal,  et  tnr  lei  avtrei  défendevn^ 
bériliea  de  lenr  père,  dana  nn  anln  dla- 
triet,  est  valide;  nonobstant  qne  l'oblig». 
tlon  ds  père  ont  été  eoneentie  dans  «s 
district  où  il  arait,  ainsi  qne  tons  les  an» 
très  défendeurs,  sen  domicile. 


Judgment  rendered  the  SSd  October,  1862. 

This  action  was»  brought  upon  an  obligation  made  on  the 
15th  November,  1859,  at  St.  Michel  d'Yamaska,  in  the 
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District  of  Riobelieu,  to  which  Michel  Fourquin,  the  father 
of  the  defendants,  became  a  party  as  caution  solidaire.  The 
action  was  served  upon  one  defendant  personally  in  the 
city  of  Montreal,  and  wtexception  déclinaioire  was  filed  by 
five  of  the  defendants  on  the  ground  that  the  Court  had  no 
jurisdiction,  the  cause  of  action  having  originated  out 
<tf  the  District  of  Montreal,  and  they  having  all  been  served 
with  process  in  the  District  of  Richelieu. 

Smith,  Justice. — The  question  to  be  decided  is  whether 
the  defendants  pleading  by  exception,  are  properly  brought 
into  Court  so  as  to  give  it  jurisdiction.  It  was  contended  on 
their  behalf  that  as  each  heir  was  only  liable  for  his  pro- 
potion  of  the  debt  due  by  the  common  ancestor,  the  defen- 
dants could  not  be  brought  into  Court  together,  or  need  not 
be  so  ;  and  that,  therefore,  the  service  was  only  good  as  to 
the  defendant  personally  served  within  the  District  of 
Montreal.  I  hold  that  the  section  of  the  statute  covers  this 
case,  and  that  the  service  on  the  other  defendants  at  their 
domicile  in  another  District  is  good. 

Exception  dismissed. 

AacBAMBAuxT,  for  plaintiffs. 

Leblanc  and  Cassidt,  for  defendants. 
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SUPERIOR  COURT.— MONTREAL, 
Before  : — Smitr,  Justice. 

(  Chkf  dit  Vabkbonccbur, PlainUff. 

No.  723  ]  vs. 

(  Leonard,  et  vir.y Defendants. 


Hold:— Th&t  moaies  dae  br  TUrt- 
SaiêiB  to  the  defeodants,  on  &  Jadgment 
reodertd  agftlnst  Ihem  in  an  action  of 
damages  for  ilandei^  brought  by  the  dé- 
fendants as  plaintiffs,  against  saoh  tUrs- 
êaiêU,  Jointly  and  severally,  are  insai- 
MseobUfi,  and  the  attachment  most  be 
let  aside. 


Jugé  ;->Qne  des  deniers  dos  par  àftê 
tiers-saisis  anx  défendenis,  snr  un  juge- 
ment rendu  contre  enz  dans  une  action  en 
dommages  pour  injures  verbales  portée 
par  les  défendeurs  comme  demandeun, 
contre  tels  tiers-saisis,  solidairement,  sont 
insaisissablea,  et  la  saiaie  doit  être  milft 
de  c6té. 


Judgment  rendered  the  30th  September,  18fi2. 

In  this  case  two  tiers-saisis  made  a  declaration  that  they 
had  in  their  hands  a  sum  of  £25  currency,  amount  of  a 
judgment  rendered  on  the  7th  June,  1862,  against  them, 
jointly  and  severally,  as  defendants  in  a  suit  wherein 
the  now  defendants  were  plaint ifls. 

This  declaration  was  contested  on  the  ground  that  the 
judgment  was  rendered  for  damages  in  an  action  of  slander, 
and  that  therefore  the  monies  were  insaisissables.  Answer, 
that  the  monies  were  saisissableSj  and  that  the  demand  of 
the  plaintiff  praying  for  the  nullity  of  the  seizure  was 
fraudulent. 

Smith,  Justice. — Held  that  the  monies  were  not  liable  to 
seizure,  although  it  was  not  without  some  difficulty  that  he 
had  arrived  at  such  a  conclusion.  If  the  monies  are  fn^ot- 
sissables  the  creditor  could  derive  no  advantage  from  the 
seizure  which  must  be  set  aside. 

Judgment  :  "  Déclare  que  la  somme  due  par  les  dits 
**  tiers-saisis  à  la  dite  défenderesse  est  insaisissable,  et  en 
"  conséquence  déboute  la  présente  saisie-arrêt  avec  dé- 
"  pens.'* 

Leblanc  and  Cassidt,  for  plaintiff. 

DouTBs  and  Daovst,  for  tiers-saisis. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 

CH0BB8,    Plaintif. 

No.  1482  ]  vs. 

(  Sktmour,  etal Defendants» 


H«Id:-lo  That  a  bailiff  doI  being  a 
party  to  the  eaiua,  will  not  be  pormitted 
to  make  a  motion  to  amend  his  return. 

2o.  That  where  an  inscription  dejaux 
was  filed  on  the  ground  that  the  bailiff's 
fetam  of  serviee  of  the  writ  certifled 
that  he  bad  serred  two  of  tho  defendants, 
copartners,  resident  at  Ottawa,  at  their 
office  or  general  place  of  business  at  the 
city  of  Montreal,  and  aete  was  granted 
to  the  plaintiff  of  his  admission,  "  that 
"sash  defendants  had  no  office  or  gene- 
**rsl  place  of  business  at  the  city  of 
"  Montreal,"  an  answer  of  the  plaintiff 
to  the  moyens  de  faux^  setting  up  that 
the  inscription  dtfaux  was  rendered  un- 
neeeesary  by  the  admission,  and  that  the 
retam  as  amended  showed  a  valid  senriee, 
will  be  dismissed  en  demurrer  ;  and  that 
the  validity  of  the  amended  return  could 
sot  be  inquired  into  on  such  answer. 


Jugé  :— lo.  Qu'il  ne  sera  pas  permis  à 
un  huissier  <iai  n'est  pas  pûtie  a  l'ae- 
tion,  de  fhiie  motion  pour  amender  son 
retour. 

2o.  Que  lorsqu'une  inscription  de  faux 
a  été  produite,  fondée  sur  ce  que  le  retour 
de  riiuissier  de  la  signification  du  writ 
ceTtifie  qu'il  avait  send  deux  des  défen- 
deura,  associés*  résidents  à  OtUwa,  à 
leur  bureau  on  lieu  principal  de  leurs  af- 
faires dans  la  oiité  de  Montréal,  et  acte 
arait  été  accordé  au  demandeur  de  son 
admission,  "que  tels  défendeurs  n'a- 
'*  raient  aucun  bureau  ou  lieu  principal 
"d'affairesdans  la  cité  de  Montréal,"  nna 
réponse  du  demandeur  aux  moyens  de 
faux,  afléffuant  que  l'inscription  de  faux 
était  inutile  en  conséquence  de  l'admis- 
sion, et  que  le  retour  tel  qu'amendé  con- 
statait un  service  suffisant,  sera  renvoyée 
sur  défeoae  en  droit;  et  que  l'on  ne  pou- 
vait l'enquérir  de  ta  validité  du  retour 
amendé  sur  telle  réponse. 


Judgment  rendeied  the  27th  Sept.,  1862. 

This  was  an  action  brought  against  Fuller  &  Jones,  co- 
partners, residing  at  the  city  of  Ottawa,  as  makers,  and 
one  Seymour,  a  resident  of  Montreal,  as  indorser  of  a  pro- 
missoiy  note  payable  at  Ottawa.  By  his  return,  the  bailiff 
certified  having  served  the  defendants.  Fuller  &  Jones,  with 
the  writ  and  declaration,  ^^  at  their  office  or  general  place  of 
business  at  Montreal."  These  defendants  filed  an  excep- 
tion à  la  formCj  on  the  ground  of  there  being  no  legal  ser- 
vice. 

On  the  first  day  of  term  following  the  service,  17  May, 
1862,  a  motion  was  made  for  leave  to  inscribe  en  faux 
against  the  return,  and  on  the  same  day  the  bailiff*  moved 
to  be  allowed  to  amend  his  return  by  striking  out  the  words 
'*  the  St.  Lawrence  Hall  Hotel." 
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On  the  30Ch  May,  the  Court  (Badolbt,  J«)  granted  leave 
to  inscribe  6» /attrt;,  and  rejected  the  bailiff's  application 
to  amend,  on  the  ground  that  not  being  a  party  to  the  re- 
cord, be  could  not  make  a  motion  in  the  cause. 

On  the  26th  May,  the  plaintiff  prayed  acte  of  his  admis- 
sion, that  Euller  &  Jones  ^'  had  no  ofHce  or  general  place 
of  business  at  the  city  of  Montreal,''  and  on  the  same  day 
the  moyens  de  faux  were  filed.  By  his  answer  to  these 
moyens^  the  plaintiff  alleged,  that,  by  the  admission,  an  ins- 
cription fite /aux*  was  rendered  unnecessary,  and  that  the 
service  as  made,  was  good,  notwithstanding  the  admission. 
To  this  answer  a  demurrer  was  filed,  on  the  ground  that  it 
was  competent  to  the  parties  to  inscribe  en  faux  notwith- 
standing the  admission,  and  that  the  validity  of  the  return 
as  amended  could  not  come  up  on  the  answers  to  the 
moyens  de  faux. 

On  the  27th  September,  1862,  on  petition  by  the  bailiff, 
be  was  allowed  to  amend  his  return  on  payment  of  the 
costs  incurred  on  the  inscription  de  faux. 

The  Court  (Smith,  Justice,)  maintained  the  demurrer  on 
the  grounds  above  given. 

Cross  and  Bancroft,  for  plaintiff. 

McCoRD,  for  Puller  &  Jones. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Berthelot,  Justice. 

(Henderson Plaintiff. 

No.  1548  ]  vs. 

(  Caverhill,  etal Defendants. 


H«ld  :->That  a  cmuignee  aod  owner 
of  puin  Û  li&bl«  in  damages  to  the  ear- 
litrafor  aoy  omuoal  and  unneceiBary 
dtlay  in  reoeiTing  the  cargo  from  their 
▼••Ml,  at  the  plaee  of  delivery  mention- 
«d  in  the  Bill  of  Lading  ;  notwithsUnd- 
ing  «Qch  delà  J  was  oocationed  by  the 
earrien  employed  by  the  defendants  to 
raceire  it  and  convey  it  forward  on  their 
aeeonnt. 


Jogé:— Qae  le  contignataire  et  pro- 
priétaire de  grain  ect  responsable  en 
dommages  envers  les  propriéuires  da 
vaisseau  pour  anonn  délai  extraordinaire 
en  reoerant  la  oargaison  dn  vaisseau,  & 
l'endroit  mentionné  dans  le  oonnaifse- 
ment  ponr  sa  livraison  ;  nonobstant  que 
Ul  délai  soit  oeeasionné  par  les  person- 
nes employées  par  les  défendenrs  poor 
recevoir  et  tiaasporter  telle  cargaison 
poor  eux. 


Judgment  rendered  the  80  September,  1862. 

Berthelot,  Justice  : — This  action  is  brought  by  the 
owners  ot  a  vessel  against  the  owners  and  consignees  of  a 
qnantity  of  grain,  for  damages  occasioned  by  delay  in  re- 
ceiving the  cargo  in  the  harbour  of  Kingston.  The  plain- 
tiff's vessel  brought  the  cargo  from  Chicago  under  a  bill  of 
lading,  and  on  its  arrival  at  Kingston,  the  defendants  em- 
ployed a  forwarding  house  to  receive  it  from  the  plaintiff's 
vessel  at  Kingston,  and  carry  it  to  Montreal. 

The  pretension  is  that  these  second  carriers  were  ready 
to  receive  it  on  its  arrival,  and  that  the  delay  was  occa^ 
sioned  by  the  captain  of  the  plaintiff's  vessel,  who  it  is 
said  would  only  discharge  through  an  elevator,  but  this 
is  not  made  out.  After  attentively  considering  the  evi- 
dence, I  hold  that  the  delay  exceeded  that  which  was  usual 
or  necessary  in  such  cases,  and  I  therefore  give  judgment 
for  $180,  being  the  damages  proved  to  accrue  from  a  de- 
tention of  four  days. 

Judgment  accordingly. 

RoBBRTsoir,  A.  &  W.  for  plaintiff. 

Abbott  &  Dorkan,  for  defendants. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 

C  Adams • • .  •   Plaintiff. 

No.  2161  ]  vs. 

(  Fleming,  6/ vir Defendants. 


Held  :~That  when  a  vriU  séparée  do 
bienBj  and  alleged  to  have  been  carrying 
on  bufliness  under  the  naroeof  "A  &  Co ," 
Ss  Bued,  and  her  hiuband  put  into  tho 
oanse  for  the  pnrpoM  of  authorisation 
only,  an  allegation  in  the  declaration 
that  **  the  defendants  under  the  name  of 
"A  à  Co.,  made  tfuir  oertain  pmmis- 
't  Bory  note''  is  suiVicient,  and  a  defense  en 
droit  on  the  ground  that  no  éUki  R;i;ainst 
the  wife  wa«  set  up  in  the  declaration 
will  be  dismissed. 


Jugé  :— Que  lorsqu'une  femme  séparée 
de  biens  est  poursuivie  oomme  faisant 
commerce  sous  le  nom  de  "A.  à  Co ,"  son 
mari  étant  mis  en  cause  seulement  afin 
de  l'autoriser,  un  allégué  dans  la  dCcla> 
ration  que  *'*  les  défendeurs  sous  le  nom 
**  de  A.  A  Cie.,  firent  leur  certain  biU 
"  let  proroissoiro,"  est  sufiaant,  et  une 
défense  au  fonds  en  droit  fondée  sur  ce 
qu'aucune  dette  contre  la  femme  n'a  été 
alléguée  dans  la  déclaration  sera  ren- 
voyée. 


Judgment  rendered  the  31st  October,  1862. 

In  this  action  the  defendants  were  described  as  "  Mary 
"  W.  Fleming,  wife  of  James  F.  Arthur,  of  the  city  and 
"  District  of  Montreal,  trader,  duly  separated  as  to  property 
"  from  her  said  husband  by  contract  of  marriage,  and  by 
"  him  duly  authorized,  and  the  said  James  F.  Arthur  for 
"  all  the  purposes  of  such  authorization,  marchande  publique^ 
"  doing  business  as  such  in  the  said  city  of  Montreal,  under 
^'  the  name  and  firm  of  Arthur  &  Co.''  The  declaration 
set  up  that  on  a  certain  day,  ''  (he  defendants,  Arthur  &  Co., 
"  made  their  certain  promissory  note,  etc."  A  défense  au 
fonds  en  droit  was  filed  by  the  wife  on  the  ground  that  no 
debt  against  her  was  set  up,  and  no  allegation  made  that 
the  note  sued  upon  was  her  note. 

Smith,.  Justice  : — The  husband  is  in  the  action  only  for 
the  purpose  of  authorizing  his  wife.  She  is  the  real  and 
sole  defendant.  There  is  an  s  too  much  in  the  declaration, 
but  there  is  enough  alleged  to  shew  that  the  wife  who  was 
doing  business  under  the  style  of  "  Arthur  and  Co.,"  made 
it,  and  the  demurrer  must  be  dismissed  with  costs. 

DuNLOP,  for  plaintiff. 
Bedwsli^  for  defendants. 
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SUPERIOR  COURT.— MONTREAL. 
Before  :— Monk,  Justice. 

Hbb   Majbstt's  Principal  Secre- 
tary  OF  State  for  the  War 
Department,  .•••••••••....••  Plaintiff. 

vs. 

.Edmonstone^  e/o/.  ••••••••••••••  Defendants. 


Held  r— That  an  action  by  Her  Ma- 
jntj^t  Prmoipal  SecreUry  of  Stote  for 
the  War  Department,  to  reeorer  back  a 
Rm  of  money  alleged  to  hare  been  paid 
in  «XMM,  and  nnder  protoet,  for  the  oar- 
riage  of  military  baggage  to  the  owneri 
of  a  steamer,  wliich  baggage  it  was  al- 
leged was  to  be  carried  for  reasonable 
biie  and  reward,  is  susceptible  of  a  trial 
by  jury. 


Jugé  :~Qu'nne  notion  par  le  Prinoipa 
Seorétaire  d'étot  de  Sa  Mi^sté  pour  \» 
départoment  de  la  guerre,  en  repetition 
d'une  somme  d'argent  alléguée  avoir  été 
payée  sons  proté^  pour  le  transport  de 
bagage  militaire  aux  propriétaires  d'un 
▼apeur,  lequel  bagage  il  était  allégué  de- 
rait-dtre  transporté  pour  une  somme  rai» 
sonnable,  est  susceptible  d'an  procès  par 
jurés. 


Judgment  rendered  the  20th  November,  186?. 

The  declaration  in  this  cause  alleged,  that  the  defendants 
**were  owners,  either  in  whole  or  in  part,  with  certain  other 
^'  unincorporated  parties,  unknown  to  the  plaintiff,  under 
"  the  name  of  the  Ocean  Steamship  Company,'*  of  the 
«teamer  St.  Andrew,  and  that  about  the  month  of  March 
last,  they  transported  and  carried  on  board  the  said  steamer, 
on  behalf  of  Her  Majesty,  a  quantity  of  military  baggage 
from  Halifax  and  St.  John's  to  Portland,  and  from  thence 
canned  the  same  to  be  carried  to  Montreal,  aloresaid,  for 
such  freight  and  reward,  ^^  as  they  the  said  plaintiffs  might 
^Mherefor  be  reasonably  entitled  to  demand."  That  on 
the  arrival  of  the  baggage  at  Montreal,  they  demanded  as 
the  ^'  balance  due  for  such  reasonable  freight  and  carriage 
"the  sum  of  $11083.89  (de2279  10  0  sterling)»»  which 
was  in  excess,  by  £1157  11  6  sterling,  ($5638.64)  of 
what  they  were  reasonably  entitled  to  demand,  which  was 
paid  under  protest,  the  defendants  having  refused  to  deliver 
up  the  baggage  without  prepayment.  This  excess  the 
plaintiff  sought  to  recover  back,  declaring  by  the  conclu- 
sions of  the  declaration  his  option  for  a  trial  by  jury. 
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The  defendants  moved  that  the  conclusions  for  a  jury  trial 
be  struck  out  and  held  for  naught,  "  inasmuch  as  the  action 
"of  the  said  plaintiff  is  not  grounded  upon  a  debt,  promise, 
"  contract  or  agreement,  of  a  mercantile  nature  only,  and 
"  is  therefore  not  susceptible  of  a  trial  by  jury." 

Judgment  :  "  Considering  that  the  present  action  has 
"  been  instituted  for  the  recovery  from  the  defendants  of 
"  the  sum  of  $5633  64,  alleged  to  have  been  paid  by  plain- 
^' tiff  to  the  defendants  under  protest,  upon  a  contract  to 
"  transport,  carry  and  convey  certain  property  and  effects 
^^  as  stated  in  the  plaintiff's  declaration." 

Seeing  that  the  sum  so  claimed  is  declared  to  have  been 
paid  in  excess  of  what  the  defendants  were  reasonably 
entitled  to  demand  aad  receive  for  the  carriage,  conveyance 
and  transportation  of  the  property  and  effects  mentioned  in 
the  plaintiff's  declaration  : 

Considering  that  the  contract  and  agreement  for  the  car- 
riage and  tiansportation  of  the  aforesaid  property  and 
effects  was  a  commercial  contract  and  agreement,  or  a 
contract  and  agreement  of  a  mercantile  nature  : 

Considering  that  an  action  to  recover  (répéter)  a  sum  of 
money  alleged  to  have  been  paid  under  protest,  and  in 
excess  upon  the  contract  set  forth  in  the  plaintiff's  declara- 
tion, is,  by  law,  a  suit  or  action  oi  a  mercantile  nature  only, 
and  cannot  be  maintained  without  proof  of  the  contract 
and  ot  the  value  of  the  services,  work  and  labor  done  and 
performed  under  such  contract. 

Seeing  therefore  that  the  present  action  is  one  suscepti* 
ble  of  a  trial  by  jury,  the  Court  doth  adjudge  that  the  de- 
fendants take  nothing  by  their  motion,  with  costs  to  the 
plaintiff.  (1) 

Bbthunb  and  Dunkin,  for  plaintiff. 

Rose  and  Ritchie,  for  defendants. 

(1)  On  the  3d  Dm.,  1862.  a  motion  made  by  the  defendants  to  be  allowed  to  ap- 
peal from  the  jadnient  of  the  S.  0.  waa  njeoted  on  tha  gnmnd  that  the  caae  waa 
susceptible  of  a  trial  by  jory. 
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BEFORE   THE    LORDS   OF   THE  JUDICIAL   COM- 
MITTEE OF  THE  PRIVY  COUNCIL- 

Present  : — Lord    Chslmsford,    Lord    Kinosdown,    Sir 
John  T.  Colsridos. 


BsAcoif  Lifr  and  Firs  Assurance  Company.  Appellants. 

and 
6iBB,e/a/,  Respondents. 


Held:— That  ia  oaMS  of  marine  in- 
nnsoe,  a  wilful  deriakion,  althoagh 
the  loei  ia  not  oocaeioned  bj  nor  attri- 
betableto  it,  ezonorates  tlie  nndenrriten 
fron  liabiUty. 


Jog^  >— Quo  dens  lee  oae  d'eeevranoe 
niaritime,aoe  déviation  préméditée,  quoi- 
qae  la  perte  ne  eoit  fiae  ooeaelonnee  ni 
attribaable  à  ieelle.  libère  lee  asearenn 
de  tonte  responeabilité. 


Jndgement  delivered  the  Srd  December,  1862. 

This  is  an  action  upon  a  renewable  time  policy  of  insn- 
rance  again8t[fire,  made  by  the  appellants,  the  Beacon  Life 
and  Fire  Insurance  Company,  of  Lower  Canada,  wpon  the 
respondent's  steam- vessel  ^^  Tinto,  "  described  inihe  policy 
as  ''  lying  at  Sorel,  to  ply  between  Qaebec  and  the  Upper 
Lakes  ;''  and  the  only  question  which  arises  in  the  case  is 
whether  part  of  ope  of  the  conditions  indorsed  upon  the 
policy  enters  into  fhe  contract  between  the  parties. 

Now  the  whole  diiSculty  in  this  case — if  really  there  is 
any  difficulty — has  arisen  from  the  Company  taking  a  form 
of  policy  for  insurance  upon  houses  and  buildings,  and 
not  striking  out  those  conditions  indorsed  on  the  policy 
which  were  inapplicable  to  the  subject  matter  insured  ; 
but  leaving  the  question  of  the  application  of  the  conditions 
to  the  proviso  in  the  body  of  the  policy  to  this  effect  "  that 
this  policy  and  the  insurance  hereby  made  shall  be  subject 
to  the  several  conditions  and  regulations  herein  and  hereon 
eipressed,  so  far  as  the  same  are  or  shall  be  applicable.  '' 

During  the  continuance  of  the  policy  the  steamer  was 
entirely  destroyed  by  fire,  and  the  present  action  was 
brought  against  the  -Company  to  recover  the  amount  of  the 
insurance.    The  declaration,  it  has  been  observed,  nega- 
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lives  the  are  having  been  brought  within  any  of  the  excep- 
tions which  are  contained  in  part  of  the  seventh  condition, 
thereby  admitting  that  part,  at  least,  of  the  condition  enters 
into  the  insurance.  The  Company  pleaded,  amongst  other 
pleas,  the  policy  of  insurance  in  the  declaration  mentioned 
was  made  by  the  defendants  under  and  subject  to  certain 
conditions  and  regulations  therein  and  thereon  expressed  ; 
and,  among  other  things,  that  if  more  than  20  lbs.  weight 
of  gunpowder  should  be  on  the  premises  at  the  time  when 
any  loss  happened,  such  loss  would  not  be  made  good. 
And  the  plea  averred  that  at  the  time  the  "  Tinto"  was 
destroyed  by  fire  there  was  on  board  the  vessel  a  larger 
quantity  of  gunpowder  than  20  lbs.  weight. 

The  parties  being  at  issue  by  the  provisions  of  a  provin- 
cial statute,  the  questions  to  be  submitted  to  the  jury  were 
determined  by  the  Court,  and  one  of  those  questions — the 
only  one  necessary  to  be  considered — is  the  third,  viz.,  at 
the  time  the  said  steamer  "  Tinto  "  was  so  consumed  by 
fire  was  there  àhy  quantity  of  gunpowder  on  board  the  said 
steamer  ;  and,  if  so,  what  weight  or  quaûtity  ? 

Upon  the  trial  that  question,  with  the  others,  was  sub- 
mitted to  the  jury,  and  they  returned  for  answer  :  "  Yes, 
we  find  that  a  package  containing  about  100  lbs.  of  powder 
was  on  board  as  freight,  and  which  the  owners  of  the  said 
steamer  were  not  precluded  by  their  policy  from  carrying.'' 

It  is  quite  clear — it  is  admitted,  indeed,  by  all  the 
Judges,  and  there  can  be  no  question  about  it — that  the 
latter  words  of  this  finding,  ^'  and  Which  the  owners  of  the 
steamer  were  not  precluded  by  their  policy  from  carrying," 
were  beyond  the  province  of  the  jury.  It  was  taking  upon 
them  to  decide  upon  the  construction  of  the  contract.  I 
suppose  that  the  course  in  the  provifacé  in  these  cases, 
where  the  jury  are  required  by  the  provincial  statute  to 
find  a  special  verdict — that  is,  not  a  special  verdict  as  the 
term  is  understood  in  this  country,  but  to  answer  distinctly 
to  the  different  questiras  which  are  settled  by  the  Court  to 
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be  proper  to  be  sabmitted  to  them — is,  that  an  application 
is  afterwards  made  to  the  Ccurt  to  apply  the  verdict.  Ac- 
cordingly, such  an  application  was  made  by  the  defendants 
in  the  action  ;  and,  in  addition,  there  was  a  motion  to  strike 
ont  the  words  to  which  I  have  referred  in  the  finding  of  the 
jury.  There  was,  perhaps,  no  necessity  for  this  motion, 
as  the  latter  part  of  the  finding  of  the  jury  might  have  been 
treated  as  mere  surplusage  ;  but  the  Superior  Court  took 
it  into  consideration,  and  decided  that  the  words  ought  to 
be  struck  out  from  the  answer  of  the  jury  ;  and  then  gave 
judgment  for  the  defendants. 

From  this  judgment  there  was  an  appeal  to  the  Court  of 
Queen's  Bench,  and  after  argument  the  Court  was  divided, 
three  judges  being  in  favour  of  the  respondents,  and  two 
in  favour  of  the  appellants.  The  judgment  of  the  Superior 
Court  being  also  in  favour  of  the  appellants,  there  has- 
been  an  equality  of  opinion  amongst  the  judges  who  have 
had  to  decide  the  question  in  the  Courts  of  the  province^ 

Two  of  the  Judges,  the  Chief  Justice  and  Judge  Mon- 
delet,  who  were  in  favour  of  the  lespondents,  were  of 
opinion  that  the  word  ^^  premises  '^  was  applicable  in  the 
seventh  condition  to  the  case  of  a  steamer,  but  their  deci- 
sion proceeded  on  the  ground  that  a  policy  of  insurance 
was  a  control  aléatoire^  which  must  be  carried  out  in  good 
faith,  and  that  the  Company  could  not  be  relieved  from 
their  responsibility  to  answer  for  the  loss  without  proof  of 
deception  and  fraud,  and  a  further  proof  that  the  fire  had 
extended  by  reason  of  more  than  the  limited  quantity  of 
gunpowder  being  on  board.  There  was  not  the  slightest 
ground  for  suggesting  any  deception  or  fraud  on  the  part 
of  the  Company,  and  as  to  its  being  necessary  to  give  proof 
that  the  fire  had  extended  by  reason  of  a  breach  of  the  con* 
dition,  this  seems  to  introduce  into  the  contract  an  entirely 
new  term.  It  is  important  to  observe  that  in  this  very 
seventh  condition  there  are  instances  in  which  the  Com- 
pany have  expressly  stipulated  that  they  shall  not  be  liable 
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for  any  loss  or  damage  which  has  been  occasioned  by  or 
through  certain  circumstances,  as  explosion  in  one  case, 
and  the  use  of  camphine  in  another,  thereby  distinguishing 
in  terms  between  those  cases  where  the  loss  must  be 
brought  home  to  the  specified  cause,  or  to  the  use  of  the 
prohibited  article,  and  the  case  in  question  of  their  not 
being  answerable  where  there  are  more  than  20  lbs.  weight 
of  gunpowder  on  board,  whether  it  has  occasioned  (he  loss 
or  not. 

Mr.  Justice  Badgley  in  part  of  his  judgment  seems  to 
think  that  the  condition  is  not  applicable  at  all  to  the  case 
of  a  steamer  ;  but  at  the  close  of  it  he  takes  a  difierent 
view,  and  says  the  contract  may  be  fairly  read  as  follows  : 
"We  will  insure  your  freight  steamer;  we  know  that 
gunpowder  is  an  article  of  freight  and  transportation  in 
«teamers  ;  but  if  you  keep  on  board  for  use  more  than 
to  lbs.,  and  the  vessel  take  fire,  we  shall  not  be  responsible 
for  the  loss.  "  Here,  again,  the  contract  is  construed 
against  the  Company  by  the  introduction  of  words  which 
entirely  change  its  meaning  and  effect,  and  an  absolute 
prohibition  against  having  more  than  a  certain  quantity  of 
gunpowder  on  board  is  rendered  inapplicable  by  inserting 
the  words  ^'  for  use  ''  into  the  condition. 

In  the  argument  before  their  Lordships  it  has  been 
•contended  on  the  part  of  the  respondents  that  from  the  use 
of  the  word  '*  premises"  the  parties  could  not  have  in- 
tended that  the  part  of  the  seventh  condition  in  question 
should  apply  to  the  steamer  insured  ;  and  that  there  were 
extrinsic  circumstances  to  sbow  (hat  it  x^ouldnot  have  been 
in  the  contemplation  of  the  parties  tliat  the  word  "  premises" 
should  be  so  understood.  In  order  to  construe  a  term  in  a 
written  instrument  where  it  is  used  in  a  peculiar  sense 
differing  from  its  ordinary  meaning,  evidence  is  admissible 
to  prove  the  peculiar  sense  in  which  the  parties  understood 
the  word,  but  it  is  not  admissible  to  contradict  or  vary 
what  is  plain. 
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Now  the  word  "premises,**  although  in  popular  lan- 
guage it  is  applied  to  buildings,  in  legal  language  means 
'*the  subject  or  thing  previously  expressed,"  and  the 
question  here  is,  in  what  sense  this  word  is  used,  which 
must  be  gathered  from  the  contract  itself,  and  not  from 
any  external  evidence.  As  Lord  Denman  says  in  a  case 
of  Rickman  vs.  Carstairs,  in  5  Barnwall  and  Adolphus, 
663  : — "  The  question,  in  this  and  uther  cases  of  construc- 
tion of  written  instruments,  is  not  what  was  the  intention 
of  the  parties,  but  what  is  the  meaning  of  the  woids  they 
have  used/'  Supposing,  however,  that  evidence  was 
admissible  in  this  case  for  the  purpose  of  proving  that  by 
the  use  of  the  word  "  premises,''  the  parties  did  not  intend 
to  include  the  steamer,  the  subject  matter  of  the  insurance, 
what  is  relied  upon  appears  to  be  entirely  insufficient  to 
render  the  condition  inapplicable.  It  is  said  that  this 
insurance  was  upon  a  trading  steamer  ;  that  it  was  the 
usage  of  steamers  of  this  description  to  carry  gunpowder 
on  freight  ;  that  this  was  known  to  the  Company,  and, 
therefore,  it  must  be  taken  that  they  did  not  mean  to  in- 
clude this  portion  of  the  seventh  condition  in  the  insurance. 

But  assume  that  it  was  notorious  to  the  Company  that  it 
was  the^  usage  of  a  steamer  of  this  description  to  carry 
gunpowder  upon  freight,  why  should  they  not,  for  that 
very  reason,  desire  to  limit  their  risk  by  preventing  more 
than  20  lbs.  of  such  a  hazardous  article  being  carried  at 
any  one  time  ?  If  the  condition  is  not  to  be  considered 
part  of  the  contract,  this  strange  consequence  will  follow  : 
that  it  being  clear  to  the  parties  insured  that  the  Company 
desired  to  guard  themselves  in  the  case  of  houses  and 
buildings  from  the  hazard  of  there  being  upon  the  premises 
at  any  one  time  more  than  a  limited  quantity  of  gun- 
powder, and  having  excluded  gunpowder  altogether  from 
those  hazardous  risks  for  which  an  additional  premium  is 
to  be  paid,  the  conditions  stating  that  gunpowder  under 
no  circumstances  is  to  be  insured,  this  steamer  might, 
during  the  whole  continuance  of  the  policy,  carry  back- 
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wards  and  forwards  cargoes  of  gunpowder,  the  Company 
receiving  no  preniinm  for  the  additional  risk  incurred  ; 
and  in  ease  of  the  vessel  taking  fire  and  being  burnt, 
though  not  originally  by  an  explosion,  but  of  course  the 
gunpowder  contributing  materially  to  extend  the  fire«  the 
Company  would  be  answerable  for  the  loss. 

The  question  then  is,  whether,  assutning  under  these 
circuipstances  that  it  was  more  probable  that  the  prohibi- 
tion with  regard  to  the  amount  of  gunpowder  should  be 
included  in  the  contract  between  the  parties  than  not, 
whether  the  w^ord  "  premises  *'  must  not  receive  a  reason- 
able eonstruction,  which  would  make  it  apply  to  this  par- 
ticular contract.  ' 

Now  it  is  quite  clear  that  the  popular  sense  of  the  word 
is  excluded,  because  there  are  no  buildings  to  be  insured. 
Then  it  only  remains  to  give  it  that  meaning  which  the 
reasonable  construction  of  the  contract  requires. 

Judge  Mondelct  says,  that  ^^  the  form  of  the  policy  is 
one  which  should  not  have  been  made  use  of  relative  to  a 
steamer.  But  inasmuch  as  this  policy,  though  improper, 
has  been  accepted  by  the  insuied,  and  they  must  be  taken 
to  have  read  it,  since  they  have  signed  it,  it  is  right  and 
just  that  the  word  *  premises  '  should  be  interpreted  against 
them,  and  adjudged  to  refer  between  the  parties  to  the 
steamer,  which  was  the  object,  the  sole  object,  insured." 
If,  then,  this  condition  is  applicable  to  the  subject  insured, 
the  only  question  which  arises  upon  it  is,  whether  the  facts 
bring  the  case  within  the  condition  upon  which  the  finding 
of  the  jury,  that  there  were  at  the  time  of  the  fire  more 
than  M  lbs.  weight  of  gunpowder  on  board,  is  conclusive. 

Under  these  circumstances  it  is  quite  immaterial  whether 
the  fire  was  or  was  not  occasioned  by  more  than  the 
specified  quantity  of  gunpowder  being  on  board.  The 
parties  have  agreed  to  this  as  a  condition  in  the  policy, 
and  the  cases  which  have  been  adverted  to,  of  the  effect 
of  deviations  upon  marine  insurances,  ate  good  illustra- 
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tions  of  the'way  in  which  parties  are  bound  by  contracts 
of  this  description.  It  is  famiiiar  law  that  a  wilfal  devia- 
tion, although  the  loss  is  not  occasioned  by  nor  attributable 
to  it,  exonerates  the  underwriters  from  liability.  ^  So, 
again,  take  a  life  policy.  We  know  that  in  England  these 
policies  invariably  contain  a  .stipulation  that  the  assured  is 
not  to  go  beyond  the  limits  of  Europe.  Now  if  the  party 
insured  goes,  even  for  an  instant,  out  of  Europe,  though 
without  the  least  injury  to  his  health,  this  condition  of  the 
policy  attaches,  and  the  policy  becomes  void. 

This  being  so,  all  that  remains  for  their  Lordships  to 
say  on  the  present  occasion  is,  that  it  being  admitted  that 
this  condition  is  applicable  to  the  case  of  the  steamer^  the 
subject  insured,  and  it  having  been  found  that  the  condi- 
tion has  been  broken,  the  Judgment  of  the  Superior  Court 
was  a  correct  Judgment,  and  the  Judgment  of  the  Court 
of  Queen's  Bench,  reversing  that  Judgment,  cannot  be 
supported.  They  will,  therefore,  recommend  to  Her 
Majesty  that  the  Judgment  of  the  Court  of  Queen's  Bench 
be  reversed,  and  the  Judgment  of  the  Superior  Court  be 
affirmed  ;  and  that  the  respondents  should  pay.  the  costs 
in  the  Queen's  Bench,  and  also  the  costs  of  this  Appeal. 
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^^^^E^^aÏm?^'^^'  i    I^ÏSTRICT  DE#IONTRÉAL- 


Présents  : 


Lamothe, 


Atlwin,    Duyal,   Mbksdith,  Mondklbt  et 
Bbrthblot,  Juges. 


et 


Appelant. 


Garckau, • ^.,... .  Intimé, 


Jugé  :»lo.  Que  dans  1»  Cour  de  Cir- 
cuit, rien  n'exige  qn'nne  oppofiUon  afin 
d' annoter  loit  enregiatrée  au  greffe 
avant  que  d'être  fignmée  à  l*hninler. 

2o.  Qae  la  26e  règle  de  pratione  de 
la  Cour  de  Cirosit  ■'eat  pasàpeiBede 
nullité,  quant  aux  ohiffrta  employés  dans 
un  rapport  de  lignifloatlon. 

3o.  Qu'&  défaut  d'heure  fixée  pour  le 
rapport  d'une  opposition,  elle  doit  être 
aooueillie  si  elle  est  produite  au  greffe  au 
jour  fixé,  pendant  les  Heures  du  Bu- 
reau. 


Held  :— lo.  That  in  the  Cireuit  Court* 
it  is  not  required  that  an  opposition  afn 
tParmuUr  be  registered  in  the  clerk's  offloe 
before  it  is  placed  in  the  banda  of  the 
bailiff. 

2o.  That  the  26th  rule  of  practice  oT.the 
Circuit  Court  is  not  <l  peine  de  nuttitif 
with  respeet  to  figures  used  in  a  retnn  of 
senrioe. 

3o.  That  in  default  of  an  hour  being 
fixed  for  the  return  of  an  opposition,  snc£ 
opposition  must  be  reeei^  if  it  be 
filed  at  the  oflloe,  during  the  hours  of 


Jugement  rendu  le  1er  décembre,  1862. 

L'appelant  ayant  produit  une  opposition  afin  de  distraire 
à  la  saisie  de  certains  effets  par  Pintimé  sur  le  nommé  Pé- 
loquin,  Pintimé  fit  motion  en  Cour  Inférieure,  la  Cour  de 
Circuit  pour  le  District  de  Richelieu,  que  cette  opposition 
fut  renvoyée  pour,  entr'autres,  les  raisons  suivantes  ; 

^'  lo.  Parce  que  la  dite  opposition  n'a  jamais  été  dû- 
^*  ment  enregistrée  au  greffe  ni  dans  les  registres  de  cette 
^^  Cour,  et  qu'il  n'existe  sur  la  dite  opposition,  tant  sur 
^^  Poriginal  que  sur  la  prétendue  copie  d'icelle  annexée 
^'  au  rapport  de  Thuissier  saisissant,  Charles  Turcot,  au- 
*^  cun  certificat  contenant  tel  enregistrement,  et  que  dans 
^^  le  cas  même  où  tel  certificat  existerait  sur  l'original  de 
^^  la  dite  opposition,  il  n'existe  pas  sur  ia  dite  copie 
'^  d'icelle  ;  que  jamais  copie  du  dit  certificat  n'a  été  signi- 
"  fiée  au  dit  huissier  saisissant,  et  qu'il  y  aurait  variance 
^^  essentielle  entre  la  dite  copie  et  le  dit  original. 

^^2o.  Parce  que  la  dite  opposition  n*a  été  rapportée  et 
^^  produite  au  greffe  de  cette  Cour,  qu'entre  les  trois  et  quatre 
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"  heures  de  l'après-midi  du  jour  fixé  pour  son  rapport, 
"savoir,  du  premier  jour  du  mois  de  mai  courant,  et  que, 
"  par  conséquent,  elle  n'a  pas  été  rapportée  ni  produite  dans 
"  le  temps  prescrit  par  la  loi  et  les  règles  de  pratique. 

"  So.  Parce  qu'aucun  retour  ou  rapport  d'huissier  en 
"forme  authentique  ne  constate  la  signification  qui  aurait 
"  dû  être  faite,  à  une  date  certaine  et  précise,  de  la  dite 
"opposition  au  dit  huissier  saisissant." 

Jugement  fut  rendu  comme  suit  par  son  Honneur  Mr. 
le  Juge  Bruneau. 

"  La  Cour,  &c. — Après  avoir  mûrement  délibéré  sur  la 
^'  motion  du  demandeur,  tendant  à  faire  rejeter  l'opposi- 
"tion  filée  en  cette  cause  par  l'opposant,  pour  les  raisons, 
'^  motifs  et  considérations  y  allégués,  accorde  la  dite  mo- 
"tion  ;  et  déclare  la  dite  opposition  informe,  irrégulière, 
"  illégale,  nulle  et  de  nul  eflet,  et  ordonne  qu'elle  soit 
"considérée  comme  non-avenue  et  mise  de  côté." 

Meredith,  Justice. — ^The  opposition  of  the  appellant  was 
dismissed  on  a  motion,  in  support  of  which  three  grounds 
were  assigned.  (1) 

As  to  the  1st  ground,  it  appears  that  the  original  of  the 
opposition  was  registered  ;  but  that  the  copy  served  on 
the  bailiff,  bearer  of  the  execution,  did  not  show  that  the 
original  had  been  registered,  and  as  to  this  point  I  can  only 
say  that  I  know  of  no  law,  or  rule  of  practice,  which  ren- 
dered it  necessary  that  the  copy  should  show  that  the  ori- 
ginal had  been  registered  ;  indeed  I  am  not  aware  that  the 
plaintifi*,  under  our  system,  was  bound  to  cause  the  oppo* 
sition  to  be  registered  before  the  date  of  the  return. 

The  2d  objection  as  to  the  hour  at  which  the  opposition 
was  returned  cannot  be  maintained. 

The  judge  ordered  the  opposition  to  be  returned  on  the 

(1)  Ykto  Sup». 
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Ist  of  May.  It  was  returned  during  office  hours  on  that  day, 
and  that  sufficed. 

The  wording  of  the  Sd  objection  is  somewhat  ambi- 
guous ;  but  from  what  was  said  at  the  argument,  I  believe 
the  objection  to  be,  that  that  part  of  the  certificate  establish- 
ing the  service  of  the  opposition,  is  in  figures. 

The  rule  of  practice  relied  on,  (1)  requires  "  the  manner, 
place  and  time  of  service"  to  be  in  letters.  The  certifi- 
cate of  service  in  this  respect  is  regular.  The  time  and 
place  of  the  service  are  discribed  in  letters,  and  the  figures, 
"  1862,"  added  to  the  letters,  although  unnecessary,  are 
not  injurious. 

It  is  true  that  the  date  of  the  return  is  in  figures,  but  the 
rule  of  practice  does  not  require  the  date  to  be  in  letters. 

Upon  the  whole  although  I  am  very  averse  to  the  dis- 
turbing of  judgments  on  points  of  practice,  it  nevertheless 
seems  to  me  that  the  appellant  whose  opposition  was  dis- 
missed, is  entitled  to  relief. 

Berthblot,  Juge. — L'appelant  s'est  porté  opposant  par 
opposition  afin  de  distraire  à  la  saisie  et  vente  de  certains 
effets  mobiliers  saisis  sur  Joseph  Péloquin,  à  la  poursuite 
de  l'intimé,  demandeur,  contre  ce  dernier,  sur  jugement 
rendu  par  la  Cour  de  Circuit  du  district  de  Richelieu,  dans 
une  cause  appelable. 

L'opposition  datée  du  24  avril,  1862,  fut  accordée  le 
même  jour  par  l*Hon.  Juge  Bruneau,  avec  ordre  de  la  rap- 
porter devant  la  Cour,  jeudi  le  premier  de  mai  alors  pro- 
chain. 

Le  certificat  du  greffier  fait  voir  qu'elle  a  été  enregistrée 
le  même  jour,  et  qu^elle  a  été  rapportée  le  1er  mai. 

Le  8  mai,  l'intimé  fit  motion  pour  faire  rejeter  cette  op- 
position pour  les  trois  raisons  suivantes  : 

(1)  26tii  R11I0  oTpraotloe,  OiraoU  Court 
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(Voir  pins  haut  à  la  page  88.) 

L'intimé  a  prétendu  que  c'était  par  une  exception  à  la 
forme  que  Pappelant  aurait  dû  iaîre  valoir  ces  moyens. 
Mais  ce  n'est  pas  le  cas,  parce  que  ce  sont  des  moyens  qui 
n'attaquent  pas  la  forme  ou  le  libellé  de  l'opposition,  mais 
bien  seulement  les  procédures  extrinsèques  qu'il  fallait 
suivre  pour  la  mettre  régulièrement  devant  la  Cour. 

Quant  au  mérite  des  moyens  en  eux-mêmes,  je  ne  lés 
crois  pas  fondés. 

Le  premier  parce  qu'il  n'y  a  aucune  règle  de  pratique 
écrite  ou  par  usage  qui  exige  l'enregistrement  des  oppo- 
sitions de  cette  espèce  dans  les  causes  appelables. 

Il  y  avait  bien  autrefois  une  pareille  règle  de  pratique 
introduite  par  usage  et  non  écrite,  mais  elle  n'affectait 
qne  les  oppositions  dans  les  causes  du  Terme  Inférieur,  non 
appelables,  et  audessous  de  £11  2  2. 

C'était  une  règle  de  pratique  d'un  caractère  bursal,  pour 
assurer  le  paiement  des  émoluments  du  protonotaire  ou 
greffier. 

Le  second  moyen  me  parait  sans  aucun  fondement. 
Certainement  que  l'opposant  avait  toute  la  journée  du  1er 
mai  pour  rapporter  son  opposition.  Il  n'y  a  aucune  règle 
de  pratique  qui  Tobligeait  de  la  rapporter  à  10  heures  du 
matin,  plutôt  qu'à  S  heures  de  l'après-midi,  pourvu  que  <:e 
fat  entre  heures  d'office,  suivant  la  règle  de  pratique  no.  4. 

Et  d'ailleurs  le  fiat  du  Juge  ne  l'obligeait  à  rien  de  plus, 
sans  mention  d'aucune  heure  en  particulier, — tous  les  jours 
du  terme  de  la  Cour  de  Circuit,  et  tant  que  la  Cour  n'est 
pas  ajournée,  l'on  reçoit  des  retours — et  il  ne  parait  pas 
—par  le  certificat  du  greffier — que  l'opposition  ait  été  rap- 
portée au  greffe,  après  rajoumement  de  la  Cour  le  1er  mai. 

Quant  au  troisième  moyen,  il  me  parait  que  le  retour  de 
l'huissier  qui  a  signifié  copie  de  cette  opposition  à  l'huissier 
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saisissant,  Charles  Turcot,  est  suffisant.  La  règle  de  pra- 
tique No.  26,  (I)  n'exige  pas  que  la  date  du  retour  soit  en 
lettres.  Cela  étant,  il  s'ensuit  que  le  corps  du  retour 
est  bon,  puisqu'il  y  dit  qu'il  a  fait  la  signification  ^^  le  vingt- 
cinquième  jour  (Pavril  courant^  (1862)  entre  huit  et  neuf 
heures  de  Pavant  midi.'*^  Cette  expression,  courant^  est  suf- 
fisante avec  la  date  du  retour  en  chiftres,  puisque  celle-ci 
suffit  pour  lui  donner  toute  la  qualification  nécessaire  d'a- 
près le  sens  et  la  signification  que  l'on  attache  au  mot 
courant^  dans  le  langage  grammatical  et  ordinaire 

Quant  à  la  règle  No.  26.  Elle  n'est  pas  à  peine  de  nul- 
lité, et  d'ailleurs,  comme  dit  Le  Merle — fins  de  non  recevoir^ 
— 'Toint  de  nullité  sans  griefs."  Et  ici  il  n'y  en  a  pas,  et 
puis  les  nullités  ne  se  supposent  pas,  il  faut  qu'elles  soient 
déclarées.     Ce  que  ne  fait  pas  la  règle  No.  26. 

Il  serait  peut-être  à  propos  d'informer  l'avocat  de  Tintime 
que  s'il  eût  réussi,  la  Cour  ne  l'aurait  pas  cru  avoir  droit  à 
l'honoraire  d'un  factum,  puisqu'il  ne  s'est  pas  donné  la 
peine  d'en  faire  un,  mais  seulement  de  copier  sa  motion, 
sans  même  lui  faire  un  endossement  pour  cette  Cour. 

J'ajouterai,  que  nous  avons  dans  le  dossier  la  preuve 
matérielle  que  la  signification  a  été  faite  le  24  avril,  1862. 

L'opposition  a  été  accordée  et  signée  par  le  Juge  Bru- 
neau,  le  24  avril.  Son  greffier  certifie  que  l'opposition  a 
été  rapportée  le  1er  mai.  Or,  comme  il  n'y  a  qu'un  seul 
mois  d'avril  dans  l'année,  et  que  le  retour  mentionne  que 
c'est  le  24  avril  courant  qu'il  a  signifié,  il  s'en  suit  que 
nous  avons  la  preuve  que  la  signification  a  eu  lieu  en 
avril,  1862. 

Le  jugement  de  la  Cour  d'Appel  est  comme  suit  : 

La  Cour,  &c. — Considérant  que  l'opposition  afin  de  dis- 
traire dont  il  est  question  dans  le  jugement  rendu  le    12 

(1)  Règle  36.  **  That  erery  oertifloato  of  toirioe,  ahall  partiooJarly  deioribe  the 
«  nanner,  plaoe  and  time  of  lerrloe  in  letters." 
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mai,  1862,  par  la  Cour  de  Circuit,  pour  le  district  de  Ri- 
chelieu, était  accompagnée  du  sursis  de  l'honorable  J.  C. 
Braneau,  en  date  du  24  avril,  1862,  ordonnant  à  l'huissier 
saisissant,  Charles  Turcot,  de  suspendre  ses  procédés  sur 
Pexécntion  mentionnée  dans  la  dite  opposition,  et  de  faire 
son  retour  devant  la  dite  Cour  de  Circuit,  jeudi  le  premier 
jour  de  mai  alors  prochain,  et  que  conformément  à  ce  sur- 
sis, la  dite  opposition  a  été  rapportée  au  greffe  de  la  dite 
Conr  avant  4  heures  P.  M.,  le  dit  1er  mai,  avant  la  clôture 
du  greffe,  suivant  qu'il  appert  par  le  certificat  du  greffier 
de  la  dite  Cour,  et  conformément  à  la  règle  de  pratique 
No.  4,  pour  la  Cour  de  Circuit. 

Considérant  de  plus  qu'il  n'était  pas  nécessaire  par  la 
loi  ou  aucune  règle  de  pratique  de  faire  enregistrer  la  dite 
opposition. 

Considérant  encore  qu'il  appert  de  la  procédure  qu'il 
y  a  eu  signification  légale  et  suffisante  d'une  copie  certifiée 
de  la  dite  opposition,  le  25  avril,  1862,  par  l'huissier,  Fran- 
çois Coderre,  ainsi  qu'il  est  exigé  par  la  clause  208  des 
Statuts  Refondus  du  Bas-Canada,  et  qu'en  conséquence  il 
y  a  mal  jugé  dans  le  jugement  de  la  Cour  de  Circuit,  pour 
le  district  de  Richelieu,  en  date  du  12  mai,  1862,  rejetant 
sommairement  la  dite  opposition  ;  a  infirmé  et  infirme  le  dit 
jagement,  et  procédant  à  rendre  le  jugement  que  la  dite 
Cour  de  Circuit  aurait  dû  rendre,  renvoie  la  motion  de 
l'intimé  demandeur  en  la  dite  cause  en  Cour  de  Circuit, 
en  date  du  8  mai  dernier,  et  ce  avec  dépens  encourus  tant 
devant  la  dite  Cour  de  Circuit  que  devant  cette  Cour. 

Et  il  est  ordonné  que  le  dossier  soit  remis  a  la  dite  Cour 
de  Circuit,  pour  le  district  de  Richelieu,  pour  qu'il  soi 
procédé  sur  la  dite  opposition,  tel  et  ainsi  qu'il  pourra  ap 
partenir,  suivant  la  loi  et  les  règles  de  pratique. 

GiRouARD,  pour  rappelant. 

PiCHÉ,  pour  l'intimé. 
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SUPERIOR  COURT,— MONTREAL. 
Before  : — Movk,  Justice. 

SWhisbaWi Plaintiff. 
V3. 
611.MOUR, e/  al.. Defendants^ 


Held: — lo.  Thai  an  action  by  a  non 
trader  to  reooyer  montoa  loaned  and  ad- 
▼anoed  by  him  to  the  defendants,  mer- 
chanta  and  copaitnen,  and  for  which 
they  gaye  an  acknowledgment  in  ivrit- 
ing,  ia  not  tnacéptlble  of  a  trial  by  Jury. 

2o.  That  the  acknowledgment  in  ques- 
tion was  not  a  promissory  note  against 
whieh  the  presoription  of  flye  years  could 
be  pleaded. 

3o  Thattheplea  of  limitation  of  six 
years  was  not  applicable  to  the  case,  and 
that  such  plea  must  be  dismissed  on  de- 
murrer. 


Jugé: — lo.  Qu'une  action  par  une 
partie  qui  n*est  par  commerçant  pour  le 
reoouyrement  de  deniers  par  lui  pro  tea 
aux  défendeurs,  commerçants  et  associés, 
et  pour  lesquels  ils  ont  donné  une  recon- 
nafinanee  par  éctrit,  n'est  pas  susceptible 
d'un  proeès  parjurés. 

lo.  Que  la  reconnaissance  en  question 
n'était  pas  un  billot  promissoire  contre 
lequel  la  presoription  de  cinq  ans  pouyalt 
être  inroquée. 

3o.  Que  ta  prescription  de  six  ans 
n'était  pas  appliquable  a  re8pèce,et  qu'on 
plaidoyer  invoquant  cette  prescription 
deyait  être  renvoyé  sur  défense  en  droit. 


Judgment  rendered  the  27th  Nov.,  1862. 


The  declaration  in  the  cause  set  forth  that  on  the  30th 
December,  1854,  the  plaintiff,  described  as  of  Liverpool  in 
England,  acting  through  his  agent,  Augustus  Heward, 
^^  loaned  and  advanced  to  the  defendants,"  merchants  and 
copartners  at  Montreal,  and  at  their  request,  £2500  sterling, 
who  ^^  then  and  there  promised  to  repay  the  plaintiff  on 
''  demand,  with  interest  ;  "  That  in  acknowledgment  of 
such  loan,  the  said  Gilmour  &  Co.,  at  Montreal  aforesaid, 
on  the  30th  December^  1854,  did  make  and  sign  a  certain 
paper  writing  sous  seign  privée  in  the  following  words  and 
figures,  to  wit  : 

Montreal,  30th  December,  1854. 

Augustus  Heward,  Esq. 

"  Dear  Sir  : — ^We  acknowledge  having  received  from 
"  you,  for  account  of  Bernard  Whishaw,  Esq.,  of  Chelten- 
^^  ham,  England,  £2500  sterling,  equal  to  £3027  15s.  5d. 
'^  currency,  (exchange  calculated  at  nine  per  cent,)  being 
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"  a  loan  subject  to  be  returned  when  demanded,  and  for 
'^  which  we  agree  to  pay  you  interest  at  the  rate  of  seven 
''per  cent  per  annum." 

Yours  respectfully, 

(Signed,)  Gu^mour  &  Co. 

The  defendants  pleaded,  first,  that  this  paper  writing  was 
in  effect  a  note  due  and  payable  in  Lower-Canada,  and 
was  barred  and  extinguished  by  lapse  of  time,  no  suit 
having  been  brought  within  five  years  ;  secondly  a  plea  of 
six  years  limitation  of  actions. 

Answer  in  law  to  1st  plea,  that  even  if  the  papev  writing 
were  a  note  payable  in  Canada,  the  debt  was  specially 
claimed  as  a  loan,  and  the  paper  was  invoked  as  an 
acknowledgment,  and  was  not  a  promissory  note  within 
the  meaning  of  the  12  Vic,  c.  32,  sec.  31.  Genesal  answer 
in  law  to  the  second  plea. 

The  plaintifl  moved  that  the  option  of  a  trial  by  jury  de^ 
dared  by  the  pleas,  be  struck  out. 

Judgment,  20th  November»  1862.  "Considering  that 
''  the  present  action  has  been  instituted  for  the  recovery  of 
^'£3027  15  5  currency,  being  for  money  advanced  by  the 
*^  plaintiff,  not  alleged  to  be  a  merchant  or  trader,  to  the 
"defendants,  by  way  of  loan,  at  the  rate  of  seven  per 
"  cenmm  ; 

"  Considering  that  there  is  nothing  in  the  allegation  con- 
"  tained  in  the  pleadings  in  this  cause  to  shew  that  the  said 
"  contract  of  loan  was  a  commercial  contract  or  agreement, 
^  or  a  contract  or  agreement  of  a  mercantile   nature   only  ; 

'*  Considering  on  the  contrary  that  by  the  allegations  of 
"  the  pleadings  in  the  cause,  it  appears  that  the  said  con- 
*^  tract  of  loan  was  not  a  commercial  contract,  or  one  of  a 
"  mercantile  nature  ; 

^'  Seeing  that  the  present  action  is  not  one  of  a  mercan- 
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**tUe  nature  only,  and  tbat  the  issue  in  so  far  as  joined 
*'  therein,  does  not  involve  matters  of  fact  of  a  mercantile 
"  nature  only  ; 

"  Considering,  therefore,  that  the  present  action  is  not  one 
"  susceptible  by  law  of  a  trial  by  jury,  doth  grant  the  plain- 
"  tiff's  motion,  and  doth  order  that  the  words  in  the  defen- 
"dants' pleas,  declaring  the  option  of  a  trial  by  jury,  be 
'^  struck  from  such  pleas,  with  costs  to  the  plaintiff." 

The  case  was  afterwards  inscribed  for  hearing  en  droit 
upon  the  answers  to  the  first  and  second  pleas. 

Monk,  Justice. — Held  that  reference  must  be  had  to  the 
old  french  law,  as  to  what  constitutes  a  biliet. 

The  paper  in  question  might  perhaps  be  a  billet  under 
that  law,  it  was  a  matter  of  great  doubt.  He  could  not  hold 
it  did  not  come  under  the  definition  of  the  french  law,  but 
he  did  not  think  it  fell  within  the  purview  of  the  Statutes 
regulating  notes.  The  action  he  held  to  be  upon  a  loan,  by 
a  party  not  a  trader,  it  did  not  appear  from  the  pleadings 
that  the  loan  was  ever  employed  in  commercial  transac- 
tions, he  did  not  consider  the  case  as  of  a  mercantile 
nature,  and  although  with  considerable  hesitation,  would 
maintain  the  answers  in  law  and  dismiss  both  pleas. 

Judgment  accordingly.  (1) 

Bethunb  and  Dunkin,  for  plaintiff. 

Rose  and  Ritchie,  for  defendants. 


(I)  Anthoritiea  cited  by  Mr.  Bitohio  on  the  argamentof  the  motion.  Ab  te«ote  :— 
ByloB  on  Blili,  p.  9.  note :— Ohittr on  BUIb,  p.  22  :— Pardenos,  Dr.  Com ,  No.  477 :-> 
DaUos,  Bee.  per.  1826, 1836,  1842,  rbo.  Aete  de  Commeree  :-Oode  de  Oomm ,  Art. 
638,  aeo.  2.  As  to  oommereubl  matter  :~l  Pardanns,  No.  249  :— Goi^et  et  Merger, 
▼bo.  Acte  de  Oommeroe,  p.  26,  Not.  9,  12, 13, 14  :— 1  Maoé,  No.  17  :-*DalIoi,  Diet , 
▼bo.  Acta  de  Com ,  No.  219  :  -Dalloi,  Jnrisp.  Qen ,  ybo.  Aote  de  Oommeroe. 
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j       DISTRICT  OP  QUEBEC. 


QUEEN'S  BENCH, 
Appsai.  Side. 

Before  : —  Atlwin,    Duyal,  MbrkditH|  Mondslbt    and 
Berthelot,   Justices. 

MoHTi^AMBERT,  ^quu^f  •* .••••• Appellant. 

and 
Mmu^Y^étid. ;  •.... Respondents. 


Hdd  :~Thâft  If  a  foraad  lloltetion  10  fo 
eondoeted  m  not  to  defeat  or  impair  in 
Mj  way  the  hjpotheoaiy  righti  of  the 
proprietor  of  a  rente  coruiUuiet  suoh  pro- 
priàor  will  not  he  permitted  to  olaim  the 
ea^l  of  iiieh  rente  (1) 


Jugé  :— Qneal  une  lloitation  foroée  «it 
conduite  de  manière  à  ne  porter  atteinte 
à  aaonn  des  droite  hypothécaire!  dn  pro- 
priétaire d'une  rente  oonstitaée,  il  ne 
aéra  pas  permis  a  tel  pnptiiUàn  ée  ré- 
clamer le  principal  de  telle  rente. 


Jad^ment  rendered  the  12th  December;  1862. 

MsHEDrrH,  Justice. — ^In  this  case  certain  real  estate  has 
been  brought' to  sale  by  forced  licitalion^  iU'  accordance 
with  the  provisions  of  the  48th  chapter  of  the  Con.  Stats. 
ofL.  C,  entitled:  "An  act  respecting  licitations  '*. 

One  of  the  charges  contained  in  the  list  of  charges, 
subject  to  which  the  said  real  estate  was  so  sold,  was, 
^  the  payment  to  the  legal  representatives  of  the  late  John 
^'  Coffin,  on  the  20th  day  of  October,  of  each  and  every 
'^year,  of  an  annual  constituted  re'qt  of  £10  currency.  " 

The  appellant,  as  curator  to  the  estate  of  the  said  late 
John  Coffin,  conceiving  that  it  would  be  forthâ  advantage 
of  the  parties  for  whom  he  aoted  to  receive  the  caipitdi 
represented  by  the  said  rent,  rather  than  that  the  rent 
should  be  continued,  filed  an  opposition  afin  de  conserver^ 
claiming  the  said  capital  out  of  the  proceeds  of  the  salç 
of  the  said  real  estate.  The  opposition  thus  filed  by  the 
opposant  has  been  contested  on  the  part  of  the  plaintifis^ 
on  the  ground  that  the  sale  was  made  subject  to  the 
payment  of  the  rent  in  favor  of  tlie  opposant  ;  and'  there 
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fore  that  he  cannot  now  claim  the  capital  of  ihe  rent  out 
of  the  proceeds  of  the  sale. 

On  the  part  of  the  opposant  it  is  contended — that  the 
capital  of  a  r€fite  cotistiivée  ibecomes  exigible  whenever 
the  property  hypolbeeale d  for  it  is  sold  by  décret — that  the 
effect  of  a  décret  having  been  given  by  the  Con.  Stat.  L.  C, 
Cap.  48  :  Sec.  5,  to  a  sale  by  a  forced  licitalion,  the  op* 
posant  must,  nnder  the  lieilalion,  have  the  right  to  exact 
the  capital,  in  the  same  way  that  be  conld  have  done,  bad 
the  said  property  been  sold  by  décret. 

Aé  a  general  rule  it  is  plain  that  where  real  estate  is 
sold  by  décret,  the  holders  of  hypothecaiy  claims  upon  such 
real  estate,  are  entitled  to  claim  their  capital,  even  al- 
though it  would  not  otherwise  have  been  then  exigible  ; 
the  reason  being,  that  as  the  décret  extinguishes  ail 
hypothecs  upon  the  property  sold,  the  persons  whose  claims 
upon  the  property  are  extinguished  against  their  will,  must 
be  allowed  to  enforce  their  claims  upon  the  monies  pnn 
duced  by  the  décret. 

But  where  alicitation  is  so  conducted  as  not  to  defeat,  or 
impair  in  any  way,  a  particular  hypothec,  I  do  not  see 
any  reason  for  saying  that  the  holder  of  that  hypothec 
should,  in  consequence  of  such  a  licitation,  acquire  an 
important  right,  which  he  would  not  otherwise  have  had. 
For  instance,  in  the  present  case,  the  heirs  of  the  htte 
Mary  Innis,  being  the  owners  of  a  small  properly,  whieb 
did  not  admit  of  pestitton,  were  obliged  to  resort  to  a  sale 
by  licitation. 

The  property  thus  sold  is  subject  to  a  constituted  rent  of 
£10,  in  favor  of  the  estate  of  the  late  John  Coffin,  repre- 
sented by  the  appellant  ;  it  is  admitted  that  inconsequence 
of  the  capital  of  the  said  rent  not  being  exigible,  the  rent 
is  not  worth  more  than  one  half  of  the  capital  sum  it 
represents;  but  it  is  nevertheless  contended,  that  the 
owners  of  the  said  real  estate,  oonld  not  dispose  of  it  by 
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licîtation,  withont  paying  the  full  amount  of  the  capital 
Tepreaented  by  the  rent. 

The  pretension  of  the  appellant  in  effect  amoonts  to 
thiS|  that  the  owneis  of  the  property  in  question  conldnot 
diepose  of  it  by  lieitation,  without  paying  jC188»13.4  to 
extinguish  a  charge  admitted  not  to  be  worth  m<»e  than 
£83.6.8. 

The  appellant  has  referred  to  a  number  of  authorities  in 
support  of  his  pretension  ;  but  these  authorities  seem  to 
me  to  refer  to  the  case  of  a  creditor  whose  hypothecary 
claim  has  been  extinguished  by  a  décret  ;  and  not  to  the 
case  of  a  creditor  whose  hypothec  has  been  preserved  by 
such  décret. 

The  appellant  howeyer  seems  to  think  that  he  has  reason 
to  complain  of  the  arrangement  made  for  the  preservation 
of  his  rent  ;  and  he  qpeaks  of  that  arrangement  as  an 
attempt  to  defraud  him  of  a  right,  but  I  cannot  view  the 
proceedings  complained  of  in  that  light. 

According  to  my  view  of  the  maiter,  the  appellant  under 
the  contract  creating  the  rent  had  a  right  to  receive  a  certain 
sum  per  annum,  nothing  more  ;  and  so  long  as  that  sum  is 
regularly  paid,  and  that  the  security  for  the  payment  of  it 
is  not  impaieed,  I  think  the  appellant  has  no  cause  of 
complaint 

The  foregoing  observations  were  written  before  I  had 
seen  the  opinion  of  Loyseau  on  this  subject,  which  is  in 
the  following  words  : 

**  Puisque  donc  que  la  vraie  raison  pourquoi  i'adjudica- 
^  taire  est  tenu  de  racquitter  la  constituée,  est  à  cause  de 
^'  l'intérêt  du  propriétaire,  il  s'ensuit  que  {si)  le  propriétaire 
*^  veut  quitter  et  remettre  cet  intérêt,  et,  afin  que  son 
^*  héritage  soit  mieux  v^dn^  il  veut  faire  ordonner  qu^l 
^*  sem  vendu  à  la  charge  de  payer  et  continuer  la  rente 
^^  constituée,  consentant  d'y  demeurer  toujours  obligé  en- 
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^'  vers  le  créancier,  je  ne  doute  nullement  que  cela  ne  lui 
^^  doive  être  accordé.  Car  le  créancier  n'a  aucun  lieu 
"  dMnsister  au  racqùit,  contre  la  nature  des  rentes  consti- 
"  tuées^  et  n^a  aucun  intérêt  que  i'adjudîcatioû  soit  ainsi 
**  faite,  pôui<cequ*îl  aura  désormais  deux  obligés  pour  un  ; 
"  et  qu'outre  Thypothèqué  qu'il  avait  sur  Théritage,  il 
^^  l'aura  encore  sur  tous  les  autres  biens  de  l'adjudicataire. 
^^  Et  bien  que  jusques  ici  cela  ne  se  soit  point  pratiqué, 
"  j'estime  que  ce  n'est  que  faute  de  s'en  être  advise  :  or  on  ne 
^'  s'en  est  pas  advise,  faute  d'avoir  pris  garde  de  près  à  la 
"  cause  de^ce  raçquit  forcé.  " 

The  learned  counsel  for  the  appellant,  in  his  printed  case, 
refers  to  the  fact  that  xhe  rente  is  not  *' worth  more  than 
half  the  amount  "  of  the  capital  it  represents,  as  strength- 
enâng  his  case  ;  but  the  matter  is  not  so  regarded  by  Loy- 
seau.  In  the  continuation  of  the  passage,  from  which 
I  quote,  that  author,  says  : 

^^  Mais  principalement  à  présent  que  l'argent  est  rare,  et 
*^  que  plusieurs  enchériroient  volontiers  à  plus  haut  prix  lés 
^^  héritages  qù^>n  décrète,  s'ils  pensaient  d'être  quittes  de 
^^  faire  rentes  de  leurs  adjudications  :  j'estime  que  c'est  un 
««  bon*  expédient  pour  les  pauvres  débiteurs,  afin  de  faire 
*^  mieux  Vendre  leurs  héritages,  de  présenter  requeste  à  ce 
^^  que  les  adjudicataires  fussent  reçus  à  continuer  les  rentes 
^<&c., &c."  (1)  It. is  obvious  that  a  proceeding,  such  as 
suggested  by  Loyseau,  might  reasonably  be  objected  to  by  a 
creditor  having  a  hypothec  prior  in  date  to  the  rente  cohti- 
tuée  sought  to  be  continued  ;  but  in  this  case  no  question 
of  that>k|nd  presents  itself,  and  I  allude  to  the  point  merely 
with  a  view  to  show  that  there  may  be  cases  to  which  the 
passage  ajiove  cited  from  Loyseau  might  hot  be  applicable. 
In  so  fair;  ^however,  as  regards  the  present  case,  the  opinion 
of  Jjûjsfau  seems  to  me  so  much  in  point,'  that  had  I  seen 
it 'before '.putting  my  own  views  in  writing,  1.  would  pro- 

(I)  Loyiean,  d«  I'AoUon  Hypothéquais,  LIr.  Ill,  e.  9,  noi.  6,|7,  p.  109. 
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babiy  have  contented  myself  with  a  simple  reference  to  it. 

I  shall  merely  add,  as  to  this  part  of  the  case,  that  in 
ibrmittg  my  opinion  as  to  it,  I  have  not  lost  sight  of  the 
Arret  of  the  SSrd  January,  1738,  .  reported  by  La- 
combe  ;  (1)  widcb  certa^^y  supports  the  pretensions;  of  the 
appellant.  It  may  however  be  observed  that  the  facts  of 
the  case,  in.  which  that  arret  was  rendered,  are  not  given 
by  Lacombe;  and  being,  as  that  arrélA^^.  nnsnpp<»ted  by 
reasons,  and  opposed  to  the  opinion  of  Loysean,!  I  cannot 
regard.it  as  binding  on  us. . 

There  still  remains  one  point  in  this  case  which  I  desire 
to  notice  ;  it  is  the  pretension  on  the  part  of  the  appellant 
that  under  the  deed  creating  the  constitcted  ^nt  in 
question,  he  had  certain  rights  tending  to  secure  the  pay- 
ment of  that  rent,  which  were  not  reserved  to  him  by  the 
said  licitation,  and  therefore  that  he  was  entitled  to  exact 
the  capital  representing  his  rent. 

As  these  rights  are  not  referred  to  in  thé  reasons  of 
appeal,  or  in  the'a|^pe)iant's(ftictum,  it  may  reasonably  be 
assumed  that  they  are  not  of  any  great  value. — But,  be 
their  value,  or  importance,  what  it  may,  the  appellant 
did  not,  in  the  Court  below,  either  by  his  opposition,  or  by 
his  answer  to  the.perçmptpryçxoeption  pf  the  respondents, 
allege  that  he  had  any  rights  such  as  those  referred  to  in 
the  argument  before  us  ;  and  it  is  sufficiently  plain  that  the 
appellant  cannot  derive  any  advantage,  in  this  Court,  ^om 
a  right  the  existence  bf  which  was  not  alleged  in  any  of  the 
pleadings  in  the  Court  below.  Upon  the  whole,  therefore, 
I  am  of  opinioQ  that  the  judgment  of  the  Superior  Court 
ought  to  be  confirmed^ 

MoNDSLXT,  Justice. — It  is  plain,  that  the  licitaiion  has 
in  no  way  impaired  the  rights  which  the  applellant  claims 
oi xYiereiUe constituée  o{  £\%  in  his  capacity  of  curator 
the /tct/o/tô»  being  had  subject  to   such  rente  constituée 

(t)  Lasombe,  Bm.  da  Jv^  Vedbo  J)éer«ty,Ko.  13. 
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there  can  be  no  foundation  for  obtaining,  on  the  proo^eds  of 
the  sale  of  the  immoveable  sold»  and  upon  which  veâtsthat 
renie  amstituie^  the  capital  thereof.  As  long  as  the  renie 
is  paid  regularly,  he  has  nothing  to  say. 

The  anthorities  cited  1^  appellant  baTe  no  bearing 
whatever  upon  the  present  question,  they  refer  to  the 
décret^  ^nd  the  extinction  of  the  hfpoihique^  which  is  not 
the  caae  here,  the  hj^thique  in  the  present  case  being 
secured  for  the  re$Ue  consifhtee* 

I  am,  therefore,  of  opinion  that  the  judgment  of  the 
Court  below  should  be  confirmed.. 

Judgment  ennfinned. 

MomnzAUBKHt,  for  appellant 

Stuart  and  Mubpht,  for  respondents. 


QUEEN'S  BENCH,    ) 
Afpxal  Su>x«        I 
Before  : — ^Atlwijt,    Dutal,    Mbrxditb, 

BXRTHBLOT,    JuSticCS. 


DISTRICT  OP  MONTREAL. 
MonnsLKT  and 


Waooonxb, Appellant. 

and 
RiCKm,  eial.^ Beepandenis. 


Held:— lo.  That  one  «m^  maj  bo 
iDstftiited  fhm  the  prineifal  judgment 
and  from  the  jadgmenta  apon  two  oppoti- 
tlona  hi  the  saine  e*iif  e. 

2o.  That  ft  jttdgmeqt  in  a  ease  by 
default  may  be  rendered  in  Taoation  by 
ft  depi^  prathoootftfy. 

3o.  That  an  aotion  for  the  reoorery 
only  of  rent  due  doei  not  fall  within  the 
operation  of  the  Statute  oonoeming  lea- 
aon  and  letieea,  but  mutt  be  prOMedcd 
with  in  the  ordinary  ooarM. 


Jngé.— lo.  Qn'ilpent-Atre  intojettf  on 
eenl  appel  dtt  Jugement  principal  et  dee 
jugementaear  denx  oppotittong  dane  la 
même  cause. 

2o.  Qn'un  jagtttent  par  défhat,  en  va- 
eanoe,  peut-itre  rendu  par  na  député 
pntonotalie. 

3o.  Qu'une  notion  aeulement  pour  ra- 
«outrement  de  loyeivéehUfl  ne  tombe  pai 
fooa  l'opération  du  Statut  oonoemant lee 
loeateuN  et  looatairei,  maia  doit  être 
pourraiTie  luiTant  le  eoun  ordinaire. 


Jugdment  rendered  the  9th  December,  186t. 

This  was  an  appeal  from  three  separate  and  distinct 
judgments  rendered  in  the  Superior  Court  for  the  district 
of  Ottawa,  after  the  fdlowing  proceedings.    On  the  first 
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day  of  August,  1861,  the  respondents  instituted  an  action 
for  £60  Cy.,  balance  due  them,  by  the  appellant,  for  rent 
of  certain  property;  default  having  been  recorded  against  the 
appellant,  and  the  case  inscribed  for  judgment,  judgment 
was  rendered  in  favor  of  the  respondents  by  the  deputy 
prothonotary  in  the  absence  of  the  resident  Judge.  On  the 
19th  August,  the  appellant  filed  two  separate  and  different 
oppositions  to  the  said  judgment,  By  the  first  of  these 
oppositions,  he  set  forth  : — That  the  judgment  of  the  Srd 
of  August  and  all  the  proceedings  of  the  respondents  were 
erroneous  and  illegal,  and  should  be  annulled,  because  by 
the  Act  chapter  SO,  Consolidated  Statutes,  the  act  under 
which  the  original  action  was  brought,  an  action  for  rent 
due,  could  only  be  exercised  ineonjunction  with  an  action 
to  rescind  the  lease  or  recover  possession  of  the  property 
leased,  that  the  respondents'  action  was  not  to  that  effect, 
and  the  deputy  prothonotaiy  had  no  power  to  render  the 
judgment  The  appellant  therein  prayed  that  the  said  judg* 
ment  and  the  proceedings  should  be  annulled  and  set 
aside,  and  the  action  dismissed. 

By  the  second  opposition,  the  appellant,  after  setting 
forth  divers  of  the  conditioas  of  his  lease  from  the  respon- 
dents, detailed  divers  expenses  and  accouats  he  had  made 
and  paid  for  the  property  leased,  and  alleged  that  the  debt 
claimed  by  the  plaintiffs  in  virtue  of  the  judgment  of  the 
Srd  August,  1861,  was  extinguished  by  compensation,  and 
he  prayed  that  the  judgment  and  proceedings  should  be 
set  aside,  and  the  demand  of  the  respondents  declared,  for 
the  causes  set  forth,  paid,  compensated  and  extinguished, 
with  reserve  of  the  amount  above  the  olaim  of  the  res- 
pondents. 

Both  4>ppositions  were  contested  by  the  respondents  by 
two  separate  pleadings. 

To  the  first,  they  pleaded  a  contestation  in  law  and  a 
défeme  au  fond  en  fail. 
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To  thn  second,  a  similar  contestation  in  law,  and  a  plea 
to  the  merits. 

Both  the.  oppositions  wiere  disposed  of  upon  the  answers 
in  law,  which  were  as  follows  :— 

'  ^*  That  the  iudgment  in  this  cause  rendered  on  the  Srd 
August,  'ld61|  is  well  founded  and  stiâicientln  law;  and 
the  said'  deputy  prothonotai^y  had  legal  jurisdiction  over 
the  matters  adjudicated  upon  by  him  in  and  by  the  said 
judgment.  That  the  action  in  this  cause  was  instituted 
under  the  lessors  and  lessees  Act  and  adjudicated  upon 
by  the  deputy  prothonotary  in  the  absence  of  the.  Hon. 
Aimé  Lafontaine,  Judge,  Superior  Court,  district  of  Ottawa, 
and  as  such  judgment  is  final  and  cannot  be  set  aside  by 
way  of  opposition,  or  in  the  manner  set  forth  in  the  said 
opposition  of  the  opposant — ^that  said  opposition  is  insuffi- 
cient in  law." 

The  issues  were  raised  on  bèth  oppositions  by  separate 
answers,  repjications,  ariicttlations  de  faiis  and  answers 
thereto,  reiterating  the   pretensions  of  the  parties. 

Both  oppositions  were  fixed  by  two  separate  inscriptions 
for  hearing  on  the. law  issues,  and  the  parties  having  been 
beard  on  each  issue,  the  2l8t  August,  1861,  the  resident 
}x\^ge  rendered  two  separajte  judgments,  dismissing  each  of 
the  said  oppositions  pf  the  appellant* 

From  these  thiee  judgments  an  appeal  was  instituted 
under  one  writ.  The  respondents^  sotoght,  at  first,  by  motion, 
to  faaye  the  appellant  opter  from  which  judgment  he  in- 
tended to  appeal.  But  this  motion  was  dismissed  on  the 
7th  December,  1861. 

Nevertheless,  they  persisted  in  putting  in  question  the 
validity  of  such  an  appeal  by  their  answers  to  the  reasons 
of  appeal,  and  at  the  hearing  of  the  cause. 

McCoRD,,  for  the  appellant,  argued  that  the  iwo  judg- 
ments of  the  21st  of  August,  1861,  dismissing  his  opposi- 
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lions,  coald  not  be  sustanied  ;  that  the  deputy  prothonotary 
could  not  legally  render  any  judgment,  whatever,  except 
under  the  1  ISth  section  of  the  act  which  limits  his  power  to 
the  mere  ^^  drawing  up"  of  a  judgment/'^  which  shall  Be  held 
**  to  be  the  judgment  of  the  Court,  and  shall  be  recorded  and 
"  executed  accordingly,  subject  lo  the  provisiofu  hereinafter 
^^  made;'*^ — that  these  provisions  clearly  enacted  that  such  a 
judgment  was  not  final  ; — that  such  jugdment  was  u  mere 
ministerial  act  ; — that  the  deputy  prothonotary  could  have 
no  judicial  power  whatever  ; — and  that  the  21st  sec.  of  chap. 
78,  of  the  Con.  Stats:  L.  G.  (p.  67S),  in  allowing  protbo- 
notaries  to  appoint  deputies  to  perform  all  the  duties  ijf  the 
office^  never  contemplated  giving  these  officers  the  power  to 
appoint  judges.  , 

As  to  the  judgment  of  the  deputy  prothonotary,  it  was  evi- 
dently bad,  under  whatever  authority  he  might  be  supposed 
to  have  acted;  for,  supposing  that  he  acted  under  the 
lessors  and  lessees  aôt,  and  sec.  113  of  chap.  83,  he  bad 
no  right  to  draw  up  a  jugdment  for  rent  alone^  and  more- 
over'jao  legal  default  had  been  obtained  against  the  appellant, 
because,  being  a  resident  of  Upper  Canada,  he  was  entitled, 
onder  sec.  03  of  chap.  88,  Con.  Stats.j  to  at  least  ten  days 
delay  between  service  and  appearance  ;  supposing  that  he 
acted  independently  of  the  lessors  and  lessees  act,  but  still 
wder  secr  US  of  chap.  83,  then  the  appellani  wasdoubly 
entitled  to  the  ten  days  delay,  viz  :  under  sec.  63  of  chap. 
.93,  and  under,  sec.  8  of  the  same  chapter  f.  and  supposing 
lastly,  that  his  jugdment  was  final,  t.f,  that  he  acted  in  the 
matter  judicially,  with  such  powers  as  are  given  to  a  judge 
under  thelessors  and  lessees  act,  it  was  still  illegal,  owingto 
the  want  of  delay  between  thé  service  and  the  return,  owing 
lo  want  of  jurisdiction  under  the  act  to  adjudicate  upon  a 
demande  for  rent  alone,  and  furthermore  because  the  delays 
required  by  the  act,  between  the  default  and  the  inscription, 
had  not  been  observed. 

Atlvnt,  for  respondents. 
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The  respondents  submit  three  questions  to  be  solved 
by  this  Tribonal  :— 

Ist.  Can  three  separate  and  distinct  judgmentS|  the  first 
rendered  in  the  original  action^  and  the  two  others  dismis- 
sing  two  certain  oppositions  to  that  judgment,  and  each 
judgment  a  final  judgment,  be  reviewed  and  the  validity  or 
legality  of  all,  beat  the  same  time,  by  the  same  appeal, 
tested? 

2nd.  Were  the  proceedings  and  judgment  in  the  origiaal 
action  correct  and  legal,  and  had  the  deputy  prothomitaiy 
power  to  render  snoh  judgment  ? 

3rd.  Was  such  judgment  a  final  judgment,  and  could  the 
same  be  attacked,  and  its  reversal  be  pronounced,  by  judg- 
ment of  the  same  Court»  upon  oppositipns  thereto  filed  ? 

There  can  be  no  question  that  each  of  these  three  judg. 
ments  were  final,  and  decided  separate,  different,  afad  dis- 
tinct issues  raised  by  the  parties.  By  his  writ  of  appeal, 
issued  on  fiat,  the  appellant  qualifies  the  judgment  of  the 
Srd  August,  a»  final.  The  others  of  necessity,  not  being  ia- 
terlooutoiy,  were  each  final.  The  deputy  prothonotaf y  ren- 
dered a  judgment  in  the  original  action,  under  the  authority 
of  the  Statute.  An  appeal  lies  to  this  Court  from  ant  judg- 
ment rendered  by  the  Superior  Court,  and  an  appeal  from 
the  three  judgments  in  question  at  one  and  the  same  time , 
and  by  the  same  writ  of  appeal,  and  appeal,  could  no  more 
be  sanctioned  by  this  tribunal  than  one  appeal  brought  to 
question  and  review  three  judgments,  one  on  an  original 
action,  a  second  on  an  opposition  etfin  rie  distrairt^  and  the 
third  on  the  contestation  of  a  report  of  distribution,  the  two 
last  arising  from  the  original  suit. 

The  proceedings  and  judgment  in  the  original  action,  it 
is  contended,  were  correct  and  legal,  and  the  deputy  pro- 
thonotary  had  power  and  authority  to  render  such  judgment. 

The  action  was  taken  under  the  lessors  and  lessees  act 
(chapter  40,   Cons.  Stat.,   Lower  Canada,)  and  only  one 
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clear  day  allowed  between  the  service  of  summons  and  the 
retam  of  the  suit,  the  legal  proceeding  according  to  the  act. 
This  statiiite,  after  detailing  the  rights  of  the  lessor,  enacts 
at  section  seven,  as  follows  : — 

*^  It  shall  be  competent  for  the  Court  or  Judge,  as  the 
case  may  be,  to  hear  and  determine  all  cases  arising  under 
this  Act,  or  growing  out  of  the  relation  of  lessor  and  lessee, 
and  award  costs  and  every  process  necessary  to  enforce 
judgment.'^ 

The  «fevuimie  and  original  action  arose  and  grew  out  of 
the  relation  of  lessor  and  lessee*  The  amount  of  rent  due 
and  claimed  is  admitted  to  be  correct  by  the  second  op- 
position. 

The  resident  Judge  was  absent,  and  by  chapter  78, 
Con.  Stata.  sec.  24,  the  prothonotaiy  of  the  Superior  Court 
fer  the  district  of  Ottawa  was  bound  to  perform  all  the 
daties  the  resident  Judge  could  by  law  perform  out  of  term. 
The  deputy  prothouotary,  by  virtue  of  the  S  1st  section, 
subsection  S,  of  ch.  78,  Cons-  Stats.,  Lower  Canada,  in 
the  absence  of  the  said  prothonotàry  had  power  toper- 
form  all  the  duties  of  the  office  and  to  render  the  said  judg- 
ment of  the  Srd  August,  1861. 

A  judgment  under  the  act  mentioned  is  ^nal,  and  could 
not  be  attacked  by  way  of  opposition.  The  appellant,  if 
aggrieved,  had  his  remedy  by  an  appeal  to  this  tribunal. 
The  only  case  in  which  the  law  allows  an  opposition  to  be 
filed  to  contest  a  judgment  and  question  its  validity,  is 
wherein  judgment  has  been  rendered  in  vacation  under 
chapter  8S  of  the  statutes.  The  present  original  action  did 
not  proceed  at  common  law  on  an  authentic  document 
tmder  that  act.  No  doubt  the  appellant,  although  sum- 
moned  to  appear  and  answer  according  to  the  provisions 
ofthe  lessors  and  lessees  act,  considered  that  it  did,  and 
that  he  rightly  proceeded  by  opposition  ;  but  why  file  two 
diflerent  and  separate  oppositions?  It  may  here  be  remarked 
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that  the  affidavits  annexed  to  each  opposition  are  faulty 
and  not  according  to  law. 

No  opposition  can  be  filed  to  a  judgment  rçndevsd  .under 
the  lessors  and  lessees  act.  This  fact,  apart  from  each 
judgment  being  in  itself  final,  sufficiently  desmonstrates 
the  illegality  of  each  opposition,  that  the  contestations 
thereof  were  each  founded/ and  the  two  judgments  thereon 
valid  and  legal. 

MoNDKLET,  Justice,  dissenting. — I  am  clearly  of  :  opinion 
that  the  deputy  prothonotary  had  no  jurisdiction  to  render 
the  judgments  which  are  now  appealed  from.  Judicial 
attributions  cannot  be  delegated,  unless  tlie  law  îtseff,  as 
in  the  case  of  the  prothonotary,  has  decreed  that  such  judi- 
cial functions  might,  in  certain  cases  of  urgency,  be  exer- 
cised by  such  prothonotary.  It  appears  to  ipe  perfectly  plain 
that  the  sections  of  the  law  which  have  referencie  to  cer- 
tain powers  which  deputy  prothonotaries  have,  and  may 
exercise  in  the  absence  of  the  prothonotaries,  are  none 
others  but  those  which  pertain  to  the  ministerial  pa^  of  the 
office,  or  rather  to  the  ordinary  business  of  the  office  of  the 
prothonotary.  If  it  were  otherwise,  it  might  happen  that 
in  consequence  of  the  power  which  the  prothonotary  has  of 
oppointing  several  deputies^  there  would  be  as  many  judges. 
One  might  be  a  yeoman,  the  second  a  miller,  and  the 
third  a  baker,  a  pretty  set  of  judges,  truly.  The  thing 
is  simply  tidiculousr,  apart  of  its  being  out  of  the  question, 
in  a  legal  point  of  view.  In  support  of  my  opinion  I  refer  to 
the  various  sections  of  the  law,  which  are  so  plain  as  not 
to  leavie  a  reasonable  doubt  as  to  the  entire  absence  of  juris- 
diction in  the  deputy  prothonotary. 

I  am,  therefore,  of  opinion  that  the  whole  is  null,  and 
should  be  set  aside. 

I  forbear  s,aying  any  thing  touching  the  other  points,  the 
above  being  in  ray  opinion  decisive. 

BsRTHBLOT,  Jugc,  dtssentienU. — L'action  en  -Cour  de 
première  Instance  était  intentée  devant  la  Cour  Supérieure, 
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siégeant  à  Aylmer,  pour  loyers  en  vertu  d'un  bail  par  écrit, 
et  rapportée  en  vacance  le  3  août,  1861,  contre  un  résident 
à  Ottawa,  Haut-Canada,  à  qui  la  signification  fut  &ite  le 
1er  août. 

Le  S  août,  les  demandeurs  (intimés)  obtinrent  nn  certi* 
ficat  de  défaut,  et  sur  inscription  ont  obtenu  jugement  pour 
£60  le  même  jour. 

Ce  jugement  fut  rendu  par  le  député  protonotaire  du 
district  d'Ottawa,  en  Tabsence  de  THon.  Aimé  Lafontaine, 
Juge  de  la  Cour  Supérieure  pour  le  district  d*Ottawa. 

Le  19  août,  l'appelant  (défendeur)  a  produit  deux  oppo- 
sitions. Par  la  première,  il  prétend  que  les  intimés  de- 
mandeurs ne  pouvaient  pas  poursuivre  pour  loyers  seule- 
ment, en  vertu  des  dispositions  de  l'acte  des  locateurs  et 
locataires,  cfa.  40,  des  Statuts  Refondus,  qui  est  le  statut 
en  vertu  du  quel  l'action  procède. 

La  seconde  opposition  est  au  mérite  de  l'action,  et  toutes 
deux  sont  fondées  en  présumant  el  traitant,  ce  jugement 
du  S  août,  1861,  comme  un  jugement  rendu  par  le  protonp- 
taire  en  vertu  des  sections  113,  114  et  115  du  ch.  83  des 
Statuts  Refondus,  qu'il  pouvait  attaquer  par  opposition  ainsi 
qn'U  est  prescrit  par  les  sections  116  et  suivantes  du  même 
Statut.  (1) 

Ces  deux  oppositions  ayant  été  contestées,  furent  dé- 
boutées siïr  défense  et  audition  en  droit,  "par  THonorable 
Juge  A.  Lafontaine,  siégeant  en  vacance,  le  21  août,  1861. 

L'appelant  a  fait  émaner  un  writ  d'appel,  se  plaignant  du 
mal  jugé  de  ces  trois  jugements  du  8  août,,  sur  Taction,  et 
du  tl  août,  sur  les  deux  oppositions. 

Les  intimés  se  sont  plaint  de  ce  qu'il  n'y  avait  eu  qu'un 
seul  writ.d'fiippel  ^'éroané  pou^  se  plaindre  des  trqia  juge- 
ments, mais  il  ne  parait  pas  qu'ils  avaient  raison  de  le  faire. 

(l)  Voir  22  Vie,  Oâp.  6,  Smi.  Il  et  13,  «uni  23  Vie,  C«p.  67,  8eci.  43,  47. 
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L'appelant  n'avait  guère  pa  faire  autrement  puisqu'il  atta- 
quait les  trois  jugements  par  la  demande  d'un  writ  faite  le 
même  jour.  Les  intimés  auraient  eu  raison  de  se  plaindre 
si  rappelant  avait  multiplié  les  frais  en  prenant  deux  ou 
trois  writs  d'appel,  ce  qu'il  aurait  pu  peut-être  faire,  à 
strictement  parler. 

Que  l'appelant  ait  raison  d'attaquer  le  jugement  du 
3  août,  1861,  il  ne  peut  y  avoir  guère  de  doute  pour  deux 
raisons,  lo,  Parceque  le  délai  d'assignation  était  insuffi- 
sant contre  un  résident  dans  le  Haut-Canada,  suivant  la 
section  63  du  ch  :  83  des  Statuts  Refondus,  B.  C.  p.  7S8. 
2o.  Parceque  suivant  la  section  1ère  du  ch.  40,  ci-dessos 
cité,  les  deipandeurs  ne  pouvaient  par  la  sous  section 
sixième,  poursuivre  pour  loyers  seulement,  sans  que  cette 
demande  fut  jointe  à  une  demande  en  résiliation  de  bail^ 
résultant  des  cas  prévus  aux  sous-sections,  nos.  1,  S,  S,  4 
et  5,  de  la  dite  première  section. 

L'appelant  n*a  pas  raison  de  regarder  ce  jugement  du  S 
aoftt,  comme  pouvant  être  attaqué  par  opposition  aux 
termes  des  sections  116  et  suivantes  du  ch.  83,  et  ce  n'est 
pas  le  cas  d'en  faire  l'application  à  une  poursuite  intentée 
sous  les  dispositions  du  ch.  40,  cinlessus  cité.  Si  le  juge* 
ment  du  3  aoât,  avait  été  rendu,  après  assignation  suffisante, 
par  le  protonotaire,  c'était  un  jugement  final  qui  ne  pouvait 
être  attaqué  que  par  appel.  Mais  l'appelant  a  raison  sui- 
vant moi  de  prétendre  que  le  député  du  protonotaire  n'a- 
vait pas  le  droit  d*agir  judiciairement  en  l'absence  du  Juge 
ou  du  protonotaire. 

Par  la  I9eme  Vie.  ch.  65,  sec.  3,  ou  ch.  78,  sec,  S4,  det 
Stat.  Réf.  B.-C,  la  législature  a  daané  au  protonotaire  des 
pouvoirs  d'une  nature  judiciaire  au  cas  d^absence  ou  de 
maladie  des  Juges  résidents  dans  les  districts  nouveaux 
(autres  que  Québec  et  Montréal).  Elle  pourvoyait  ainsi  à 
des  cas  de  nécessité  auxquels  la  nouvelle  organisation  ju- 
diciaire n'avait  pas  autrement  ou  suffisamment  pourvu. 
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Elle  n'a  pas  vonla  aller  pins  loin  pour  ces  actes  judiciaires 
proprement  dits,  dans  ces  cas  spéciaux  de  maladie  ou 
d'absence  du  Jnge  pour  lesquels  elle  pourvoyait  tout  spé- 
cialementf  en  faisant  du  protonotaire,  un  Juge.  Entre 
antres  preuves  l'on  peut  en  induire  celle  qui  résulte  de  ce 
que  par  la  section  2S  du  Cfa.  8Sdes  Stats.  Refon.  B.-C,  la  lé* 
gislature  a  donné  aux  Juges  et  aux  protonotaires,  indistincte» 
ment  ou  conjointement,  le  droit  de  remplir  plusieurs  fonc- 
tions d'une  nature  judiciaire,  relativement  à  la  preuve  des 
testaments,  requêtes  pour  nomination  de  tuteurs  et  cura- 
teurs, et  ce  d'une  manière  illimitée  et  sans  restriction  au 
cas  de  maladie  ou  d'absence  du  Juge.  Par  le  premier  des 
actes  ci-dessus  cités  le  protonotaire  n'est  revêtu  de  Pautorité 
dti  Juge  que  dans  les  cas  de  nécessité,  par  le  second  il  a 
des  pouvoirs  judiciaires  concurrement  avec  les  Juges, 
sans  distinction. 

Il  est  vrai  que  parla  sec.  136,  Sec.  20,  Vie.  Ch.  44,  qui  est 
reproduite  par  la  sec.  7  du  Ch.  82,  de  Stats.  Refon.  B.-C. 
p.  T06,  il  est  statué  que  les  officiers  publics  y  nommés,  et 
entre  autres  le  protonotaire,  **  ou  autre  officier  ministériel  de 
juHieey  pourra  se  nommer  un  ou  plusieurs  députés  pour  la  dé- 
pèche des  afiiEtires  de  son  bureau.     Mais  il  ne  résulte  nul- 
lement des  termes  de  cette  section,  ou  de  l'ensemble  de  l'acte, 
OQ  de  tout  autre  acte  de  judicature,  que  ce  ou  ces  députés  du 
protonotaire  (officier  ministériel  de  justice)  pourraient  de- 
venir des  Juges  en  certains  cas^  ou  en  cas  d'absence  ou  de 
maladie  du  Juge,  tel  que  ci-dessus  mentionné;  et  c'est  bien 
en  vain,  selon  moi,  que  l'on  croit  sortir  de  la  difficulté  en 
ayant  recours  à  l'acte  d'interprétation,  Çh.  6,  Stats.  Refon. 
B.  C.  sect  6,  no.  23,  p.  SI.  ^*  Les  mots  par  lesquels  il  est 
^  donné  ordre  ou  pouvoir  à  un  officier  ou  fonctionnaire  public 
*^  de  faire  un  acte  ou  chose,  ou  qui  s'appliquent  à  lui  de  toute 
*^  antre  manière,  sous  son  titre  officiel^  comprendront  ses  suces- 
^*  seurs  en  office,  ou  son  ou  ses  députés  légaux.  " 

n  me  semble  résulter  clairement  des  termes  de  cette 
clause  deux  choses,     lo.  Que  ces  officiers  ou  fonction 
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noires  publics  étaieiit  autorisés  par  la  législature  à  se 
noqimer  desfdéputéâ  pour  ce  qui  était  de  leurs  devoirs  mi- 
nistérielsi  ou  d'un  caractère  ministériel,  et  .ansei,  Pon  se 
sert  des  mots  ^'  au  auire  oficier  mimziiriel  de  justice  "  ce 
qui  qualifie  et  restreint  le  sens  qu'il  faut  donner  à  cette 
clause,  et  à  ce  quelle  a  pu  statuer  quant  aux  pouvoirs  que 
le  protonotaire  pourrait  déléguer. 

Je  maintiens  que  lorsque  le  protonotaire  agit  comme 
Juge  en  vertu  de  la  clause  24  du  ch.  78,  Stats.  Refon.  B.-C.  il 
n^agit  plus  comme  protonotaire,  mais  comme  Juge,  et  que  par 
conséquent  la  section  ci-dessus  citée  de  l'acte  d'interpré- 
tation ne  peut  avoir  l'application  qu'on  veut  lui  donner. 
Et  depuis  quand  un  Juge  peut-il  se  nommer  un  député  ou 
déléguer  ses  fonctions  de  Juge,  à  moins  que  la  loi  lui  en 
donne  le  pouvoir,  directement  et  positivement  ? 

La.  nomination  des  Juges  et  leurs  pouvoirs  ne  leur  sont 
pas  accordés  par  induction  ou  supposition.  C'est  un  droit 
qui  appartient,  et  qui  émane  de  l'autorité  souveraine  direc- 
tement, mais  qui  ne  peut  jamais  se  déléguer  hors  le  cas 
d'une  disposition  légale,  formelle  et  directe,  et  je  ne  vois 
rien  de  cela  dans  Targument  que  l'on  fait  en  invoquant 
l'acte  d'interprétation  de  1848,  que  l'on  ferait  s'appliquer 
à  une  disposition  légale  d'une  espèce  toute  particulière  et 
extraordinaire — du  droit  anglais  et  du  droit  français,  c'est- 
à-dire — lorsque  la  législature  a  fait  des  Juges,  de  certains 
protonotaires,  en  certains  cas  prévus  : — chose  qu'elle  n'a 
peut-être  ainsi  faite  que  parcequ'elle  croyait  voir  une  pro- 
tection sufBsanté  pour  le  public  par  le  choi?^  des  protono- 
taireâ  dont  la  nomination  appartient  à  l'exécutif,  tandis 
que  les  dépistés  ne  tirent  pas  leur  autorité  du  Souverain^ 
mais  seulement  des  protonotairès,  et  sans  être  tenus  par  les 
mêmes  serments  ou  cautionnements,  &c.,  &c. 

Pour  faire  voir  un  des  inconvénients  qu'il  y  aurait  à  voir 
les  députés-protonotaires  devenir  des  Juges,  en  cas  d*ab- 
sence.oude  inaladiede  ces  derniers7-je  pourrais  supposer 
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le  cas  d'an  étudiant,  député  du  .protonotaire,  de  vena  joge 
par  le  cas,  et  qai  aurait  à  procéder  à  ^interdiction  du  Con- 
seiller Législatif  de  la  division  électorale,  du  membre  du 
comté,  ou  encore  du  curé  ou  du  ministre  de  l'endroit.  U 
suffit  de  démontrer  ainsi  toute  l'étrangeté  d'un  pareil  état 
de  chose  pour  dire  que  la  Législature  n'a  pas  pu  vouloir 
l'établir  et  le  sanctionner. 

Jtfais  pour  mieux  faire  voir  que  l'acte  d'interprétation  ne 
doit  pas  décider  la  question,  et  qu'il  faut  chercher  aille  ui?i 
l'intention  de  la  Législature,  je  citerai  du  ch.  80,  des  Stat. 
Réf.  B.  C.  ^^  Acte  concernant  la  Cour  du  Banc  de  la  Aeine 
et  les  Cours  Supérieure  et  de  Circuit  dans  le  district  de 
Gaspé,"  la  sec.  34,  reproduisant  la  Sect.  134,  du  chap.  44, 
soviet,  (1857,)  qui  pourvoit  spécialement  à  donner  au 
député  shérif  à  être  nommé  par  le  shérif  de  Gaspé,  les 
ponyoïTs  judiciaires  du  shérif  de  Gaspé  dans  les  matières 
civiles  et  criminelles  qui  se  rattachent  aux  Isles  de  la 
Magdeleine,  ainsi  qu'au  reste  du  district  de  Gaspé. 

Aussi,  Sect.  23  du  même  chap.  80,  qui  pourvoit  à  donner 
w  greffier  de  la  Cour  de  Circuit  des  Isles  de  la  Magde- 
leine,  les  mêmes  pouvoirs  que  le  protonotaire  de  la  Cour 
Supérieure  dans  tout  autre  district. 

Dans  Tun  et  l'autre  cas,  la  Législature  n'a  pas  cru  et  n'a 
pas  voalu,  que  de  ce  que  le^^bérif  et  le  protonotaire  étaient 
autorisés  de  se  nommer  un  député  ou  des  députés,  pour  les 
remplacer  dans  leurs  fonctions  ordinaires,  officielles  ou 
ministérielles,  ils  pussent  se  nommer  un  député  pour 
remplir  les  fonctions  judiciaires  qui  leur  étaient  conférées 
au  cas  d'absence  ou  de  maladie  du  Juge,  ou  dans  quel- 
qu'autre  cas  tout  spécial  comme  l'organisation  judiciaire 
nécessitée  pour  les  Isles  de  la  Magdeleine.  Non,  il  ne 
pouvait  en  être  autrement  à  moins  de  confondre  et  détruire 
tout  ce  que  Ton  peut  concevoir  de  l'importance  des  fonc- 
tions judiciaires. 

Encore,  parle  ch.  106,  des  Slats.  Ret  B.   C,  intitulé- 
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^^Acte  concernant  l'administration  prompte  et  sommaire  de 
la  justice  criminelle,  en  certains  cas/*  la  Sec.  31,  pourvoit 
spécialement  à  donner  les  pouvoirs  du  Recorder  à  deux 
Juges  de  Paix,  et  à  tout  shérif  dans  les  districts,  autres  que 
ceux  de  Québec  et  de  Montréal,  mais  spécialement  du 
député  shérif  du  district  de  Gaspé. 

Enfin  par  la  Sec.  7e  du  ch.  106,  Stat.  Réf.  B.  C.  <^Acte 
concernant  le  mode  de  juger  et  punir  les  jeunes  délin- 
quants, "  il  est  pourvu  spécialement  à  donner  des  pouvoirs 
d'une  nature  judiciaire  au  député  shérif  du  district  de 
Gaspé. 

Dans  tous  ces  actes  la  Législature  n'a  pas  cru  que  par 
induction  ou  supposition,  les  députés  shérifs  ou  députés 
protonotaires,  pour  les  fins  ministérielles  du  bureau  où  ils 
sont,  assumeraient  en  ces  qualités  le  droit  de  remplir  des 
fonctions  judiciaires  proprement  dites,  et  pour  lesquelles  il 
peut  se  nommer  un  député. 

L'intention  de  la  Législature  est  bien  manifestée  dans 
les  actes  ci-dessus  cités.  Comme  je  l'ai  dit  plus  haut, 
quand  le  protonotaire  agit  comme  Juge,  il  cesse  d'être 
protonotaire,  ses  fonctions  sont  alors  difiérentes  de  celles 
qui  lui  sont  ordinaires. 

Quant  aux  règles  que  nous  devons  suivre  en  fait  d'in- 
terprétation de  statuts,  je  réfère  à  Thaarris^  édition  de  1848, 
London,  chap.  8.  Construction  of  Statutes,  pages  652, 
656,  564,  567,  573,  677,  citing  Lord  Coke,  he  says  : 

"  For  the  best  expositors  of  all  acts  of  Parliament,  in  all 
"cases,  are  the  acts  of  Parliament  themselves,  by  conslruc- 
"tion  and  conferring  all  the  parts  of  them  together.  All 
"  acts  of  Parliament  shall  be  taken  by  a  reasonable  cons- 
"  traction  to  be  collected  out  of  the  words  of  the  actsthem- 
**  selves,  according  to  the  true  intent  and  meaning  of  the 
**  makers  " 

Est-ce  que  Ton  peut  supposer  raisonnablement  pour  un 
instant  que  rintention  de  la  Législature  a  été  de  conférer, 
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an  cas  de  maladie  ou  d'absence  du  Juge,  des  pouvoirs 
jadiciaires  à  un  député  protonotaire  qui  bien  souvent  dans 
les  nouveaux  districts,  n'a  aucune  connaissance  des  Lois, 
ainsi  que  je  l'ai  vu  dans  un  ou  deux  cas. 

Je  regrette  d'êlre  obligé  de  différer  du  jugement  sur  ce 
point  ;  j'aurais  été  plus  loin  que  la  majorité  de  la  Cour  en 
infirmant  le  jugement  du  3  août,  comme  étant  rendu  par 
nne  personne  incompétente  ;  mais  je  devais  donner  mon 
dissentiment  au  long  afin  de  mettre  en  garde  le  barreau, 
les  protonotaires  et  le  public,  contre  les  inconvénients  gra- 
ves qui  pourront  en  résulter,  si  l'on  persiste  dans  ce  que 
je  crois  être  une  fausse  et  une  mauvaise  interprétation.  Je 
devais  encore  énoncer  mon  sentiment  et  prononcer  sur  ce 
point  puisque  c'était  un  des  moyens  invoqués  formellement 
par  rappelant,  tant  dans  son  factum  qu'à  l'argument. 

DirvAL,  Juge. — Je  ne  crois  pas  qu'il  puisse  résulter  de 
dangers  de  la  nomination  comme  député  greffier  d'un 
culiivateur,  d'un  meunier,  ou  d'un  boulanger,  car  je  ne 
pease  pas  que  le  gouvernement  confierait  la  charge  im- 
portante de  greffier  à  des  hommes  capables  de  déléguer  leurs 
pouvoirs  à  des  personnes  aussi  ignorantes.  Cependant, 
j'avoue  que  l'exercice  de  cette  faculté  offre  des  dangers* 
Quoiqu'il  en  soit,  la  Législature  ayant  jugé  convenable  de 
faire  un  juge  du  greffier,  et,  en  son  absence,  du  député 
greffier,  nous  devons  obéir  à  la  loi  et  la  faire  exécuter  telle 
que  nous  la  trouvons. 

Ce  ne  sera  pas  le  premier  cas  d'une  loi  absurde,  appli- 
qaée  par  les  tribunaux  ;  exemple,  la  loi  concernant  l'adju- 
dicataire. 

Toutefois  que  les  prolonotaires  ne  s'imaginent  pas,  par 
exemple,  qu'ils  ont  le  droit  de  courir  la  campagne  et  de  s'en 
fier  entièrement  pour  l'accomplissement  de  leurs  fonctions 
comprenant  des  pouvoirs  judiciaires  importants,  aux  dé- 
putés qu'il  leur  plaira  de  nommer.   S'ils  le  font,  c'est  aux 
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parties  intéresséeB  de  8e  plaindre,  potirdemftader'Qn  aÉiiëa* 
demeet  à  la  loi,  amendement  que  ta  Légiriatiite  ne  poumlt 
re'foser,  snrtoat  apiès  Pexpérie^ce  d'anrai  graves  ktooave- 
nients.  En  attendant,  la  loi  quelque  défectueuse  qu^elle 
soit,  doit  avoir  son  cours. 

ÀTLWiir,  Justice. — ^Tbe  Legislature  ought  to  do  awajr 
with  the  law,  or  otherwise  do  away  with  the  clause  that  no 
man  shall  be  appointed  a  Judge  unless  he  is  a  practising 
barrister  of  ten  years  standing» 

Merkdith,  Justice. — This  case  brings  under  our  consi- 
deration the  judgment  ol  the  deputy  prothonotary,  on  the 
original  demand  of  the  plaintiffs,  and  also  the  judgment 
of  the  learned  Judge  of  the  Superior  Court  on  the  opposi- 
tions filed  by  the  defendant,  to  the  judgment  so  rendered 
by  the  deputy  prothonotary.  Whether  the  original  action 
be  considered  as  brought  under  the  common  law,  or  under 
the  lessors  and  lessees  act,  it  appears  to  me  that  the  delay 
of  one  day  between  the  service  of  the  writ,  and  the  day  of 
Che  return  of  the  writ  was  too  short. 

It  is  true  that  by  the  18  Vic,  cap.  t08,  sec.  H.  (Con.  Stats. 
L.  C,  p.  404.)  a  delay  of  one  day  between  the  service  and 
leturn  of  a  writ  issued  under  the  lessors  and  lessees  act,  is 
sufficient,  if  the  service  be  made  within  five  leagues  of  the 
Court  house  where  the  defendant  is  required  to  appear. 
But  at  the  time  of  the  passing  of  ♦his  provision  of  law,  no 
service  of  process,  such  as  it  contemplates,  could  be  tnade 
in  Upper  Canada. 

Since  that  time,  by  the  2S  Vic,  cap.  6,  sec  68,  (Con.  Stats. 
L.  C,  p.  724.)  service  has  been  allowed  to  be  made  in  Upper 
Canada  of  writs  issuing  in  Lower  Canada  ;  but  one  of  the 
provisions  of  the  section  last  cited  requires  that  in  every 
case  of  such  service  of  a  writ  issuing  from  the  Superior 
ÙdUrt,  there  shallbe  a'delay  of  at  least  ten  days,  between 
the  day  ol  the  service  and  the  day  of  the  return  of  the  writ  ; 
tnd  as  the  statute  makes  no  exception  in  favour  of  writs 
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iffsaîag  undief  tèe  lea»of0  aod  Ie8«ee8  a4»t,  |  apprehend  that 
19B  mqaii  set  aside  the  judgment  of  the  deputy  prothonotaiy 
Qfk  the  ground  that  the  delay  between  the  service  mnd 
leturn  of  the  writ  was  insufficient. 

It  was  contended  on  the  part  of  the  appellant  that  the 
deputy  prothonotary  at  Ayimer,  had  no  power  in  vacation 
and  daring  the  absence  of  the  Judge,  to  render  the  judg* 
ment  complained  of;  but  upon  that  point  I  am  against  the 
appeUant. 

The  writ  in  this  oaose  issuedi  as  is  roentiooed  oa  the 
iaee  of  it,  under  the  lessors  and  letisees  act  ;  a  Judge 
Qould»  thArefore^  beyond  doubt,  have  rendered  judgment 
Mk  the  case  in  vacation. 

By  the  sec.  24  of  cap.  78,  Con.  Stats.  L.  C.  p.  673,  in  thç 
absence  of  the  Judge  the  prothonotary  at  Aylmer  (there  being 
no  president  of  the  General  or  Quarter  Sessions  of  the 
Peace  in  that  district)  is  recjuired  to  perform  '^  all  Ihe  duties 
which  the  resident  Judi^e  can  by  law  performaul  of  Term; 
9iie  of  those  duties  being  that  of  rendering  judgment  in 
cases  ander  the  lessora  and  lessees  act  in  vacation. 

By  the  20  Vic,  cap.  44,  sec.  136;  cap.  82.  Sec  7.  p.  695, 
of  Con.  Stats.  L.  C,  it  is  in  effect  declared  that  every  pro- 
thonotary or  clerk  of  any  Court  may,  and  shall,  when  ne* 
cesaary  for  the  despatch  of  the  business  of  his  office  appoint 
ope  or  more  deputies* 

And  by  the  interpretation  act  Cap.  5,  Con.  Stats.  C,  sec.  6, 
no.  23,  it  is  declared  that  ^'  words  directing  or  empowering 
*^  a  public  officer  or  functionary  to  do  any  act  or  fhing^  or 
•*  otherwise  applying  to  him  by  his  name  of  pffice  shall 
*^  include  his  successor  in  such  office  an4  kis  or  their  lavh 
^'ful  deputy.'' 

Under  the  foregoing  provisions  of  law  it  appears  to  tne 
Ihat,  in  the  absence  of  the  Judge,  the  prothonotary  at 
Aylmer  had  power  to  render  judgment  in  vacation,  under 
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the  lessors  and  lessees  act,  in  the  case  before  us  ;  and 
that  the  deputy  of  the  prothonotary,  under  the  provisions 
of  fhe  interpretation  act,  has  exactly  the  same  powers  as 
the  prothonotary  himself. 

It  has  been  said  on  the  part  of  the  appellant  that  judicial 
powers  cannot  be  delegated.  That  principle  I  readily 
admit  ;  but  I  cannot  see  that  it  has  any  application  in  the 
present  case  ;  because  the  powers  of  the  deputy  prothono- 
tary, whatever  may  be  their  extent,  are  vested  in  him  by 
lawr — By  the  interpretation  act,  the  words  *'  ikf:  prothono- 
^^  tary  of  the  Superior  Court  shall  perform  ALL  the  duties 
"  which  the  resident  Judge  can  perform  out  of  Term  *'  are 
to  be  read  as  if  the  Legislature  had  expressly  said  ^*  the 
^^  prothonotary  of  the  Superior  Court,  or  his  lawful  deputy^ 
^^  shall  perform  all  the  duties  which  the  resident  Judge  can 
"bylaw  perform  out  of  Term"  and  if  that  provision  of 
law  were  so  worded,  I  presume  the  case  would  not  be 
considered  as  admitting  of  a  doubt. 

It  has  also  been  contended  that  although  the  deputy 
prothonotary  may  discharge  the  ordinary  duties,  yet  that 
he  cannot  discharge  the  judicial  duties,  of  his  principal. 
I  cannot  however  see  any  grounds  for  this  distinction. 

The  interpretation  act  in  terras  perfectly  plain  declrfi-es 
that  "  ANY  ACT  OR  THING  "  that  may  be  done  by  a  public 
officer,  may  be  also  done  by  his  lawful  deputy.  We  have 
no  power  to  except  from  the  general  words  "  any  act  or 
thing  "  acts  of  a  judicial  nature. — To  do  so  would  be  to 
make  a  distinction  which  the  law  has  not  made,  and 
which,  therefore,  we  have  no  power  to  make. 

I  now  pass  to  the  consideration  of  the  appeal  from  the 
judgments  upon  the  oppositions. 

The  appellant  in  his  factum  says  that  assuming,  as  he 
bad  a  right  to  do,  "  that  this  judgment  "  (the  Judgment  of 
the  deputy  prothonotary  on  the  original  demand)  "  had 
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*been  rendered  under  sec.  113  of  cap.  83,  of  the  Con. 
"  Stats,  of  L.  C.  p.  742.  he  filed  oppositions  to  the  same 
"  under  the  116lh  and  subsequent  sections  of  the  said  act.  " 

The  appellant  in  this  respect  was  under  an  erroneous 
impression.  Upon  the  face  of  the  writ  the  defendant  (now 
the  appellant)  was  required  to  appear  and  "  answer  to  the 
"said  plaintiff  according  to  the  provisions  of  Cap.  40 
"of  the  Consolidated  Statutes  of  Lower  Canada,  being  an 
"  act  respecting  Lessors  and  Lessees.  "  The  judgment 
of  the  deputy  prolhonolary,  must  therefore  be  considered 
as  having  been  rendered  under  the  Lessors  and  Lessees 
act — and  a  judgment  under  that  Act  cannot  be  attacked 
(as  according  to  the  statement  of  the  appellant  he  at- 
tempted) *'  by  oppositions  under  the  116th  and  subsequent 
section»  of  said  act,"  namely  Cap.  83.  of  the  Con.  Stats. 
L.  C;  I  am  therefore  of  opinion  that  the  judgment  of  the 
learned  Judge  of  the  Supeiior  Court  rejecting  the  said  op- 
positions ought  to  be  maintained. 

Under  all  the  circumstances  of  the  case  as  the  appellant 
succeeds  as  to  the  principal  judgment,  and  fails  as  to  the 
other  two,  I  think  the  parties  ought  to  pay  their  own  costs 
respectively  in  this  Court. 

The  Court,  considering  that  the  delay  between  the 
service  of  the  process  in  this  cause  issued  and  the  day  of 
the  return  thereof — was  insufficient  in  law  to  entitle  the 
plaintiffs  in  the  Court  below  to  obtain  a  default  against  the 
defendant  by  reason  of  his  non  appearance,  and  to  proceed 
ex  parte  against  the  said  defendant,  and  that  all  pro- 
ceedings thereon  taken  in  the  said  Court  by  the  plaintiffs 
are  irregular,  null  and  void  ;  that  in  coni>equence  thereof  no 
judgment  could  be  legally  pronounced  by  the  said  Court 
against  the  defendant  in  favour  of  the  plaintiffs,  and 
therefore  that  the  judgment  pronounced  on  the  third  day 
of  August,  1861,  by  the  deputy  prothonotary  ol  the  Supe- 
rior Court  for  the  district  of  Ottawa,  condemning   the 
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défendant  1o  pay  to  the  plaintiffs  the  rani  of  £60.  cnrrency. 
With  interest  and  costs^  is  illegal,  and  ought  to  be  set  aside 
and  annulled,  this  Court  doth  set  aside  and  annul  rbe  said 
judgment  pronounced  on  the  third  day  of  August,  1861,  by 
the  deputy  prothonotary  of  the  Superior  Court  for  the 
district  of  Ottawa,  and  proceeding  to  render  the  judgment 
which  the  said  Superior  Court  ought  to  have  rendered,  doth 
declare  the  delay  between  the  day  of  service  on  the  defen- 
dant of  the  process  ad  Respondendum  issued  at  the  instance 
of  the  plaintiffs  and  the  day  of  the  return  thereof  insufficient 
in  law  to  enable  the  plaintifis  to  obtain  a  default  against 
the  defendant  by  reason  of  his  non  appearance,  and  to 
proceed  against  the  latter  ex  parle;  and  doth  further  declare 
the  judgment  pronounced  by  the  said  Superior  Court 
against  the  defendant  and  in  favour  of  the  plaintiffs  on  the 
said  3rd  day  of  August,  1861,  irregular  and  illegal,  and 
doth  annul  and  set  aside  the  same,  and  dismiss  the  action 
of  the  said  respondents. 

And  this  Court  having  examined  the  record  and  pro- 
ceedings had  on  the  opposition  c^n  d^annuler  filed  in  the 
said  Court  by  the  said  appellant,  by  which  the  appellant 
alleges  that  the  deputy  prothonotary  had  no  authority  to 
pronounce  judgment  in  the  cause,  and  the  judgment 
thereon  pronounced  by  the  said  Court  on  the  21st  of 
August  1861  ;  considering  that  the  deputy  prothonotary 
was  by  law  authorized  to  pronounce  judgment  on  the 
demand  of  the  plaintiffs  in  the  Court  below  against  the 
defendant,  pursuant  to  the  statutes  in  such  case  made  and 
provided,  doth  confirm  the  judgment  so  pronounced  by  the 
Superior  Court  on  the  21st  day  of  August  1861,  and  doth 
condemn  the  appellant  to  pay  to  the  respondents  the  costs 
by  him  incurred  on  the  said  opposition  in  the  Court  below. 

And  lastly,  this  Court  having  examined  the  record  and 
proceedings  had  on  the  second  opposition  afin  d^anntt'er 
filed  in  the  said  Court  by  the  appellant,  by  which  the 
appellant  alleges  that  the  debt  claimed  by  the  plaintiffs  in 
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▼irtae  of  the  jadgroent  proaoanced  by  the  Superior  Court 
on  the  3rd  day  of  August,  1861,  as  above  stated,  is  ex- 
fii^iuisbed  by  compeAsation,.  for  the  causes  set  forth  in  the 
sadd  apponliom  : 

CoDsidering  that  the  allegations  contained  in  the  said 
Ofiposition  are  insufficient  in  law  to  entitle  the  opposant  to 
the  eonelnsions  of  his  opposition,  or  any  part  thereof,  and 
that  in  the  judgment  pronounced  by  the  Superior  Court  on 
the  21st  day  oi  August  1861^  dismissing  the  said  opposi- 
tion with  costs,  there  is  no  error,  doth  confirm  the  said 
jadgment  with  costs  in  the  Court  below. 

And  as  to  the  costs  incurred  in  this  Court,  it  is  ordered 
that  each  party  do  pay  the  costs  by  him  incurred  on  the 
present  appeal. 

(The  Honorable  Justices  C.  Mondelet  and  Berthelot  dis- 
senting.) 

McCottn  and  Colbhan,  for  appellant. 
Atlmn  and  Pbrkihs,  for  respondents. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Taschkuait,  Justice. 

(  BoswBLi«, •••..••• Plainliff. 

No.  23S.  <  vs. 

(  Llotd,  ,••• Defendant. 


H«Id:~Tbat  •  party  wUI  Im  ftlfowed 
to  prodaee  and  file  ntuwn  to  ao  artioula- 
tfoB  of  facta,  ereo  after  the  fioal  heariog 
•fthecaiiM,  opon  paTmant  of  costs  ;  tho 
ftotion  for  >eare  being  founded  oo  an 
ifidant  tkai  snch  aoswors  had  not  been 
piodnoed  thiongh  an  orenight. 


Jugé  :—QttMI  fera  permis  à  one  partie 
de  produire  et  enfiler  des  réponses  à  une 
arttonlation  de  fkits,  mAnie  après  l'an- 
dition  de  la  cause,  en  payant  les  dé- 
pens; la  motfoo  pour  telle  permission 
étant  fondée  sur  un  afidarit  que  c'était 
par  mégarde  que  telle  réponse  n*ar^ 
pas  été  produite. 


Judgment  rendered  the  llth  day  of  December,  1868.. 

On  the  ninth  of  December  the  cause  was  heard  npon 
the  merits,  and  the  Counsel  for  the  plaintifi  having  been  fully 
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heard  in  opening,  urged,  in  reply  only,  that  he  must  succeed 
in  his  action  inasmuch  as  it  was  covered  by  the  articulation 
of  facts  filed  in  the  cause,  which  articulation  had  not  been 
answered  by  the  defendant,  and  therefore  must  be  held  to  be 
admitted. 

At  the  request  of  the  defendant,  the  case  was  continued 
on  the  roll,  the  Jud&;e  refusing  to  take  it  en  délibéré  for  a 
day  or  two  in  order  to  give  the  defendant  an  opportunity 
to  take  the  necessary  steps  for  his  relief. 

On  the  eleventh,  the  defendant  moved  for  leave  to  answer 
the  plaintifTs  articulation  of  facts  ;  this  application  was 
founded  on  an  affidavit  that  it  was  the  intention  of  the 
defendant  to  answer  the  plaintiff's  articulation  of  facts,  and 
that  it  was  through  some  mistake,  oversight  or  omission, 
that  his  answers  had  not  been  produced  on  behalf  of  the 
defendant.  It  was  contended  on  his  behalf  that  there  was 
nothing  in  the  statute  which  could  prevent  the  Court  from 
exercising  its  discretion,  and  permitting  the  defendant  to  file 
his  answers,  if,  as  in  the  present  case,  he  offered  to  pay  any 
costs  which  might  be  awarded  against  him.  1  he  Court 
would  be  all  the  more  disposed  to  grant  the  present  applica- 
tion, if  the  consequences  attending  the  omission  of  the  filing 
of  this  merely  formal  paper  were  looked  to.  Instances  could 
be  found  where  the  permission  had  been  granted,  and  a 
stronger  case  than  the  present  for  the  granting  of  such  a 
permission  could  hardly  be  found.  (1; 

The  plaintiff  showed  cause  against  this  application  and 
urged  that  the  permission  asked  for  by  the  defendant  could 
not  be  granted,  inasmuch,  as  the  words  of  the  statute  were 
positive  that  such  answers  should  be  filed  within  three 


(1)  See  DO.  1967  of  1868,  Talbot  ti.  HontiMmbert,  in  whieh  oaae  motion  for  leave 
toaofwer  the  plaintirs  articulation  of  facts  waf  granted  by  his  honor  Mr  Jnftiea 
Merediih  ;  and  »ee  aler>  the  case  of  Lenoliet  dit  Dnplessie  Tf.  Bf ahenz,  no  39  of  1869 
In  the  Conrt  of  Queen's  Bench,  appeal  side»  at  Quebec,  on  an  appeal  from  a  jadgment 
rendered  by  the  Superior  Court  at  Three  Riyera.  The  plaintifTs  case  was  ooTered 
by  his  articulation  of  facts  which  was  not  answered  by  the  defendant.  The  Supe- 
rior Court  noTertheless  gare  Judgment  against  him,  and  dismissed  his  action. 
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days  after  the  service  of  the  articulation  of  facts,  and  as 
such  permission  bad  been  invariably  refused,  he  referred 
the  Court  to  the  case  no.  1737  of  Miller  vs.  Gauvîn  et  al.^ 
now  pending  before  the  Court,  in  which  Stuabt,  Justice, 
had  refused  permission  to  the  defendant  to  answer  the 
plaintiff's  articulation  of  facts,  although  the  action  was  in 
damages  for  trespass,  and  the  following  fact  was  articulated 
by  the  plaintiff.  That  the  defendants  are  truly  indebted  to 
the  plaintiff  in  the  sum  demanded  in  and  by  the  plaintiff's 
declaration.  (1) 

Judgment  : — The  Court  doth  grant  the  said  motion,  and 
thereupon  doth  order  that  the  said  cause  be  replaced  upon 
the  roll  des  enquêtes,  the  whole  on  payment  of  costs  by  the 
said  defendant. 

Campbell,  for  plaintiff. 

Llotd,  J  as.  C.  for  defendant. 


VICE  M)MIRALTY  COURT.— LO^ER  CANADA. 

Before  the  Hon.  H.  Black,  C.  B.,  J.  Vice  Admiralty  Court. 

ITie  Washington  Irving. — Durrant. 


Par  la  loi  générale,  antsi  bien  nn'en 
Tertu  des  dispositions  de  l'Aote  de  la 
Marine  Marohande,  la  désertion  pendant 
le  TOyage  est  reg^ardée  comme  empor* 
tank  perte  dea  gagée  précédemment 
g'ignée  par  la  partie. 

Entrée  de  la  désertion  dans  le  livre  de 
k)cL  regardée,  comme  prenre  suffisante  \ 
à  moins  qae  le  matelot  ne  constate  à  la 
satisfaotton  de  la  Cour,  on'i]  ayait  dea 
raisons  snflisantes  pour  abandonner  le 
▼aisseau. 

Généralement  les  ftrais  ne  sont  pas 
accordes  parles  Cours  d'Amirauté  contre 
es  matelots  qui  ne  réussissent  pas  dana 
ears  poursuites  ;  une  oondamnatioa 
aux  dépens  dans  la  plupart  des  cas  as« 
sujettirait  le  matelot  à  l'emprisonne- 
ment sans  aucun  avantage  réel  *  U 
partie  adverse 

Judgment  rendered  the  20th  March,  1863. 

This  case  came  before  the  Court  upon  a  reference,  made 
nnder  authority  of  the  Shipping  Act,  by  the  Judge  of  the 

(I)  See  also  10  L.  C.  Rep.,  p.  422,  Arohambault  and  Arohambanlt.    Bd:  L.  0. 
Bep. 


By  the  general  law,  as  well  as  under 
the  provisions  of  the  Merchant  shipping 
Act,  desertion  from  the  ship  in  the  course 
of  the  voyage  is  held  to  be  a  forfeiture 
cf  the  anteoedent  wages  earned  by  the 
party. 

Bntry  of  the  desertion  in  the  official 
log-book  deemed  sufficient  proof  ;  unless 
the  seaman  can  show  to  the  satisfaction 
of  the  Court  that  ho  had  suffident  reasons 
for  leaving  the  ship. 

Costs  are  not  usually  decreed  in  Courts  of 
Admiraltv  against  seamen  who  are  un- 
sneressful  in  tneir  suits  ;  a  decree  for  costs 
would  in  most  cases  subject  the  seaman  to 
imprisonment  without  being  productive 
of  any  real  advantage  to  the  other  party . 
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Sessions  of  tb«  Peace,  of  Quebec,  before  wbom  the  eiigiaal 
suit  for  wages  was  brought,  and  the  following  jjidgment 
was  this  day  rendered  by  the  Court  : 

The  Court,  Sue ^TMb  i»  a  suit  foe  wagva^  brought  by  the 

promoter,  Alex.  McDonald/  agamst  the  ship  WoâhimgUm 
Irvingj  under  the  ibUowing  cireumstaneea.  The  promoM 
was  shipped,  and  signed  articles  iin  the  usual  form  at  iMh 
don,  in  England:,  on  a  voyage  thence  to  Quebeo  and  Moo^ 
treal^  and  if  requited  to  any  other  place  in  Brittoh  Noith 
America,  and  back  to  the  port  of  final  discharge  iflt  the 
United  Kingdom,  the  probable  length  bei«g  staled  lu  the 
artides  at  about  six  months.  The  ship  sailed  on  the  voyage, 
arrived  at  Quebec,  went  to  MoiUreal,  took  in  part  of  he« 
cargo  for  her  return  voyage,  came  to  Quebec  and  completed 
it  ;  and  sailed  for  London  on  the  S7th  of  November  last,  in 
tow  of  a  steamer  down  the  St.  Lawrence,  and  came  to 
anchor  opposite  Crane  Island,  in  the  evening  of  that  day. 
The  steamer  had  triod  to  take  the  ship  through  the  floating 
ice,  hut  bad  failed  to  do  so,  and  determined  leaving  the 
ship  at  anchor.  A  breeze  sprang  up  from  the  eastward, 
and  she  returned  to  Quebec^  and  anchored  oS  Indian  Cove 
on  Sunday,  the  801  h  November.  The  master  came  uj>  to 
Quebeo  and  called  upon  Mr.  Coker,  Lloyd's  surveyor,  who 
returned  with  him  to  the  ahip,  at  about  two  o'clock  P.  M« 
on  that  day,  for  the  purpose  of  injBpecting  her,  and  ascer- 
taining what  damage  she  had  received,  by  having  beeii 
chafed  by  the  ice  in  going  down,  and  whether  she  was  fit 
to  proceed  on  her  voyage  to  England.  Mr.  Coker,  who 
was  eiEamined  in  the  oajM,  states  that,  accompanied  by  the 
master  and  Mr.  Crawford^  one  oi  the  agents  for  the  ship, 
they  went  round  the  vessel  in  a  boat  and  caused  the  pumps 
to  be  tried  twice.  He  also  says  he  found  no  serious  da- 
mage outwards,  that  she  made  no  water,  and  in  his  opinion 
she  was  fit  to  proceed  on  her  voyage,  and  should  not  have 
returned  to  port.  The  master  then  made  an  arrangement 
for  the  steamer  Victoria  to  come  fw  the  ship  at  five  o'oloek 
on  the  Monday  morning  to  tow  her  down  the  river,  and  or* 
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ineà  the  ship  to  be  hove  short  by  three   o^clock.     The 
steamer  came  at  five  A.  M.,  btit  all  hands  on  board,  except 
the  master  and  the  mate,  having  refnsed  to  proceed,  the 
steamer  was  allowed  to  proceed  down  the  river  without  the 
Wagkingian  Irving^  bnt  taUng  another  ship,  which  suc- 
ceeded in  getting  to  sea.  On  the  Monday,  after  the  refusal  of 
the  men  to  proceed,  the  ship  was  brought  over  from  Indian 
Cove  to  Crawford's  wharf,  in  the  Lower  Town  of  Quebec, 
where  carpenters  were  employed  until  three  o'clock  on  the 
following  morning,  in  repairing  the  chafed  sheathing.  After 
this,  Mr.  Colder  was  again  called  upon  to  inspect  the  ship, 
and  he  says,  that  after  having  done  so  he  found  her  per- 
fectly sea-wotthy,  and  fit  to  proceed  on  ter  voyage  to  Eng- 
land.   <n  consequence  of  the  mate's  having  reported  that 
some  of  the 'seamen   were  still  dissatisfied,  the  men  were 
sent  for  by  the  master  and  came  aft.  All  of  them,   except  the 
promoter  and  four  others,  agreed  to  proceed  on  the  voyage, 
bttt  the  promoter  coming  forward  as  spokesman  for  himself 
and  4be  four  others,  refused  for  himself  and  them  to  proceed  ; 
and  shortly  afterwards,  without  obtaining  or  asking  leave 
they  came  ashore  and  went  to  a  tavern  in  the  Lower  Town. 
One  of  the  four  returned  voluntarily.    Three  others  were 
brought  on  board  by  constables,-  under  warrants  from  the 
police  office,  but  the  promoter  was  not  to  be  found.    The 
steamer  was  alongside  to  tow  the  ship  down,  and  the 
master  shipped  three  new  hands,  one  in  lieu  of  the  promoter 
and  two  extra  bands,  and  made  an  entry  in  the  official  log- 
book  of  the   refusal  and  deeeition  of  the  promoter.    The 
vessel  sailed  at  three  o'clock  in  the  irftemoon,  in  tow  of  the 
steamer,  and  proceeded  as  far  as  L^Islet,  about  forty  miles 
below  Quebec,  but  was  compelled  1o  return  by  the  ice,  and 
was  towed  back  to  Indian  Cove.     The  ship  lay  off  Indian 
Cove  until  the  4th  of  December,  when  she  was  hauled  ia* 
side  fhe  block.    On  the  morning  of  the  fifth  the  master  saw 
Ae  f^omoter  on  board,  who  came  up  to  him  and  asked  to 
be  allowed  to  take  away  his  clothes,  but  the  master  treated 
hiin  as  a  deserter  and  refused  to  have  any  thing  to  say  to 
him,  and  ordered  him  to  leave  the  ship. 
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The  250tb  section  of  the  Merchant  Shipping  Act  provides, 
that  whenever  a  question  arises,  whether  the  wages  of  any 
seaman  or  apprentice  are  forfeited  for  desertion,  it  shall  be 
sufficient  for  the  party  insisting  on  the  forfeiture  to  shew  that 
such  seaman  or  apprentice  was  duly  engaged  in,  or  that 
he  belonged  to  the  ship  from  which  he  is  alleged  to  have 
deserted,  and  that  he  quitted  such  ship  before  the  comple- 
tion of  the  voyage  or  engagement,  or  if  such  voyage  was 
to  terminate  in  the  United  Kingdom  and  the  ship  has  not 
returned,  that  he  is  absent  from  her,  and  that  an  entry  of 
the  desertion  has  been  duly  made  in  the  official  log-book  ; 
and  thereupon  the  desertion  shall,  so  far  as  relates  to  any 
forfeiture  of  wages  or  emoluments,  under  the  provisions 
therein  before  contained,  be  deemed  to  be  proved,  unless 
the  seaman  or  apprentice  can  produce  a  proper  certificate 
of  discharge,  or  can  otherwise  shew^  to  the  satisfaction  of  the 
Courts  that  he  had  sufficient  reasons  for  leaving  his  ship. 
Now,  it  appears  in  the  present  case,  that  the  promoter  on 
two  occasions,  that  is,  on  the  Sunday  evening  and  on  the 
tuesday  morning,  declared  his  intention  to  refuse  to  proceed 
with  the  ship  on  her  voyage  ;  that  on  tuesday,  when  he 
knew  that  the  ship  was  about  to  sail,  he  left  her  and  went 
ashore  to  a  tavern,  and  remained  there  until  his  place  had 
been  supplied,  and  the  ship  had  sailed  ;  and  that  an  entry 
of  the  facts  was  duly  made  in  the  official  log-book,  and  it  is 
also  clear  to  me  that  he  has  shown  to  the  Court  no  suf- 
ficient  reason  for  leaving  the  ship,  and  has,  therefore,  for- 
feited his  wages  under  the  provisions  of  the  Merchant  Ship- 
ping Act,    as  well  as  under  the  general   maritime   law. 
Great  indulgence  is  and  ought  to  be,  on  ordinary  occasions, 
shown  to  seamen   who  leave  their  ships,  even  without 
leave,  for  short  periods  ;  but  if  upon  the  eve  of  the  departure 
of  the  ship  from  a  port  on  her  voyage,  a  seamen  should, 
with  a  full  knowledge  of  her  intended  departure,  voluntarily 
and  without  leave,  quit  the  ship,  that  of  iself  would  be  strong 
prima  facie  evidence  of  an  intent  to  desert,  and  it  would 
require  strong  evidence  of  bona  fides  to  rebut  the  presump- 
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tion;  but  in  this  case  the  promoter  left  the  ship  after  ex- 
pressly declaring  bis  intention  not  to  proceed  on  the  voyage. 
His  excuse  seems  to  have  been  that  she  wanted  further  re- 
pairs, and  that  he  wished  to  make  complaint  to  a  magis- 
trate ;  but  there  is  no  evidence  that  he  ever  went  to  a  ma- 
gistrate, on  the  contrary  he  is  proved  to  have  gone  to  a 
tavern  and  remain  there  :  and  with  respect  to  the  alleged 
necessity  of  farther  repairs,  his  assertion  is  completely 
lebntted  by  the  evidence  of  Lloyd's  surveyor,  of  the  officers 
of  the  vesser  with  whom  the  reponsibility  rested,  and  in 
reliance  upon  whose  judgment  the  remainder  of  the  crew 
were  willing  to  proceed  to  sea.  I  pronounce,  therefore, 
against  the  claim  of  the  promoter,  but  as  it  is  not  usual  to 
give  costs  in  cases  of  this  nature,  (1)  (  make  no  order  in  this 
behalf. 

Alletn  and  Alletn,  for  Promoter. 

JoN£s  and  Hearn,  for  Uwner. 


SUPERIOR  COURT— QUEBEC. 
Before  : — Stuart,  Justice. 


(PosTON,  ei  al.^  ..• Plaintiffs 

No.  1971.  ]  vs. 

(Hall,  ^^  a/., Defendants. 


HeM  :  -  Thnt  the  serrioe  of  an  action, 
at  the  place  of  business  of  a  firm  or  part- 
aenhip,  in  a  difFereni  district  from  that 
\t>  whi'  h  the  writ  issae»,  even  when  one 
of  the  members  of  such  firm  is  domiciled 
in  the  dirt  riot  in  which  the  action  is 
brought  ;  is  insaf&cient. 


Jngé.:  Qae  la  si^rnification  (*'ane 
aoti<  n  i  la  pi  ice  d'afi'aires  d'une  société 
dans  une  district  différent  de  celui  d'où 
le  writ  a  émané,  même  dans  le  cas  oà 
l'un  des  membres  de  telle  société  est 
domicilié  dans  le  district  où  l'action  est 
intentée  ;  est  inauflBsanta. 


Judgment  rendered  the  4th  February^  1863. 

The  plaintiffs,  who  were  merchants  and  copartners,  trad- 
ing at  Quebec,  sued  the  defendants,  G.  B.  Hall,  of  the 


(1)  The  Vibilia,  2  Haggard,  228. 
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parish  of  Beanport,  in  the  district  of  Quebee,  and  Auguste 
Larue,  and  the  Hon.  Joseph  E.  Turcotte,  of  Three  Rivers,  in 
the  district  of  Three  Rivers,  as  partners,  carrying  on  busineas 
as  such  in  the  parish  of  St.  Maurice,  in  the  district  of  Three 
Rivers,  under  the  name  and  firm  of  A.  Larue  and  Co.,  for 
$694.65,  amount  of  their  certain  promissory  note,  made  at 
the  City  of  Three  Rivers,  and  payable  at  the  Bank  of  Upper 
Canada,  at  Quebec. 

The  writ  was  directed  to  all  and  every  the  bailiffs  of  our 
Superior  Court  for  Lower  Canada,  appointed  for  the  district 
of  Three  Rivers,  and  was  served  by  a  bailiff  of  the  district 
of  Three  Rivers  who  certified  "  J'ai  personnellement 
"  signifié  le  présent  writ  et  la  déclaration  y  annexée  à 
"  George  B.  Hall,  Joseph  E.  Turcotte  et  Auguste  Larue,  les 
^'  associés  et  défendeurs,ynommés,  parlant  à  Auguste  Larue, 
^^  un  des  dits  défendeurs,  au  bureau  de  la  dite  société,  étant 
"  leur  bureau  d'affaires  en  la  Cité  des  Trois  Rivières,  dans 
''  le  dit  district,  &c.'' 

The  defendants  pleaded  by  exception  déclinatoire  that 
they  were  not  bound  to  answer  the  plaintiffs'  demand,  be- 
cause the  cause  of  action  did  not  arise  in  the  district  of 
Quebec,  because  the  firm  of  A.  Larue  and  Co.,  had  neither 
an  office  nor  a  place  of  business  in  the  district  jof  Quebec, 
and  because  none  of  the  defendants  had  been  served  with 
the  action  either  personally  or  at  domicile  in  the  district  of 
Quebec. 

To  this  plea  the  plaintiffs  replied  both  generally  and 
specially,  and  demurred  for  the  following  reasons  : 

Because  it  was  not  alleged  in  the  exception  that  at  the 
time  of  the  commencement  of  the  action  none  of  the  defen- 
dants were  domiciled  in  the  district  where  the  same  had 
been  commenced,  to  wit  :  in  the  district  oi  Quebec. 

Because  there  was  no  allegation  in  the  exception  that  at 
the  time  of  the  commencement  of  the  action,  none  of  the 
parties  to  whom  the  original  writ  was  addressed,  was  do- 
miciled m  the  district  of  Quebec. 
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Because  it  was  alleged  in  the  writ  and  declaration  that 
George  B.  Hall,  one  of  the  parties  to  whom  the  said  writ 
and  process  was  addressed,  and  a  defendant,  was,  before  and 
at  the  time  of  the  commencement  of  the  suit,  domiciled 
within  the  district  of  Quebec,  by  reason  whereof,  and  of 
the  legal  service  of  process  upon  all  the  defendants,  the 
Coart  had  jurisdiction  to  hear,  try  and  determine  the  action, 
and  to  compel  the  defendants  to  answer  the  plaintiffs' 
demand. 

Dunbar,  for  plaintifis,  argued  that  the  Court  had  juris- 
diction and  that  the  service  was  sufficient,  and  referred  the 
Court  to  Con.  Stat,  for  Lower  Canada,  cap.  82,  sec.  26, 
wherein  it  is  provided  that  :  '^  Any  action  &c.,  may  be  com* 
"  menced  at  the  place  where  the  terms  of  the  Superior  or 
*'  Circuit  Court  are  held  in  any  district  :  provided  the 
"cause  of  such  action,  suit  or  proceeding  respectively 
''  arose  within  such  district  or  circuit,  or  the  defendant  or 
"  one  of  the  defendants,  or  the  party  or  one  ot  the  parties, 
"  to  whom  the  original  writ,  order  or  process  b  addressed 
'^  is  domiciled  or  served  personally  with  such  writ,  order 
^\oT  process  in  such  district  &c.,  and  provided  <9i  the 
"  defendants  or  parties  are  legally  served  with  pfocest, 
"  and  not  otherwise  fcc.  ** 

And  also  to  the  Con  Stat.  L.  C.  cap.  66,  sec»,  4  sab« 
sec.  3,  wherein  it  is  provided  that  :  ^*  The  service  of  any 
"  sommons  or  process  for  any  claim  or  demand  opoo  any 
*^  existing  partnership  liability  at  the  o&ee  ct  place  at 
"  business  of  such  existing  partnership  carrying  on  btt* 
"  siness  within  this  Province,  is  and  shall  be  held  to  bav« 
'^  the  same  and  eqaal  effect  as  a  service  mada  uptm  iktf 
'*  members  of  the  said  partnership,  persooally  Etc*  ^ 

In  this  case  the  mailnér  of  service  pointed  oof  by  Ibese 
two  statutes  had  been  stricdy  complied  with,  tiie  défUm^ 
dants,  who  were  paitaers  bad  been  legally  terved  ai  IM 
place  of  business  of  their  fimi«  and  one  ol  IhettL  Hf,  HalL 
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was  domiciled  in  this  district.  The  parties  were  properly 
before  the  Court  and  the  Court  had  jurisdiction  oyer  them. 
He  also  refened  to  the  Code  Napoleon,  Proc  :  Civ.  no.  69, 
where  it  was  provided  that  when  there  were  several  de- 
fendants the  action  could  be  brought  at  the  place  where 
one  of  them  was  domiciled. 

Lanolois,  for  defendants,  referred  to  the  same  statutes, 
but  urged  that  they  should  have  a  different  interpretation 
from  that  put  upon  them  by  the  plaintiffs'  Counsel,  for  if 
that  interpretation  were  correct,  Hall,  one  of  the  defen- 
dants might  be  sued  here  in  Quebec,  served  in  Three 
Rivers  at  the  place  of  business  of  the  partnership  whereof 
he  was  a  member,  and  might  still  know  very  little  about 
the  action. 

The  true  meaning  of  the  act  as  he  understood  it  was 
that  where  there  were  several  defendants,  residing  in 
different  districts,  the  action  might  be  brought  in  any 
district  where  personal  service  of  one  of  the  defendants 
could  be  effected,  or  where  legal  service  at  domicile  could 
be  made  if  one  of  the  defendants  was  domiciled  in  such 
district* 

Stuart,  Justice. — The  question  in  this  cause  is  one  of 
jurisdiction  ;  as  to  whether  or  not  the  Court  here,  in  Quebec, 
can  take  cognizance  of  or  exercise  jurisdiction  over  the 
parties.  The  promissory  note  in  question  was  made  in 
Three  Rivers  and  payable  in  Quebec.  The  parties  defen- 
dant resided,  one  in  the  district  of  Quebec,  the  other  two 
in  Three  Rivers,  at  which  place  the  defendants  carried  on 
business  in  partnership.  There  is  a  certain  ambiguity 
about  the  law,  but  upon  consulting  with  Judge  Taschereau, 
we  have  concluded  to  give  it  a  reasonable  interpretation. 
If  one  of  the  defendants  had  been  served  here,  either  per- 
sonally or  at  his  domicile  in  the  district  of  Quebec,  then 
this  Court  would  have  jurisdiction.  But  the  service  was 
made  at  the  place  of  business  of  the  firm  in  Three  Rivers, 
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none  of  the  defendants  have  been  served  either  personally 
or  at  domicile  in  the  district  of  Quebec,  and  the  simple 
&ct  that  one  of  the  defendants  had  at  the  time  of  the  com- 
mencement of  the  action  a  domicile  in  this  district,  is  not 
in  itself  sufficient  to  give  this  Court  Jurisdiction. 

If  the  writ  had  been  served  upon  the  defendant  Hall»  at 
his  domicile  in  this  district,  or  upon  Hall  or  either  of  the 
other  defendants  personally  within  the  limits  of  the  dis- 
trict of  Quebec,  then  the  service  would  have  been  good* 
The  words  of  the  statute  ^^  if  domiciled"  must  be  held  to 
signify,  not  only  that  one  of  the  defendants  should  be 
domiciled  in  this  district,  but  that  he  should  be  served  at 
snch  domicile. 

Judgment  : — Exception  DéclinaUnre  maintained,  and 
demurrer  dismissed. 

SsGRETAN  and  DuNBAA,  for  plaintiffs. 

Casault,  Langlois  and  Anoebs,  for  defendants. 
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BEFORE   THE    LORDS   OP   THE  JUDICIAL    COM- 
MITTEE  OF  THE  PRIVY  COUNCIL. 

Present  : — Lobd     Chelmsford,    Lokd    Kinosdowk    akd 
Sib    John    Tatlob     Colsbijdok. 

Tbioge,  etal.y^ Appellants. 

and 
La  VALLÉE •  • Respondent. 


Held  :— lo.  That  in  the  oaae  of  a  oontnwt 
known  to  the  freneh  Uw  m»  tranMoe^ 
Hmt^  and  ealled  in  english  a  wmpro- 
miBe.  to  terminate  amicably  a' I  dupotei 
which  may  have  arisen  between  the 
parties,  the  considération  which  each 
narty  leoeiyea  is  the  secUement  of  the 
dispute,  not  the  saorifloe  of  a  right,  bat 
the  abandonment  of  a  daim. 

2o.  That  it  is  no  objection  to  the  raliditj 
of  sneh  a  compromise  that  the  right  was 
really  in  one  of  the  parties  only. 

3o.  That,  in  the  case  snbmttted,  neither 
ft>aad,  dol,  or  want  of  good  faith  by  mis- 
representation, or  otherwise,  could  be 
imputed  to  Chandler,  one  of  the  parties 
to  the  compromise,  nor  had  intimida- 
tion been  used  towards  the  other  party. 

4o.  That  the  question  of  error  in  the 
motif  diUrminaaU  of  the  compromise  Is 
to  be  decided  exolosiTely  by  thefteneh 
law  as  applicable  to  tran»actionê. 

5o.  That  the  rule  in  such  matter  is, 
that  if  the  error  relied  on  be  in  a 
matter  of  fact,  and  the  fact  be  one  not 
included  in  the  oompromise,  and  of  snch 
a  character  that  it  must  be  considered 
the  determining  motire  of  either  of  the 
parties  in  entenng  into  the  agreement, 
iu  existence  is  regarded  as  a  condition 
implied,  thoneh  not  expressed  ;  and  then, 
if  the  fact  fail,  the  foundaUon  of  the 
agreement  fails. 

6e.  That  when  the  compromise  is  gene- 
ral of  all  matters  in  difference  between 
the  parties,  then  the  rule  of  law  is  diffe- 
rent, because  it  is  not .  prored  that  the 
compromise  would  not  haTe  taken  place, 
although  the  parties  had  known  thai  one 
<^  the  points  was  not  doubtful. 

7o.  That  the  rules  of  the  civil  Uw,  upon 
this  subject,  have  been  adopted  not  only 
in  France,  but  also  in  Sngland  and 
BootUnd. 

Judgment  rendered  the  9th  February,  1863. 

The  facts  of  the  case  are  sufficiently  stated  in  the  fol- 
lowing judgment. 
In  the  month  of  March,  1858,  tfie  appellants  instituted  a 


Jugé  :-  lo.  Que  dans  le  cas  du  obotrat 
connu  au  Droit  Français  sous  le  nom  de 
transaction,  et  appelé  en  Anglais  a  eom- 
;iromtffe,  pour  régler  à  l'amiable  tous  dif- 
férends qui  peurent  s*ètre  élevés  entre  les 
parties,  la  considération  que  chaque  partie 
reçoit  et  le  règlement  du  différend,  non  le 
saerifioe  d'un  droit,  mais  Tabaiidoa  d'une 
réclamation. 

2o.  Que  l'on  ne  peut  objecter  A  la  TaKdité 
d'une  telle  transaction  que  le  droit  n'exis- 
tait réellement  que  dans  l'une  des  parties. 

3o.  Que,  dans  l'espèee,  ni  la  Araude,  le 
dol,  ou  le  manque  de  bonne  foi  par  fausse 
représentation»  ou  autrement,  ne  pouvait 
être  imputé  A  Chandler,  l'une  des  parties 
à  la  transaction,  et  qu'aucune  InUmfdatioD 
n'avait  été  pratiquée  envers  l'autre  des 
parties. 

4o.  Que  la  question  d'erreur  daas  le 
motif  déterminant  de  la  traasaotloo  doit 
être  décidée  exclusivement  par  le  droit 
français  relativement  aux  transactions. 

5o.  Que  la  règle  en  pareil  cas  est,  que  si 
l'erreur  dont  on  se  plamt  est  une  erreur  de 
fait,  et  que  le  fait  ne  soit  pas  compris  dans 
la  transaction,  et  soit  de  nature  qu'il  doit 
être  considéré  oomme  le  motif  détermi- 
nant de  Tune  ou  de  l'autre  des  parties  à  la 
transaction,  son  existence  est  considéré 
comme  condition  implicite,  qnoioue  non 
exprimée  ;  et  alors,  n  le  fait  n'existe  pas, 
la  oase  de  la  transaction  manque. 

6o.  Que  quand  la  transaction  comprend 
toutes  les  matières  en  litiges  entre  les  par- 
ties, alors  la  règle  de  droit  est  différente, 
parce  qu'il  n'est  pas  constaté  que  la  tran- 
saction n'aurait  pas  eu  lieu,  quoique  lee 
parties  sussent  qu^il  n'y  avait  aneaa  dont* 
quant  A  l'an  des  faits. 

7o.  Que  les  règles  du  droit  civil,  sur  1* 
matière,  ont  été  adoptées  non  seulement  «n 
France,  mais  encore  en  Angleterre  et  en 
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soit  in  the  Court  of  Queen's  Bench,  in  Lower  Canada, 
against  the  respondent  to  recover  a  sum  of  30/.  alleged  to 
have  become  due  to  them  from  him  in  the  month  of  No- 
vember preceding. 

The  claim  was  founded  on  a  notarial  act,  dated  the  21st 
May,  1847,  by  which  the  respondent  engaged  to  pay  the 
annual  sum  of  30/.,  so  long  as  he  should  use  a  certain 
mill-dam  and  quay.  The  payment  was  to  be  made  to  a 
gentleman  named  Chandler,  whose  rights  had  become 
vested  in  the  appellants. 

The  respondent  in  his  answer  to  the  suit  did  not  deny 
the  fact  of  the  agreement,  or  that  he  had  the  use  of  the  dam 
and  quay  during  the  twelve  months  for  which  the  payment 
was  demanded;  but  he  alleged  that  the  engagement  in 
question  had  been  obtained  from  him  under  a  mistake  on 
his  part  of  his  rights  and  by  means  of  fraud  and  intimi- 
dation  on  the  part  of  Chandler  and  his  agents  ;  that  no  con- 
sideration had  been  given  to  him  for  the  agreement,  and  he 
insisted  that  it  ought  to  be  annulled,  and  the  plaintiffs'  suit 
dismissed. 

On  the  27lh  June,  1859,  the  Circuit  Court  pronounced 
Judgment  in  favor  of  the  appellants,  and  condemned  the  res- 
pondent to  pay  the  sum  demanded  with  costs. 

On  appeal  to  the  Court  of  Queen's  Bench,  that  Court  re- 
versed the  Judgment  of  the  Circuit  Court,  annulled  the 
agreement  in  question,  and  dismissed  the  appellants'  suit 
with  costs. 

From  this  decision  the  present  appeal  is  brought  to  Her 
Majesty  in  Council. 

Chandler  was  the  owner  of-the  five-sixths  of  the  Seigneurie 
of  Nicolet,  which  adjoins  the  Seigneurie  of  La  Baie.  The 
south-west  branch  of  the  river  Nicolet  runs  through  these 
two  Seigneuries,  and  at  the  point  where  the  dam  in  question 
stands,  the  whole  channel  of  the  river  is  within  the  Seig- 
nenrie  of  La  Baie,  but  the  shore  or  bank  on  the  Nicolet 
side  of  the  stream  is  within  the  Seigneurie  of  Nicolet. 
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On  the  La  Baie  side  of  the  river  was  a  griist-raill  called 
the  Monlin  de  Despins,  which  was  worked  by  means  of 
waller  diverted  from  the. river  by^aichâossêe  or  dam. 

Thiamin  was  what  is  termed  a  ^^ moulin  banal,^'  and 
had  been  bnilt  by  the  Seigneurs  of  La  Baie. 

In  the  month  of  April,  1844,  the  mill,  with  the  dam,  and 
all  the  rights  belonging  to  the  mill,  was  purchased  by  the 
respondent  and  his  brother,  and  conveyed  to  them  ac- 
cohiingly. 

The  purchasers  having  taken  possession  were  desirous  of 
extending  and  making  alterations  in  the  dam,  by  which  the 
water  of  the  river  was  diverted  to  their  mill.  Whether  the 
old  dam  extended  across  the  whole  stream,  or  only  across 
a  part  of  it  ;  whether  there  was  to  be  an  entirely  new  dam, 
or  only  a  repair  of  the  old  one  ;  whether  the  new  work 
was  to  be  on  the  old  site,  or  the  site  was  to  be  changed, 
are  matters  which  were  disputed  at  the  bar,  and  with  res- 
pect to  which  we  are  not  able  to  arrive  at  any  certain  con- 
clusion. But  this  is  certain,  that  a  very  important  change 
was  to  be  made  in  the  dam  in  one  respect,  that  whereas  the 
original  dam  was  confined  within  the  Seigneurie  of  La  Baie, 
the  new  dam  was  to  be  extended  into  and  supported  and 
rendered  more  effectual  by  works  carried  into  the  Seigneurie 
of  Nicolet  It  was  to  be  built  for  some  depth  into  the  op- 
posite bank  in  the  Island  of  La  Fourche  (which  in  this  part 
of  it  is  within  the  Seigneurie  of  Nicolet),  and  flanked  on 
each  side  by  a  quay. 

To  do  this  it  was  of  course  necessary  to  procure  the  con- 
sent of  the  proorietor  of  the  land  so  to  be  encroached  upon; 
whether  the  consent  of  the  Seigneur  of  Nicolet  was  not  also* 
necessary  appears  to  us,  for  reasons  which  we  will  pre- 
sently state,  to  admit  of  much  doubt. 

Amand  Richard  was  proprietor  of  the  land  in  question, 
deriving  title  under  the  Lords  of  Nicolet,  and  on  the  29th 
May,  1844,  A.  Richard  by  notarial  deed  granted  to  La- 
valleeand  his  brother  the  rigl^tand  privilege  of  building, 
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constractÎDg,  and  erecting  a  quay  or  dam  (the  French 
words,  in  this  part  of  the  instriiment,  are  **  quai  on  chaosée**] 
on  his  land  in  the  parish  of  Nicolet  opposite  the  mill  called 
Moulin  de  Despins,  in  the  Seigneurie  of  La  Baie,  and  the 
right  of  digging  out  the  land  necessary  to  receive  such  quay 
and  dam  (the  words  here  are  ^^  quai  et  cfaausée  '*}  to  the 
depth  of  10  feet  from  the  river,  and  to  the  length  of  50  feet 
along  the  river. 

This  grant  is  made  to  the  Sieurs  Lavallée,  their  heirs  and 
assigns,  to  enjoy  the  land  so  occupied  by  the  said  quay  and 
dam,  comme  ban  leur  semblera^  en  iouie  propriété  de  ce  jour  à 
toûenir. 

This  grant  is  stated  to  have  been  gratuitous,  but  whether 
gratuitous  or  for  consideration  is  immaterial.  The  La- 
vallées  proceeded  to  execute  these  works,  and  while  they 
were  engaged  on  theni  they  were  served  with  two  notices 
by  a  person  named  Cressé,  professing  to  sign  one  notice  as 
attorney  for  Chandler,  the  owner  of  five^sixths  of  the  Seig- 
neurie of  Nicolet^  and  the  other  as  attorney  of  Madame  Lo- 
aeau,  the  owner  of  the  greater  part  of  the  Seigneurie  of  La 
Baie. 

Both  these  notices  required  the  Lavallées  to  desist  from 
the  works  which  they  were  then  erecting,  as  prejudicial  to 
the  rights  of  the  Seigneurs  of  La  Baie  and  Nicolet.  The 
notice  of  Madame  Loaeau  alleged  that  the  Lavallées  were 
building  a  dam,  quays,  and  other  constructions  within  the 
Seigneurie  of  La  Baie  at  other  places  than  those  included 
in  their  grant. 

It  does  not  appear  that  anything  was  done  in  consequence 
of  the  notice  of  Madame  de  Lozeau,  and  probably  the  al- 
legations on  which  it  rested  turned  out  to  be  without 
foundation. 

The  allegation  of  Chandler,  and  the  rights  set  up  by  him 
will  be  considered  more  conveniently  when  we  deal  with 
the  objections  made  to  the  agreement.   For  the  present  pur- 
pose it  is  sufficient  to  say  that  his  notice  rested  entirely  on 
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his  rights  as  Seigneur  of  Nicolet,  and  contained  no  mention 
of  a  deed  which  had  been  executed  a  few  days  before  by 
Amand  Richard. 

The  notice  was  served  on  the  4th  August,  1846.  On  the 
S7th  of  July  preceding  Chandler  had  procured  a  grant, 
which  is  called  a  retrocession,  from  A.  Richard,  of  a  strip 
of  land  which  would,  as  we  understand  it,  include  the  strip 
already  granted  by  him  to  Lavallées.  We  are  of  opinion 
that  Chandler,  if  the  fact  were  material,  must  be  held  to 
have  had  notice  of  Lavallée's  grant.  The  object  of  the 
retrocession  was,  if  possible,  to  defeat  that  grant.  The 
grant  to  Chandler  extended  considerably  further  along  the 
river,  and  considerably  deeperfrom  the  river  than  Lavallée's, 
and  would  therefore  include  and  surround  it  on  the  land  side. 

In  this  state  of  things.  Chandler  insisted  that  he  had  a 
right,  and  alleged  that  he  intended,  to  build  a  mill  on  the 
land  so  obtained  from  Richard,  and  by  means  of  a  canal 
cut  into  the  river  above  the  dam  of  Lavallée,  to  withdraw 
all  the  water  from  Lavallée,  and  divert  it  to  the  mill  which 
he  so  proposed  to  erect.  It  is  proved  in  evidence,  that  though 
the  mill  was  never  built,  nor,  as  far  as  appears,  begun,  the 
canal  was  dug  to  a  certain  depth*  and  that  if  it  had  been 
continued,  as  was  threatened,  to  the  depth  of  another  foot, 
it  would  have  withdrawn  all  the  water  from  the  respondent's 
dam,  and  left  the  channel  of  the  river  at  that  point  dry. 

In  this  state  of  things,  the  agreement  was  made  which  ia 
the  foundation  of  the  present  dispute. 

It  was  made  on  2  let  May,  1847,  beween  Chandler,  des- 
cribed as  Seigneur,  proprietor,  and  possessor  of  five  divided 
sixth  parts  of  the  fief  and  seigneurie  of  Nicolet,  and  of  the 
Isle  de  la  Fourche  and  rivers  of  the  same,  noting  by  Caressé, 
his  attorney,  of  the  one  part,  and  the  respondent,  described 
as  a  Lumber  merchant,  risiding  at  the  village  of  Berthier, 
in  the  district  of  Montreal,  on  the  other  part.  It  appears 
that  the  respondent  had  at  this  time  acquired  the  share  of 
his  brother  in  the  mill. 
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The  agreement  expresses  that,  in  order  to  terminate  ami- 
cably the  disputes  and  differences  which  have  arisen  be- 
tween the  parties  with  respect  to  the  dam  in  question,  which 
is  stated  to  *'  abut  against  the  lot  of  land  late  of  Amand 
Richard,  and  now  of  Chandler,"  they  have  agreed  to  put 
an  end  to  them  by  means  of  the  present  agreements  and 
stipulations. 

Then  Chandler  agrees,  on  his  part,  to  allow  the  said  dam 
to  remain  as  it  is  at  present  constructed  and  erected,  so 
long  as  Lavallée  shall  see  fit  there  to  leave  it,  or  to  recon- 
stract  and  rebuild  it  ;  and  Chandler  promises  not  to  inter- 
fere with  the  said  dam,  except  it  be  to  make  use  of  the  water 
to  bring  down  timber  and  pass  it  over  the  said  dam.  La- 
vallée, on  the  other  band,  agrees  to  pay  to  Chandler  the  sum 
of  302.  on  the  1 1th  day  of  the  following  month  of  November, 
and  to  continue  to  pay  ihe  same  sum  annually  on  the  11th 
November,  so  long  as  the  said  dam  shall  remain  abutted 
upon  the  property  of  Chandler,  in  the  aforesaid  locality.  In 
case  of  Lavallée  ceasing  to  use  the  dam,  the  payment  is  to 
cease. 

It  is  further  agreed  between  the  parties,  that  Chandler 
shall  be  at  liberty  to  build  one  or  more  mills  or  manufac- 
tories, opposite  to  the  said  lot  of  land  of  Amand  Richard, 
or  elsewhere,  as  he  shall  see  fit,  except  that  he  shall  not 
build  any  mill  within  a  certain  specified  distance  above  or 
below  the  mill  of  Lavallée. 

Against  the  validity  of  this  agreement,  it  is  urged  that 
Chandler  gave  no  consideration  for  the  benefit  which  he  re- 
ceived under  it  ;  that  he  had  no  right  whatever  to  interfere 
with  the  dam  of  the  respondent,  either  in  his  character  of 
Seigneur  oi  Nicolet,  or  as  purchaser  from  Richard  ;  that  the 
portion  of  the  river  Nicolet  across  which  the  dam  extended 
was  not  within  the  lordship  of  Chandler,  and  that  if  it  had 
been  so,  such  circumstance  would  have  conferred  no  right 
on  the  lord  ;  and  that  as  to  the  agreement  not  to  build  mills 
or  manufactories  within  certain  limits,  such  concession 
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was  worthless,  for  that  no  mill  could  have  been  advanta- 
geously built  within  those  limits  for  want  of  water-power. 

If  by  the  deed  inf  question  Chandler  had  pri^essed  to 
grant,  and  Lavallée  had  agreed  to  take,  a  lea£e  of  this  dam^ 
paying  a  rent  of  SO/,  per  annum  as  a  consideration  for  it,  it 
might  have  been  argued  that  the  consideration  which  he 
had  agreed  to  give  for  the  grant  had  wholly  failed,  if  in 
fact  Chandler  had  no  rights  to  confer.  But  this  is  not  the 
nature  of  the  agreement  ;  it  is  quite  of  a  different  character. 
It  falls  under  the  head  of  what  in  French  law  is  termed  a 
^^  transaction,""  and  in  English  a  compromise.  It  is  an 
agreement  to  put  an  end  to  disputes,  and  to  terminate 
or  avoid  litigation,  and  in  such  cases  the  consideration 
which  each  party  receives  is  the  settlement  of  the  dis- 
pute; the  real  consideration  is  not  the  sacrifice  of  a  right 
but  the  abandonment  of  a  claim.  The  French  law  to  which 
We.  must  look  for  the  decision  of  this  case  adopts  the  defi- 
nition of  the  civil  law,  and  it  is  expressed  by  Domat,  "  Des 
Transactions,"  vol.  S,  chap.  1,  p.  2,  in  these  words  : — 

'^  La  transaction  est  une  convention  entre  deux  ou  plu- 
sieurs personnes,  qui  pour  prévenir  ou  terminer  un  procès 
règlent  leur  différend  de  gré  à  gré  de  la  manière  dont  ils 
conviennent,  et  que  chacun  d'eux  préfère  à  l'espérance  de 
gagner  jointe  au  péril  de  perdre." 

It  is  no  objection  to  the  validity  of  such  a  compromise 
that  the  right  was  really  in  one  of  the  parties  only.  If  two 
persons  claim  adversely  to  each  other  the  inheritance  of  a 
deceased  person,  and  in  order  to  avoid  litigation  agree  to  di« 
vide  the  inheritance  between  them,  it  is  no  ground  for  setting 
aside  the  agreement  that  one  only  was  the  heir,  and  that 
the  other  therefore  gave  up  no  right  which  he  really  pos- 
sessed. 

The  consideration  which  Lavallée  agreed  to  take  for  this 
grant  was  the  abandonment  by  Chandler  of  all  attempts  to 
disturb  him  in  the  enjoyment  of  his  mill  and  dam,  and  the 
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agreement  not  to  erect  within  certain  limits  new  mills,  and 
this  consideration  he  actually  received. 

There  is,  therefore,  clearly  no  reason  for  annulling  this 
agreement  on  the  ground  that  Lavallée  received  no  consi- 
deration for  it. 

But  it  is  said  that  an  agreement  of  compromise,  like  any 
other  agreement,  may  be  set  aside  for  what  the  French  law 
terms  "dol,*'  or  want  of  good  faith  in  either  of  the  con- 
tracting parties  ;  and  it  is  alleged  that  Chandler,  by  his 
agent,  was  guilty  of  "  dol  "  by  misrepresentation  of  his  title, 
and  by  using  intimidation  towards  Lavallée. 

The  misrepresentation  imputed  to  him  is  that  he  claimed 
by  his  protest  rights  as  Seigneur  of  Nicolet  which  did  not 
belong  to  him,  and  treated  as  within  his  Seigneurie  a  part 
of  the  river  which  was  actually  within  the  boundaries  of  La 
Baie  ;  and  it  is  contended  that  as  he  had  been  for  many 
years  the  owner  of  some  portions  of  the  Seigneurie  of  Ni- 
colet, including  La  Fourche,  and  had  resided  within  it,  he 
could  not  have  been  ignorant  either  of  the  boundaries  of  his 
Seigneurie  or  of  the  rights  which  belonged  to  it;  and  that, 
therefore,  if  his  claims  were  unfounded,  he  must  have 
known  them  to  be  so  at  the  time  when  he  made  them. 

But  the  proceedings  under  the  act  for  abolishing  feudal 
tenures  in  Canada  show  that  upon  both  these  points  he 
might  be  honestly  mistaken. 

With  respect  to  the  boundaries  ol  Seigneuries,  it  appears 
that  when  this  part  of  Canada  was  settled  by  the  French 
Government  about  the  year  1680,  the  country  was  waste 
and  uncultivated,  and  for  the  most  part  covered  with  woods 
and  that  any  very  precise  description  of  boundaries  was 
scarcely  possible  ;  that  the  plan  of  settlement  adopted  was 
to  grant  a  large  plot  of  land  to  some  person  as  Seigneur, 
m  order  that  he  might  grant  it  out  to  tenants  or  **  censitaires" 
for  the  pupose  of  cultivation.  The  grant  of  the  Seigneurie 
of  La  Baie  describes  the  boundary  on  one  side  as  two  lea- 
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gués  in  a  forest  to  be  measured  from  the  Lake  of  St.-Pierre, 
with  the  isles,  islets,  and  meadows,  which  might  be  mat 
with  in  that  space,  and  it  is  by  means  of  this  measurement 
that  it  is  made  out  that  this  Seigneurie  at  the  place  in 
question  includes  the  whole  channel  of  the  river,  though 
the  shore  bounding  it  on  the  side  of  Nicolet  is  within  that 
Lordship.  It  might  well,  therefore,  when  the  notice  was 
given,  be  a  matter  of  doubt  whether  the  whole  or  part  of 
the  stream  was  not  also  within  that  Lordship,  though  at  the 
trial  of  this  cause  the  fact  had  been  ascertained  and  was 
admitted  to  be  otherwise. 

The  fact  itself  was  not,  perhaps,  of  any  great  importance, 
for  the  diversion  of  a  stream  running  through  several  Seig» 
neuries,  could  not  be  justified  simply  by  the  circumstance 
that  the  particular  place  at  which  the  diversion  was  made  be- 
longed to  only  one  Seigneur.  On  referring  to  the  the  maps  of 
Canada,  it  appears  that  the  Nicolet  is  a  very  large  river  di- 
vided by  Isle  La  Fourche  into  two  brandies,  of  which  the 
south-west  branch  must  run  through  many  Seigneuries  be- 
side that  of  La  Baie,  and  certainly  runs  along,  and  probably 
in  part  of  its  course  entirely  within,  the  Seigneurie  of 
Nicolet.  But  the  fact  (whether  material  or  not)  was  made 
out  by  the  title-deeds  of  the  respondent  ;  he  had,  therefore, 
at  least  equal  means  of  knowing  it  with  Chandler,  and 
there  is  no  more  reason  for  imputing  actual  knowledge  to 
Chandler  than  to  him. 

As  to  the  general  feudal  rights  of  the  Seigneurs  when 
they  were  abolished  by  an  act  of  the  Legislature  in  1854,  a 
Commission,  consisting  of  all  the  Judges,  was  appointed 
for  the  purpose  of  determining  questions  which  might  arise 
with  respect  to  them.  A  very  large  proportion  of  those 
questions  appears  by  the  proceedings  to  have  related  to  the 
rights  of  the  Seigneurs  in  non-navlgable  streams  and  waters 
within  their  Seigneuries.  They  insisted  that,  notwithstand- 
ing the  grant  of  the  lands  by  them  to  their  tenants  or 
^^  censitaires,"  they  still  retained  the  property  in  all  these 
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waters,  and  a  right  to  the  exclusive  use  of  them  for  the  pur- 
poses of  mills  and  manufactories.  This  claim  was  not  al- 
lowed by  the  Commissioners,  though  it  seems  to  have  been 
in  some  instances  recognized  by  judicial  decision. 

With  respect  to  mills,  it  appears  that  each  Seigneur  was 
bound  by  law  to  build  a  grist-mill  within  his  Seigneurie 
for  the  use  of  his  tenants,  that  the  tenants  were  bound  to 
resort  to  such  mill,  and  that  no  person,  except  the  Lord, 
was  at  liberty  to  build  a  mill  of  the  same  description  within 
the  Seigneurie.  These  mills  were  called  ^*  moulins  banaux,'^ 
and  if  a  mill  of  the  same  kind  were  erected  within  his 
Seigneurie  by  any  other  person,  the  Lord  had  the  right  to 
demand  its  demolition.  He  also  claimed  the  right  of 
taking  back  from  any  "  censitaire  "  a  portion  of  the  land 
included  in  his  grant  for  the  purpose  of  erecting  such  mill, 
making  a  reasonable  compensation. 

Whe^.her  this  last  claim  was  well  founded  or  not  does 
not  appear  to  have  been  decided  by  the  Judges  under  the 
Commission,  but  it  is  submitted  as  a  proposition  of  law  by 
the  Attorney-General. 

V  Now  Chandler's  protest  is  quite  in  conformity  with  these 
claims  ;  he  insists  that,  in  his  character  of  Seigneur  of  Ni- 
colet  and  La  Fourche,  he  is  entitled  to  all  non-navigable 
streams  within  the  Seigneurie,  and  to  the  exclusive  right 
of  building  mills  and  manufactories  of  all  kinds  within  the 
same,  and  he  alleges  that  the  proceedings  of  the  Lavallées 
in  erecting  the  dam  and  quay  within  his  Seigneurie  were 
an  infringement  of  his  rights. 

It  may  admit  of  doubt  whether  Chandler's  claim  to  inter- 
fere with  the  wor^s  of  Lavallée's  mill  within  his(Chandler's) 
Seigneurie  was  entirely  without  foundation.  If  the  Lord 
had  a  right  to  prevent  the  erection  by  his  teniCnt  of  any  grist 
mill  within  the  Lordship  on  the  ground  that  it  might  inter- 
fere with  the  custom  due  to  his  own  mill,  there  seems 
room  for  argument  that  he  might  prevent  the  erection 
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within  his  Seigneurie  of  the  works  of  a  mill  of  that  dea* 
eription  which  might  be  equally  injurious  to  him  though 
the  main  building  was  situate  within  the  limits  of  an  ad- 
joining Seigneurie  The  question,  however^  is  not  whether 
Chandler  could  have  sustained  his  claim,  but  whether  it  was 
so  unreasonable  that  it  could  not  have  been  advanced  bona 
fidey  and  we  certainly  cannot  come  to  that  conclusion.  It 
is  mentioned  in  his  protest  that  he  had  served  a  notice  of 
claims  to  the  same  effect,  in  the  year  1825,  on  the  Despins, 
the  then  owners  of  the  mill. 

We  feel  bound  to  say  that  we  can  discover  nothing  in 
this  case  to  support  the  charge  of  wilful  misrepresentation 
by  Chand'ler,  nor  can  we  find  any  sufficient  evidence  of 
surprise  or  intimidation  of  the  respondent.  Many  months 
intervened  between  the  service  of  the  protest  and  the 
agreement,  and  there  is  nothing  to  show  that  the  respondent 
was  in  any  manner  under  the  control,  or  influence  of 
Chandler,  or  in  such  circumstances  or  condition  of  life  as 
to  be  subject  to  intimidation  by  him. 

The  retrocession  obtained  from  Richard,  and  the  threat 
by  Chandler  to  build  a  mill  in  the  Seigneurie  of  Nicolet, 
are  in  a  great  measure  explained  by  the  state  of  the  law, 
to  which  we  have  adverted,  at  the  date  of  the  agreement, 
and  we  think  that  the  engagement  by  Chandler  not  to  build 
any  mill  within  certain  limits  was  a  substantial  concession 
by  him  If,  therefore,  the  transaction  were  recent,  and 
had  not  been  the  subject  of  former  discussion,  we  must  hold 
upon  this  evidence  that  the  charge  of  "dol  "  brought  against 
Chandler  has  not  been  substantiated  ;  but  it  must  be  re- 
membered that,  for  some  time  after  the  agreement  was 
made,  it  was  acted  upon  by  both  parties  ;  that  its  validity 
was  first  disputed  in  1852,  when  Chandler  was  dead, 
though  Cressé  seems  to  have  been  living  ;  that  the  grounds 
on  which  its  validity  was  then  disputed  were  the  same  with 
those  laid  in  the  present  suit;  that  the  case  was  decided 
against  the  respondent,  and  that  he  acquiesced  in  the  de- 
cifiion.    When  the  present  suit  was  brought,  Cressé  as  weP 
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as  Chandler  was  dead.  Under  such  circumstances  every 
presumption  is  to  be  made  in  favour  of  parties  whose  con- 
duct is  impeached  after  the  death  of  both,  and  when  all  the 
explanations  which  might  be  desirable  can  no  longer 
be  afforded. 

It  remains  to  consider  the  objection  of  error  in  the  motif 
déterminant  of  the  agreement.  Error  on  the  part  of  the  res- 
pondent is  alleged  generally  both  as  to  matter  of  fact  and 
of  law.  In  what  circumstances  error  will  be  a  ground  for 
setting  aside  or  refusing  to  act  upon  an  agreement  generally, 
and  an  agreement  of  compromise  in  particular,  and  what 
the  nature  and  effect  of  the  error  must  be,  seems  to  have 
perplexed  alike  Judges  in  England  and  foreign  jurists. 

The  question  here  is  to  be  determined  exclusively  by  the 
French  law  as  it  is  applicable  to  compromises  or  transactions» 
The  rule,  as  we  collect  it  from  the  numerous  authorities 
cited  in  the  argument,  appears  to  be  this  : — If  the  error 
relied  on  be  in  a  matter  of  fact,  and  the  fact  be  one  not  in- 
cluded in  the  compromise,  and  of  such  a  character  that  it 
must  be  considered  the  determining  motive  of  either  of  the 
parties  in  entering  into  the  agreement,  its  existence  is  re- 
garded as  a  condition  implied,  though  not  expressed  ;  and 
then,  if  the  fact  fail,  the  foundation  of  the  agreement  failg^ 
This  seems  to  be  the  meaning  of  the  language  used  by 
Touiller,  b.  3,  tit,  3,  sec.  1,  art.  42,  and  following  articles. 

The  instances  which  he  puts  are,  if  a  compromise  be 
Jbonded  on  the  genuineness  of  instruments  which  turn  out  to 
be  forged,  or  if  a  suit  which  it  is  the  object  of  a  compromise 
to  determine  turns  out  to  have  been  already  decided  in  fa- 
vour  of  one  of  the  parties,  or  if  a  compromise  be  founded 
npon  a  will  which  turns  out  to  have  been  revoked  by 
another  will  of  which  the  parties  are  ignorant. 

But,  be  says  when  the  compromise  is  general  of  all 
matters  in  difference  between  the  parties,  then  the  rule  of 
law  is  different,  because  it  is  not  proved  that  the  compromise 
would  not  have  taken  place,  although  the  parties  had 
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known  that  one  of  the  points  was  not  doubtful.  In  such  a 
case  it  is  neither  proved  nor  presumed  that  the  compromise 
would  not  have  taken  place,  and,  in  case  of  doubt,  ^^  erreur 
ne  nuit  qu^à  celui  qui  était  dans  Pignorance.  ^  The  general 
rule  then  applies,  "  error  nocet  erratUiJ*^ 

We  cannot  say  that  in  this  case  any  mistake  of  fact  has 
been  proved  on  the  part  of  the  respondent  which,  if  it  had 
been  known,  would  have  prevented  the  agreement.  It  is 
neither  proved  that  Lavallée  believed  the  part  in  question 
of  the  river  Nicolet  to  be  within  the  Seigneurie  of  Chandler, 
nor  that  if  he  had  known  it  to  be  within  the  Seigneurie  of 
La  Baie  he  would  not  have  entered  into  the  compromise. 

It  appears  to  us  to  have  been  the  intention  of  the  parties 
to  come  to  a  general  settlement  of  all  the  matters  in  dispute 
between  them,  without  resorting  to  litigation  in  order  to 
dertermine  the  various  points  of  fact  or  of  law  upon  which 
their  rights  might  depend. 

As  to  the  efiect  of  error  in  law  upon  agreements  of  this  des- 
cription, article  2052  of  the  Code  Civil  provides,  '^  Les  trans- 
actions ont  entre  les  parties  Tautorité  de  la  chose  jugée  en 
dernier  ressort.  Elle  ne  peuvent  être  attaquées  pour  cause 
d^erreur  de  droit  ni  pour  cause  de  lésion." 

This  article  in  itself,  of  course,  has  no  force  in  Canada, 
but  it  is  merely  an  embodiment  of  the  ancient  law  of  France, 
as  is  clear  from  the  chapter  in  Domat's  civil  law,  Tit.  Des 
Transactions^  and  as  is  expressly  stated  by  Merlin  in  the  pasr 
sage  relied  on  by  the  respondent  in  the  Répertoire,  Tit. 
Transaction.^  sec.  6,  art.  2,  vol.  34,  p.  371.    He  says: — 

*^  L'erreur  de  droit  ne  peut  jamais  servir  de  prétexte 
pour  faire  rescinder  une  transaction.  Les  anciennes  lois 
Pavaient  décidé,  et  Particle  2052  du  Code  Civil  dit  expres- 
sément que  ^  les  transactions  ne  peuvent  être  attaquées  pour 
cause  d'erreur  de  droit.'  ^ 

As  a  general  rule  this  is  not  denied  by  the  respondent. 
But  he  contends  that  there  is  an  exception  where  a  mistake 
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bas  prevailed  generally  with  respect  to  the  law,  aflTecting 
whole  classes  of  the  community,  and  a  compromise  has 
been  made  founded  upon  such  mistake.  And  it  is  said  that 
at  the  time  when  this  agreement  was  made,  the  rights  of 
the  Seigneurs  with  respect  to  non-navigable  rivers  and 
other  waters  within  their  Seigneuries  were  universally 
considered  to  be  much  larger  than  they  were  afterwaid» 
fonnd  to  be  by  the  proceedings  under  the  commission  to 
which  we  have  already  referred,  and  that  this  mistake  was 
the  foundation  of  the  agreement.  In  support  of  the  proposi- 
tion of  law,  a  passage  is  referred  to  in  Merlin's  Répertoire 
immediately  following  that  which  we  have  just  read,  and 
which  is  in  these  words  : — 

"  Si  cependant  l'erreur  de  droit  avait  été  tellement  gé- 
nérale que  le  législateur  se  fût  cru  obligé  non  seulement  de 
la  faire  cesser  par  une  déclaration  de  sa  volonté,  mais  en- 
core de  relever  ceux  qui  l'auraient  commise  de  tous  les  ac- 
quiescements auxquels  elle  aurait  pu  les  entraîner,  la  trans- 
action qui  aurait  été  la  suite  d'une  pareille  erreur  serait 
incontestablement  nulle.  C'est  ce  qu'a  jugé  un  arrêt  du  24 
mars,  1807,  rapporté  au  mot  '  Communaux,'  sec.  4.» 

It  is  obvious  that  if  an  act  of  legislation  correcting  a  mis- 
take generally  prevailing  as  to  the  law  on  a  particular  sub- 
ject, at  the  same  time  expressly  relieves  parties  who  have 
acted  on  the  mistake  from  the  con8eq.uences  of  their  acts 
there  is  no  question  for  a  Judge  to  decide  :and  this  is  thecase' 
stated  by  Merlin.  It  is  true  that  the  arrêt  to  which  he  refers 
states  merely  that  the  party  was  not  bound  by  acquiescence 
in  a  decree  arbitral,  "  puisque  I'opinon  générale  était  alors 
que  les  décisions  d'arbitres  forcés  n'étaient  point  attaquables 
par  cette  voie,"— thaï  is,  byway  o{  cassation. 

Neither  the  general  rule  nor  the  particular  case  (of  which 
the  circumstances  were  very  peculiar,  and  founded  on  the 
laws  enacted  by  the  Revolutionary  Government  of  Prance 
m  the  years  1792  and  1793,  in  favour  of  the  peasants 
against  their  Lords)  goes  tlMj  length  of  estabJingX 
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principle  contended  for  by  the  respondeat,  that  a  mistake  of 
law  as  to  rights  of  diflereat  classes  prevailing  generally  at 
the  time  of  a  ^^  iransaciùm^^^  is  sufficient  to  annul  a  contract 
founded  upon  such  mistake. 

Whether  under  any  circumstances  it  would  be  sufficient 
to  do  so  it  is  unnecessary  for  us  to  consider,  because  on  re- 
ferring to  the  proceeding  we  are  satisfied  that  the  facts  of 
this  case  afford  no  ground  for  any  such  question.  On  the 
eontrary,  a  careful  examination  of  those  proceedings  as 
they  are  stated  in  the  Lower  Canada  reports,  with  which 
we  have  been  furnished,  convinces  us  that  at  the  date  of 
this  compromise  very  great  doubt  prevailed  as  to  the  rights 
of  the  Lords  and  their  tenants  respectively  to  the  owner- 
ship and  the  use  of  non-navigable  rivers,  and  as  to  the  right 
to  erect  mills,  and  by  means  of  dams  to  divert  the  water  to 
such  mills,  and  that  there  was  no  general  recognition  of 
the  rights  claimed  by  the  Lords.  The  S7th  question  put 
to  the  commissioners  was  in  these  words.  What  was  the 
jurisprudence  followed  in  Lower  Canada  since  the  cession  of 
the  country  in  relation  to  the  various  rights  claimed  by  Seig- 
neurs in  the  waters  which  pass  through  or  border  upon  the 
lands  comprised  in  their  respective  "  censives  ?  "  The  Segal 
proposition  submitted  on  the  part  of  the  Crown  was,  ^Mhat 
although  several  Judgments  favourable  to  the  pretensions  of 
the  Seigneurs  on  the  matter  have  been  pronounced,  they  are 
not  such  as  the  law  requires  to  establish  a  jurisprudence,*' 
and  the  opinion  of  the  Court  is  ^'  that  there  has  been  no 
established  jurisprudence  in  Lower  Canada  since  the 
cession,  in  relation  to  the  right  in  the  waters  which  pass 

through  or  border  upon  the  lands." 

• 

There  is  no  ground,  therefore,  in  this  case  for  any  excep- 
tion to  the  general  rule  that  an  agreement  of  compromise  is 
not  vitiated  by  a  mistake  of  either  party  in  matters  of  law. 

Upon  the  whole  we  have  come  to  the  conclusion  that 
the  Judgment  of  the  Court  below  cannot  be  supported  ;  that 
this  agreement  is  to  be  dealt  with  upon  the  principles  applied 
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by  French  law  to  "  transactions  ;  "  that  the  withdrawal  cf 
the  claim  of  Chandler  to  interfere  with  the  dam,  and  the  en« 
gagement  to  limit  his  right  of  building  mills,  constituted  a 
sufficient  consideration  to  support  the  agreement,  and  that 
no  sach  proof  has  been  given  either  of  "  dol  "  or  "  erreur,^  as 
would  authorize  a  Court  of  Justice  to  annul  it.  We  must 
humbly  advise  Her  Majesty  to  reverse  the  Judgment  com- 
plained of,  and  to  restore  the  Judgment  of  the  Circuit  Courts 
and  we  think  that  the  appellants  roust  have  the  costs  in  the 
Queen's  Bench,  and  of  this  appeal. 

As  this  case  is  to  be  decided  exclusively  by  the  French 
law,  we  have  forboAe  to  advert  to  the  English  authorities 
upon  the  subject.  But  we  may  observe  that  in  the  case  of 
Stewart  vs.  Stewart,  in  the  House  of  Lords  (6  Clark  and 
Fin.,  911),  which  was  a  case  from  Scotland,  a  very  careful 
examination  took  place  of  the  principles  to  be  applied  to 
this  subject  ;  and  Lord  Cottenham  came  to  the  conclusion 
that  the  rules  of  the  civil  law  had  been  in  effect  adopted 
into  the  law  both  of  England  and  Scotland  ;  and  this  appears 
to  OS  to  have  been  the  case  with  the  law  of  France. 

Aldham,  G.  for  appellants. 

LaPenotière,  W.  for  respondent. 


The  following  are  the  reasons  of  the  Judges,  upon  the 
appeal  before  the  Court  of  Queen's  Bench  in  Canada. 

Sib  L.  H.  Lafontainb,  Bart.,  Juge-en-Chef. — L*appel- 
lant,  qui  était  le  défendeur  en  Cour  de  Première  Instance^ 
a'était  obligé,  par  Acte  Notarié  du  21  mal,  1847,  à  payer  à 
Keneira  Connor  Chandler,  aujourd'hui  décédé,  et  qui  était 
alors  Seigneur  de  la  Seigneurie  de  Nicolet,  la  somme  de 
30/.  par  année,  et  ce  tant  que  l'appelant  ferait  usage  d'une 
certaine  chaussée  appuyée  à  l'une  de  ses  extrémités  sut 
une  terre  qui  était  dans  la  censive  de  cette  Seigneurie. 

Les  intimés  (demandeurs  en  Cour  de  Première  la». 
tance)  senties  représentants  du  dit  Chandler,  et,  oomme 
tels,  ils  avaient  mtenlé,  dans  la  Cour  de  Circuit  des  Trois- 
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Rivières,  l'action  dont  il  s'agit,  et  qui  avait  pour  objet  de 
faire  condamner  l'appelant  à  leur  payer  une  année  de  la 
dite  rente,  savoir  30/. 

Dans  une  exception  ou  defease  à  l'action,  l'appelant  a 
soutenu  que  Pacte  du  21  mai,  1847,  n'avait  été  consenii  par 
lui  que  par  erreur  et  par  suite  des  menaces  qui  lui  avaient 
été  faites  par  l'agent  du  dit  Chandler,  qui  de  prétendait 
propriétaire  des  eaux  de  la  rivière  Nicolet,  tandisque  de 
fait  le  dit  Chandler  ne  Pétait  pas  et  ne  l'avait  jamais 
été,  que  par  conséquent  son  obligation  de  payer  30/.  par  an 
était  sans  cause,  et  que  l'acte  du  21  mai,  1847,  était  nul  et 
devait  être  déclaré  tel  par  la  Cour. 

La  première  réponse  écrite,  que  les  intimés  firent  à  cette 
exception  ou  défense,  était  qu'en  conséquence  d'un  pre- 
mier jugement  rendu  à  Montréal  dans  une  autre  cause 
entre  les  mêmes  parties,  il  y  avait  eu  chose  jugée  (res  ju- 
dicata). Mais,  quelque  pût  être  la  force  de  cette  réponse, 
même  en  supposant  pour  le  moment  qu'elle  pût  être  bien 
fondée,  il  n'y  a  plus  à  s'en  occuper,  caries  intimés  ont  dé- 
claré devant  cette  Cour  qu'ils  abandonnaient  cette  réponse  ; 
qu'ils  y  avaient  même  renoncé  en  Cour  de  Première  Ins- 
tance. En  présence  de  cette  déclaration  des  intimés,  la 
loi  ne  nous  permet  pas  de  prendre  connaissance  de  la  ré- 
ponse de  chose  jugée^  non  plus  que  des  autres  procédés 
qui  ont  eu  lieu  sur  la  première  action  jugée  à  Montréal. 

Pour  les  fins  de  la  cause,  il  nous  faut  donc  regarder  cette 
f>résente  contestation  comme  si  elle  était  la  première  qui 
fut  intervenue  entre  les  parties,  et  juger  la  seule  ques- 
tion qu'elle  présente  ;  savoir,  Chandler,  était-il  propri- 
étaire de  la  rivière  ?  S'il  ne  Péiait  pas,  l'acte  de  1847  est 
radicalement  nul,  et  Paction  aurait  dû  être  déboutée. 

Une  branche  de  la  rivière  Nicolet,  celle  que  traverse  la 
chaussée  en  question,  coule  en  cet  endroit  entre  les  terres 
de  la  seigneurie  Nicolet  et  les  terres  de  la  seigneurie  voi- 
sine, appelée  la  seigneurie  de  la  Baie  du  Febvre,  Sa  lar- 
geur est  de  trois  quarts  d'arpent  ou  d'un  arpent.  II  existait. 
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depais  plus  de  trente  ans,   un  moulin  sur  le   rivage  de  la 
dite  rivière  du  côté  de  la  seigneurie  de  la  Baie  du  Febvre* 
On  avait,  pour  utiliser  Peau  de  manière  à  la  faire  servir 
i  Tali  mentation  du  moulin,  construit  une  chaussée   à  tra- 
vers la  rivière.     Un  bout  de  la  chaussée  était  appuyé  î«nr 
la  terre  d'un  nommé  Richard  dans  la  seigneurie  Nicolet. 
Le  moulin,  qui  était  connu  sous  le  nom  de   moulin  Des- 
pins,  fut  acheté  par  Pappelant  et   son  frère,  qui,  suivant 
acte  notarié  du  29  mai,  1844,  acquirent  du  susdit  Richard 
"  le  droit  et  le  privilège  de  bâtir,  construire,  et   ériger  un 
'^  quai  ou  chaussée  sur  sa  terre  située  en  la  paroisse  de 
'^  Nicolet,   vis-à-vis  le   moulin   ci-devant   appartenant  à 
'^  François  Despins,  et  généralement  connu  sous  le  nom  de 
"  ^moulin  de  Despins,'  en  la  seigneurie  de  St.  Antoine  de 
**  la  Baie  (du  Febvre),  et  pour  y  construire  et  asseoir  les 
*'  dits  quai  et  chaussée,  et  le  droit  de  creuser  les  terrains 
'^  nécessaires  pour  recevoir  les  dits  quai  et  chaussée,  jus* 
"  qu'à  une  profondeur  de  dix  pieds  prenant  de  la  rivière, 
*'  sur  cinquante  pieds  le  long  de  la  dite  rivière  ;   pour  par 
^'  les  dits  sieurs  Lavallée,  leurs  dits  hoirs  et  ayants  cause, 
*^  jouir  des  dits  terrains  ainsi  occupés  pour  la  construction 
^  des  dits  quai  et  chaussée  comme  bon  leur  semblera  en 
*'  toute  propriété  de  ce  jour  à  l'avenir." 

L'appelant  est  devenu  depuis  seul  propriétaire  du  mou- 
lin et  de  la  chaussée. 

Les  protêts  faits  au  nom  de  Chandler  contre  l'appelant, 
dans  lesquels  Chandler  se  disait  faussement  propriétaire 
de  la  dite  rivière,  et  induisait  par  là  l'appelant  en  erreur, 
flOQt  du  4  août,  1846  ;  et  pour  mieux  parvenir  à  son  but  et 
intimider  l'appelant,  il  avait  eu  soin  d'obtenir,  le  27  juillet, 
1846,  du  susdit  Richard  (Amant  Richard)  son  censitaire, 
un  acte  de  rétrocession  de  la  dite  terre  de  ce  dernier.  Quel- 
<|ne  droit  que  Chandler  ait  pu  acquérir  à  la  terre  de  Ri- 
chard en  vertu  de  cette  rétrocession  faite  en  1846,  cela 
n'a  pu  diminuer  en  rien  les  droits  antérieurs  que  l'appe- 
lant et  son  frère  avaient  acquis  sur  cette  même  terre  en 
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1844.  Ces  droits  subsistaient  ea  entier.  Du  reste,  si 
Chandler  n'était  pas  auparavant  propriétaire  de  la  rivière» 
Pacte  de  rétrocession  de  la  terre  de  Richard  ne  lui  faisait 
acquérir  aucun  droit  contre  l'appelant,  car  cet  acte  était 
sans  effet  en  ce  qui  regardait  la  propriété  de  cette  rivière. 

Nous  sommes  donc  nécessairement  ramenés  à  cette  ques- 
tion de  la  propriété  de  la  rivière. 

Après  que  Chandler  eût  prétendu  être  propriétaire  de 
la  rivière,  après  qu'il  eût  comme  tel  fait  consentir  à  l'appe- 
lant l'acte  de  1847,  et  après  que  ses  héritiers  eurent  com- 
mencé la  présente  poursuite,  fondée  uniquement  sur  cet 
acte  de  1847,  ces  derniers  ont  fini  par  admettre  par  écrit 
dans  le  cours  du  procès,  que  tout  cela  était  faux.  Us  ad- 
Qiettent  ^^  que  la  partie  de  la  branche  sud-ouest  de  la  ri- 
"  vîère  Nicolet  où  sont  construits  les  dits  moulin  et  chaus- 
**  sée  est  incluse  dans  les  limites  de  la  seigneurie  de  la 
**  Baie  St.  Antoine  (Baie  du  Febvre),  mais  que  la  dite 
^^  chaussée  est  appuyée  sur  la  seigneurie  de  Nicolet,  dont 
*^  les  demandeurs  sont  seigneurs.  " 

Puisque  la  branche  de  la  rivière  dont  il  s'agit  est  dans 
les  limites  de  la  seigneurie  de  la  Baie,  il  s'ensuit  qu'elle 
n'appartenait  pas  et  ne  pouvait  pas  appartenir  au  seigneur 
de  Nicolet. 

La  preuve  est  toute  en  faveur  de  l'appelant,  qui  n'a  pu 
être  induit  à  passer  l'acte  de  1847,  que  par  les  menaces, 
les  iausses  représentations,  le  dol,  et  la  fraude  de  Chandler 
ou  de  son  agent.  Ainsi  la  cause  de  la  promesse  ou  obli- 
gation de  l'appelant  n'étant  pas  valable,  l'acte  de  1847  doit 
être  déclaré  nul  et  l'action  déboutée. 

Le  jugement  de  cette  cour,  qui  est  rendu  à  l'unanimité, 
est  motive. 

Dotal,  Justice. — This  action  is  founded  on  a  deed  en- 
titled "  accord  et  convention  entre  L.  M.  Cressê,  agissant 
**  au  nom'de  K.  C.  Chandler,  écuier,  et  FlavienLa  Vallée,'' 
executed  on  the  2 1st  Mai,  1847,  before  David,  and  his  Col- 
league, notaries,  at  the  parish  of  Nicolet. 
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K.  CL  Cfaandler  fay  iisagntt  signed  this  Jkeâ  M  «eigvi^^t 
and  praprisiar  of  the  fief  and  seignenrie  of  Nicolet^  of  the 
ide  de  la  Fourche  and  of  the  livers  therein,  and  fov  the  con** 
nderation  faereinaiteT  mentioned  promised  to  allow  thé 
dam  which  La  Tallée  fand  constmcYed  across  the  river 
Nioolet  to  remain  in  its  ikem  piesent  state^  ao  bug  ai  the 
said  Flavien  La  Vallée  and  his  heirs  might  désira.  At  tha 
dme  diis  deed  was  execnted.  Chandler  and  the  greater 
nnmber  of  seigneurs  in  Lower  Canada  claimed  to  be  pro* 
prietora  of  the  rivers  running  through  their  seignorirs,  and 
would  not  allow  the  use  of  the  waters  thereof  without  pny- 
niMit  to  them  of  a  sum  ol  money. 

La  Vallée,  believing  the  seigneur's  claim  to  b«9  w#*l| 
founded  in  law,  agreed  to  pay  him  thirty  pounds  afiriM^II/ 
so  long  as  the  dam  existed. 

To  recover  this  sum  the  present  action  was  in§if^fii^4. 

The  respondents  having  withdrawn  fU^if  pUtn  f4  th^ 
;tfg-é«  (res  judicata),  the  only  qtteslio»  <l^i  ff^^m^ft*^  t*^H 
for  the  consideration  of  this  Coorl  is  fM9  Ufi^^fUtiH^  : 

Did  La  Vallée  iceeive  nay  Taànf,^m  t^m^r^t^^ê^f^  t^/f  ^*hi^ 
undertaking  to  pay  CbawUcr  ibifly  y^tit^  «i¥vvv  •/  ' 

It  is  clear  be  leeeired 


The  seignem  in  Ix/ver  CtoM»^  i^^^^f-f  'i-jf^^Ai  j|  *i 
the  rights exnrised  in  FflMftut  ^  ;i«*  •«  «r.i^  )^«  t-^-'^/    '*a 

claim  to  the  eiftîwiH;  t*^xc  ^é  >Hv>^v-'y  ^  i,^  r^M*/  '/  \^a 
rivers  imnin^  'lutv&^ir    '.ii*rir  mi,^k,\M^^ 


In  tbe«aBM5r  If  *Jrn  t    J>^/**«ir/f/i«^.  i»    j»  ^y^* ,  ' /,  ■  /  ^ 

aada  KepiVs»,  i.  iA*^     lu»  ^«g^    «•    .  -  ^.'  .,  ^    «.. 
the  éaiioB  u   fut   mi^o^i^    ^  f,  -^  '  ^     / 

Ike  lepiirrisr  lit»  ^mir^^^j.   ^    >-'*     ,^*^^  *  >  / 
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into  with  the  seigneurs  of  St.  Vallier,  to  whom  he  paid  a 
snm  of  money  annually,  as  in  the  present  case.  See  also 
Lower  Canada  reporta,  volume  A.  Questions  seigneuriales, 
p.  68  A.,  and  the  following  pages,  containing  the  opinion 
of  the  judges  of  Lower  Canada  on  this  question. 

Even  in  France  the  claim  of  the  seigneurs  was  denied 
by  the  most  eminent  jurists.  In  Canada  it  was  absurd,  as 
the  seigneurs  had  not  the  rights  of  the  haute^  moyenne^  et 
bassejustice. 

The  river  Nicolet  is  proved  to  be  a  riyer  floUabUj  and  all 
the  riparian  lots  are  conceded.  A  grantee  named  Richard 
has  been  in  possession  for  20  years  of  the  ground  on  which 
rests  the  dam  of  La  Vallée. 

It  is  therefore  evident  that  the  contracting  parties  entered 
hito  this  agreement  under  the  erroneous  impression  that 
Chandler,  as  seigneur,  had  a  right  to  the  waters  of  the  river 
Nicolet,  to  the  exclusion  of  all  others.  Such  not  being  the 
case,  the  undertaking  of  La  Vallée  to  pay  the  thirty  pounds 
annually  is  no  more  binding  on  him  than  would  be  his  pro- 
mise to  pay  a  like  sum  to  his  seigneur  for  the  use  of  the 
highways  within  the  seigneurie. 

The  grounds  of  the  judgment  are  specially  set  forth  in  the 
judgment  itself. 

It  is  not  necessary  to  cite  authorities  to  show  that  by  the 
laws  of  Lower  Canada  a  promise  resting  on  no  valuable 
consideration  given,  but  made  under  an  erroneous  impres- 
sion as  to  the  law,  is  not  binding. 

Le  jugement  rendu  en  Cour  d'appel,  le  19  décembre  1869, 
est  comme  suit  : — 

La  Cour,  &c. — Vu  l'abandon  fait  par  les  intimés,  tant 
devant  cette  Cour  que  devant  la  Cour  Supérieure,  de  leur 
allégué  de  chose  jugée  contenu  dans  leurs  réponses  spé- 
ciales aux  défenses  de  l'appelant,  par  eux  produites  devant 
la  dite  Cour  Supérieure. 
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Considérant  que  par  leur  présente  demande,  les  deman* 
dears  en  leur  qualité  de  représentants  en  loi  de  feu  Kenelm 
Connor  Chandler  et  de  feue  Dame  Jane  Grant,  son  épouse, 
réclament  du  défendeur  paiement  de  la  somme  de  trente 
livres  courant,  que  le  dit  défendeur  a  promis  payer  au  dit 
feu  Kenelm  Connor  Chandler,  ses  hoirs  et  ayants  cause,  par 
acte  d'accord  et  convention  fait  et  passé  en  la  paroisse 
deNicolet,  devant  Mtres.  David  et  son  confrère,  le  vingt 
et  unième  jour  de  mai,  mil  huit  cent  quarante  sept,  entre 
Luc  Michel  Cressé,  agissant  en  sa  qualité  de  procureur  du 
dit  feu  Kenelm  Connor  Chandler  et  le  dit  défendeur  ; 

Considérant  que  le  dit  acte  d'accord  et  convention  a  été 
consenti  par  le  défendeur  en  faveur  ,du  dit  feu  Kenelm 
Connor  Chandler,  en  sa  qualité  de  seigneur,  propriétaire 
primitif  de  cinq  sixièmes  par  divis  du  fief  et  seigneurie  de 
Nicolet,  de  lisle  à  la  fourche  et  des  rivières  d'icelles,  et 
que  la  promesse  y  contenue  de  la  part  du  dit  défendeur  de 
payer  au  dit  feu  Kenelm  Connor  Chandler  la  dite  somme 
de  trente  livres  courant,  le  onze  de  novembre  de  chaque 
année,  n'a  été  faite  qu'en  considération  de  la  permission 
accordée  au  dit  défendeur  par  le  dit  Kenelm  Connor  Chan- 
dler, en  sa  qualité  de  seigneur,  propriétaire  primitif  des 
cinq  sixièmes  du  fief  et  seigneurie  de  Nicolet,  de  l'isle  à 
la  fourche  et  des  rivières  d'icelles,  de  construire  et  asseoir  la 
chaussée  du  moulin  du  défendeur  en  toute  la  largeur  de  la 
branche  sud  ouest  de  la  rivière  Nicolet  ; 

Considérant  qu'au  temps  de  l'exécution  du  dit  acte  d'ac* 
cord  et  convention,  le  dit  Kenelm  Connor  Chandler  n'était 
pas  propriétaire  des  eaux  de  la  dite  rivière  Nicolet,  et  que 
la  permission  ainsi  par  lui  donnée  au  dit  défendeur  n'a 
conféré  à  ce  dernier  aucun  des  droits  stipulés  en  sa  faveur  ; 

Considérant  que  cette  erreur,  cause  et  motif  déterminant 
du  consentement  donné  par  les  deux  parties  au  dit  acte 
d'accord,  suffit  seule  en  loi  pour  annuler  le  dit  acte 
d'accord  et  convention,  et  qu'en  conséquence  il  y  a  erreur 
dans  le  jugement  prononcé  par  la  Cour  Supérieure,  siégeant 
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à  Trois-Rivières,  le  vingt-septième  jour  de  juin,  mil  huit 
cent  cinquante  neuf,  infirme  le  dit  jugement  prononcé  par 
la  Cour  Supérieure  siégeant  à  Trois-Rivières,  le  vingt- 
septième  jour  de  juin,  1859,  avec  dépens  contre  lea  intimés, 
en  faveur  de  Rappelant;  et  cette  Cour  procédant  à  rendre  le 
jugement  que  la  dite  Cour  Supérieure  aurait  dû  proiioncer, 
annulle  et  met  au  néant  le  susdit  acte  d'accord  et  conven- 
tion du  21  jour  de  mai,  1847,  en  partie  suscité,  et  en  consé- 
quence déboute  les  intimés,  demandeurs  en  Cour  Supérieure, 
de  l'action  par  eux  intentée  contre  le  dit  appelant,  défen* 
deur  en  ladite  Cour,  et  condamne  les  dits  intimés  à  payer  à 
l'appelant  les  frais  par  lui  encourus  en  la  dite  Cour. 


SUPERIOR  COURT.— QUEBEC. 
Befoi«  : — ^Taschebeau,  Justice. 


No.  26. 


Lampsoi^. 


Plaintif. 


vs. 


Taylor»  étal.,... • Defendants. 

and 
VHuoHEs,  et  al. y Jt^-  Vlnstance. 


Held:— lo.  That  ibo  pieicription  of 
Htc  yean  against  a  claim  fot  rent,  can- 
not be  pleaded  in  bar  to  a.  olatm  (or  the 
rents,  issaes  and  profita  in  a  petitory 
action. 

2o.  That  when  property  is  claimed 
«Oder  a  thirty  years  pfeicription,  and,  to 
establish  snoh  prescription,  the  posses- 
lion  of  predeoeisors  is  ioToked,  the  names 
of  such  predecessors  most  be  set  forth. 


Jngé  :  lo.  Qm  la  preiqription  da  olm| 
ans  contre  nne  demande  pour  loyer,  ne 
peat  être  pUidee  à  une.  demande  poar  lei 
fruits  et  rerenus  dans  une  action  péti- 
toire. 

2o.  Qne  quand  une  propriété  est  récla- 
mée en  Tcrtn  de  la  prescription  trenten- 
naire,  et  que  pour  établir  telle  prescrip- 
tion, la  possession  de  ses  auteun  est  inf<o« 
2uée,  les  noms  de  tels  auteurs  doivent 
tre  donnés* 


Judgment  rendered  the  llth  November,  1862. 

This  was  a  petitory  action  whereby  the  plaintiff  claimed 
an  emplacement  and  buildings  thereon  erected,  together 
with  the  rents,  issues  and  profits  thereof  from  the  1st  May, 
1838. 


155 

The  action  was  met  by  a  défense  au  fonds  en  droite  a 
défense  au  fonds  enfaii^  a  temporary  exception  and  a  per- 
petual exception  containing  three  counts.  In  the  first  count 
of  this  perpetual  exception  it  was  alleged  that  on  the  12th 
May,  1834,  one  Edward  Harbottle  had  obtained  from  J. 
B.  Laporte,  then  proprietor  in  possession  of  the  premises 
in  question,  a  lease  of  the  same  for  three  years,  from  May, 
1835,  to  May,  1838. 

That  Harbottle  had  occupied  these  premises  until  the 
expiration  of  the  lease,  and  afterwards  by  tadie  reconduction 
till  the  year  1843,  that  the  defendants  then  continued  the 
business  of  Harbottle  on  the  premises,  and  for  this  purpose 
leased  them  from  Laporte  by  a  verbal  lease,  under  which 
they  occupied  until  the  9th  September,  1850,  when  they 
obtained  a  notarial  lease  from  E.  Baird,  under  which,  and 
the  tacite  reconduction  of  the  same  ,  they  continued  to  oo- 
eupy  the  premises  as  lessees  till  the  Ist  May,  1858,  That 
the  rent  had  been  duly  paid  up  to  this  date  d^  bonne  foi^ 
and  consequently  they  could  not  now  be  called  upon  to 
pay  it  again.  The  conclusion  was  for  the  dismissal  of  the 
plaintiff's  action.  In  the  second  count  it  was  alleged  that 
the  sum  claimed  by  the  plaintiff  for  rents,  issues  and 
profits,  could  only  be  claimed  à  titre  de  loyers^  and  that 
such  a  claim  could  not  be  maintained  because  the  defen- 
dants invoked  against  it  the  prescription  of  five  years.  The 
conclusion  was  again  for  the  dismissal  of  the  action.  In 
the  third  count,  the  defendants  alleged  that  they  had  by 
deed  of  sale  dated  at  Quebec,  on  the  25th  March,  1857, 
acquired  the  premises  in  question,  that  they  and  their  pre- 
decessors had,  continuellement^  franchementy  pubUquemeniy 
et  sans  inguietationy  possessed  the  same  for  more  than  thirty 
years,  and  thai  they  and  their  predecessors  whose  rights 
they  invoked,  having  possessed  these  premises,  had  acquired 
prescription  thereof,  and  this  prescription  they  set  up  as  a 
fin  de  non  recevoir^  and  concluded  that  the  plaintiff^s  action 
should  be  dismissed. 

To  this  plea  the  plaintiff  demurred. 
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Lampson,    In  support  of  demurrer  contended  ;    that, 
granting  each  or  any  of  the  three  counts  contained  in  the 
Perpetual   Exception  intrinsically  good  in  law,   and  an 
answer  in  bar  to  the  demand,  it  was  still  impossible  that 
these  three  reasons  or  grounds  of  exception  could  all  stand 
together,  because  they  were  contradictory  and  inconsistent, 
the  first  alleging  that  the  defendants  had  been  mere  lessees, 
and  the  third  claiming  the  benefit  of  a  prescription  that 
runs  only  in  favor  of  proprietors,  but  that  none  of  these  three 
counts  was  in  itself  a  valid  plea.  The  first  set  up  a  claim  to 
exemption  from  the  payment  of  the  rents,  &c.,  of  the  pro- 
perty during  the  time  it  was  occupied  by  the  defendants, 
because  they  occupied  as  mere  lessees  ;  but  if  the  defen- 
dants had  been  bona  fide   lessees  they    bad  forfeited   all 
such  exemption  by  contesting  the   plaintiffs  right  to  thç 
property,  and  pleading  to  the  merits  of  the  action.    If  mere 
lessees,  they  should  have  availed  themselves  of  the  sure 
protection  provided  by  the  law,  they  might  and  should  have 
called  in  their  landlord  en  garantie,   or  else  have  pleaded 
that  they  did  not  occupy  as  proprietors,  but  merely  as  lessees, 
and  have  declared  the  name  and  residence  of  their  les- 
sor. (1)  But  they  had  not  adopted  either  of  these  methods, 
and  had  by  their  defence  assumed  the  responsibility  of 
defendants  claiming  to   be   proprietors   of  the   property 
claimed. 

Having  thus  entered  into  litigation,  in  which  as  mere 
lessees  they  had  no  interest,  they  could  only  avail  them- 
selves of  such  pleas  as  might  be  used  by  a  defendant 
claiming  to  be  the  proprietor. 

They  could  not  first  deny  the  plaintiff's  ownership  and 
contest  his  action,  and  if  unsuccessful  in  this,  escape  the 
consequences  by  asserting  themselves  to  be  mere  lessees  ; 
on  the  contrary,  if  the  plaintiff  could  show  that  his  right  of 
action  was  well  founded,  (he  defendants  must  be  con- 
demned to  pay  the  rents,  issues  &c.,  for  the  duration  of 

(1)  Poth.,  Traité  de  Propri^U,  No.  290. 
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their  occupancy,  as  well  as  to  quit  and  restore  the  property. 
Â8  to  the  pretended  loase  from  Baird,  it  was  not  properly 
pleaded,  as  there  was  no  allegation  that  Baird  was  ever 
in  possession  of  the  property,  or  that  he  ever  had  any  right 
or  even  claim  to  it,  or  authority  to  dispose  of  it. 

This  count  contained  no  denial  whatever  of  the  plain- 
tiff's right  to  the  property,  and  the  allegations  contained, 
even  if  true,  could  only  warrant  a  conclusion  for  exemption 
from  the  payment  of  the  rents  &c.,  previous  to  May,  1858, 
yet  the  plea  concluded  for  the  total  dismissal  of  the  action. 

The  like  objection  would  apply  to  the  second  count  of  the 
defendants'  exception,  but  besides  this  there  was  another. 
The  sum  claimed  by  the  plaintiff  was  not  claimed  as  ordi- 
nary rent  due  from  his  lessee  to  his  lessor  à  titre  de  loyer j 
but  was  claimed  as  the  rents,  issues,  profits  and  emoluments 
whereof  the  plaintiff  had  been  deprived  by  the  defendants* 
illegal  occupancy  of  his  property. 

Moreover,  it  had  been  held  that  the  five  years  prescription 
against  rent  was  not,  as  alleged  in  the  plea,  an  absolute 
prescription,  but  was  a  mere  presumption  requiring  an 
allegation  of  payment,  and  an  offei  of  proof. 

There  remained  now  but  the  third  count,  and  the  allega- 
tions of  this  were  so  vague  and  indefinite  that  they  afforded 
no  matter  to  be  answered  by  the  plaintiff.  In  the  first  count 
the  reprenants  l'instance  for  the  defendants  had  set  forth  a 
pretended  lease  from  one  Baird  without  any  allegation  that 
be  had  a  right  to  grant  such  a  lease,  and  in  this  count  they 
set  forth  a  sale  without  stating  who  the  vendor  was,  or  that 
he  had  ever  been  in  possession  of  the  property,  or  had  any 
right  to  or  over  it,  without  producing  any  deed  of  sale.  Again 
the  plea  of  prescription  wps  insufiiciently  set  forth  ;  the 
plea  set  forth  that  the  defendants  and  their  predecessors 
bad  held  the  property  for  SO  years,  but  had  not  alleged 
who  their  predecessors  were,  and  the  plaintiff  was  called 
upon  to  deny  the  right  of  certain  persons  without  being 
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told  who  they  were.  It  might  be  true  that  a  person  who  had 
had  open  and  peacable  possession  himself  for  SO  years  had 
no  need  of  any  title,  but  when  a  party  had  only  had  pos- 
session for  a  portion  of  the  SO  yeard,  and  to  establish  his 
prescription  invoked  the  rights  and  possession  of  his  pre- 
decessors who  held  daring  the  other  portion  of  the  requisite 
time,  he  must,  in  order  to  derive  advantage  from  their 
possession,  allege  and  show  that  he  was  lawfully  in  Xheit 
place  and  stead,  and  continued  their  occupancy,  and  is  en- 
titled to  enjoy  their  rights. 

Malouin,  for  defendants,  urged  in  anwer  to  the  demurrer. 

to.  That  the  1st  ground  of  exception  was  perfectly  legal, 
inasmuch  as  the  defendants  alleged  that  they  had  held' 
the  property  in  question  as  lessees,  and  that  they  had  in 
good  faith  paid  to  their  lessor  the  annual  rent  of  the  pré- 
mises  in  question,  that  by  their  plea  they  shewed  that 
another  party  had  held  the  property  and  not  they,  the  de- 
fendants, and  they  indicated  to  the  plaintiff  the  name 
of  the  party  who  had  held,  that  therefore  they  could  not 
be  made  to  pay  the  rent  of  the  property  twice.  That 
although  the  defendants  had  prayed  by  the  conclusions  of 
their  plea  for  the  dismissal  of  the  plaintifTs  action,  still  the 
plea  was  good,  and  all  the  Court  could  do  would  be  to 
modify  the  conclusions  by  granting  less  than  they  prayed 
for. 

2o.  That  the  second  ground  of  exception  pleaded  was 
good  in  law  inasmuch  as  the  plaidliflT  claimed  the  rents, 
issues  fltc,  aitd  the  exception,  taken  to  this  count  of  (he 
defendants'  plea,  was  that  the  greater  pottion  of  Ûïis  teiit 
was  prescribed. 

So.  That  as  to  the  third  ground  of  exception  there  could 
be  no  doubt,  as  the  prescription  invoked  by  the  defendants 
was  the  prescription  of  SO  years,  and  that  under  the  law  of 
France,  it  was  not  necessary  to  set  up  any  title,  even  tbougb 
a  party  invoked  the  possession  of  their  predecessors  :  That 
Che  defendants  had  the  right  to  prove  by  oral  or  parol  tes- 
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dmony  as  well  tbe  possession  of  their  auteurs^  as  their 
own.  Pothier,  Droite  de  la  Prescripiiam^  Vol.  4  Now 
172,  expressed  himself  in  very  plain  terms  ; — be  says  : — 
*^  Sur  les  qualités  que  doit  avoir  la  possession,  il  y  a  cette 
^'  difference  entre  la  possession  de  10  on  20  ans  et  celle^i 

"••••• au  contraire  ponr  la  prescription  de  30  ans 

"  il  n'est  pas  nécessaire  que  le  possesseur  produise  le 
"  titre  d'où  procède  sa  possession.  " 

He  further  argued  that  although  he  had  not  produced  the 
titles  ol  his  auteurs^  still  he  had  produced  his  own  title, 
which  he  was  not  bound  to  do  ;  he  referred  the  Court  to  tbe 
Case  No.  1484,  Alford  and  Julien  et  al.j  in  the  Superior 
Court  of  Quebec,  in  which  case  in  September,  186S, 
Mr.  Justice  Stuart  held  that  it  was  not  necessary  to  allege 
the  titles  of  the  auteurs,  when  the  SO  years  prescription  was 
invoked,  and  that  the  plea  in  the  present  cause  was  a  copy 
of  tbe  plea  which  was  there  maintained. 

He  also  referred  to  Nos.  171  and  176,  of  the  fourth  Vol. 
of  Pothier.  *^  De  la  prescription  ^  to  show  that  the  defen- 
dants had  the  right  to  invoke  tbe  possession  of  their  auteurs^ 
and  also  to  adduce  oral  testimony  to  prove  the  SO  years 
prescription. 

Jagement  : — Considérant  que  ni  Taction  du  demandeur, 
ni  le  second  chef  de  l'exception  péremptoire  en  droit  perpé- 
tuelle des  reprenants  l'instance  n'allèguent  aucune  relation 
de  locateur  et  locataire  entre  le  demandeur  et  les  défen- 
deurs, et  que  l'action  du  demandeur  est  au  pétitoire  et 
qu'il  n'était  pas  loisible  aux  reprenants  Pinstance  de  plaider 
une  prescription  de  cinq  années  à  une  demande  de  fruits  et 
revenus  sur  action  pétitoire  ;  considérant  que  par  le  troi- 
sième chef  de  leur  dite  exception  péremptoire  en  droit  per. 
pétuelle  les  reprenants  l'instance  plaident  une  prescription  de 
trente  ans  par  eux  et  leurs  prédécesseurs,  dont  ils  invoquent 
le  droit  et  cause,  n^indiquant  pas  les  noms  de  leurs  dits  pré- 
décesseurs ou  la  possession  plaidée  en  cette  cause,  la 
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Cour  déclare  les  deuxième  et  troisième  chefs  d'exception 
insuffisants,  maintient  la  dite  réponse  en  droit  du  deman- 
deur aux  dits  deux  chefs,  et  les  renvoie  avec  dépens. 

Lampson,  Georqe,  for  plaintiff. 

LéoARÉ  and  Malouin,  for  the  defendants  and  reprenants 
l'instance. 


CIRCUIT  COUilT.- 
Before — Monk  : 


MONTREAL. 
Justice. 


No.  541. 


FiSHER, ^ PlaifUif. 


vs. 


Proysncuer,  et  al.y   Defendants. 


Held:— That  auretiea  in  appeal  an 
liable  for  the  eosto  of  an  appeal  where 
the  judgment  of  the  Court  beluw,  rendered 
in  an  hjpethecary  action,  is  affirmed, 
although  a  dilaistement  was  made  by 
the  defendants  before  signification  of  the 
judgment  rendered  in  the  C-  nrt  below, 
and  although  no  absolute  judgment  was 
given  in  the  Court  below  for  oosts»  but 
only  a  judgment  condemning  the  defen- 
dants to  p.iy  the  debt  and  eosts,  unless 
they  preferred  to  quit  and  abandon  the  lot 
hypothecated. 


Jugé  :  Que  des  cautions  en  appel  sont 
tenues  des  frais  d'appel  dans  le  cas  où  le 
jugement  de  la  cour  inférieure,  rendu 
dans  une  action  hypothécaire,  est  confir* 
mé,  quoiau'un  délaissement  soit  fait 
par  les  détendeurs  avant  signification  du 
jugement  de  la  cour  de  première  instance, 
et  quoiqu'aucun  jugement  ne  fut  rendu 
en  cour  inférieure  pour  las  dépens,  mais 
seulement  un  jugement  condamnant  les 
défendeurs  i  payor  la  dette  et  les  frais, 
si  mieux  ils  n'aimaient  délaisser  la  pro- 
priété hypothéquée. 


Judgment  rendered  the  27th  February,  1863. 

Monk,  Justice  : — This  is  an  action  brought  in  November, 
1862,  against  the  defendants  as  sureties  in  appeal  for  one 
Josephte  Ambault,  defendant  in  a  cause  instituted  by  the 
present  plaintiff  against  her  in  the  Superior  Court. 

The  defendants  plead  that  the  judgment  of  the  Court, 
which  was  in  an  hypothecary  action,  gave  the  defendant 
option  of  giving  up  the  property  within  fifteen  days  from 
the  signification  of  the  judgment,  or  paying  the  condemna- 
tion money  and  costSy  and  that  she  had  made  a  délaissement 
in  due  form  on  the  9th  day  of  September,  1862,  four  days 
after  the  judgment  was  rendered  in  appeal,  and  that 
therefore,  neither  the  appellant  nor  her  sureties  were  liable 
to  costs,  there  being  no  absolute  condemnation  for  costs. 
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It  is  trae  that  by  the  judgment  appealed  from,  it  was 
*'  adjudged,  that  the  plaintiff  do  recover  from  the  said 
''  dejfendant,  as  détenteur  of  the  said  lot,  the  sum  of  £S0.4.4, 
^^  interest  due  as  aforesaid,  and  the  œsts  of  the  present 
'^  suit,  unless  the  defendant  prefer  to  and  do,  within  fifteen 
''  days  after  the  signification  of  the  present  judgment,  quit 
"  and  abandon  the  said  lot,  to  the  end  that  out  of  the  pro- 
**  ceeds  thereof  the  said  plaintiff  be  paid.  " 

It  is  true  also  that  the  judgment  rendered  in  appeal 
simply  confirms  the  judgment.  The  judgment  below 
shoold  have  condemned  the  defendant  to  costs  absolutely, 
but  this  action  which  is  only  for  the  costs  in  appeal  must 
be  maintained. 

Judgment  for  plaintiff: — Considering  the  defendant  bath 
not  established  &c.,  exception  dismissed  &c  ,  considering 
that  plaintiff  hath  proved,  &c. 

Torrance  and  Moaais,  for  plaintiff. 

DuNLOP  and  Bkowits,  for  defendants. 


CIRCUIT  COURT.— MONTREAL. 
Before  : — Mojtk,  Justice. 

(JoRHsoN,  etcd., ,00  Plalntlffê» 

No.  164.  J  vs. 

(GsoiTRioir, 0..000  DefemUnt. 


Held  :— lo.  Thai  a  promiM  by  aa  is- 
doner  to  pay  the  amoimt  of  a  note  «hkb 
kid  not  been  protorted  is  ralid,  if  aada 
after  knowledge  of  there  being  no  pro- 
teetiude. 

2o.  That  snch  promiae  may  be  pp>re4 
by  parol  oTidenee. 

3o.  That  the  promise  made  to  aa  agsal 
intiioriied  to  ooUeei  the  note  has  the 


éoÊÊtmr  de  f«yer  W  aMiMe«4  *l  tf*  »/''«<. 

tello  pfiMoaie  esi  f«M#  *t4(^  */fhif**é 
«aee  4«M  a'y  a  pae  ••  de  pt^M* 

V».  (jm  UiU  f^'ithnmn  y%*é'  sUh  ^'m 
▼de  par  tihervf ipM^e  t «fVW 

l0ê.  <|ae  U  pT'/MMMM»  UM  A  »»H  nf-t^t 
ae<«He4  *  ut^f^Af  U  fê$^*m4f*  ^h  *f    ** 
nme  effect  as  if  made  to  Iha  wediter  j  a  te  m^iim  «(M  ^m  4  M-^  4W»4  f«  s 

Judgment  rendered  the  Uih  Hareb^   iWi, 

The  action  was  broogfat  to  recorer  tf#^  mt$émui  //<  «  j/^/^ 
nuBsory  note  made  by  one  Chaj^nz/o,  tci  («Yf/r  //f  M«>f  /^  //  // 

n 
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dant,  and  also  the  costs  incurred  on  a  suit  brought  against 
Chagndn.  It  was  alleged  in  the  declaration  that  the  note 
had  not  been  protested  at  the  express  request  of  the  defen- 
dant, and  that  proceedings  against  Chagnon  had  been 
carried  on  at  the  defendant's  request.  There  was  also  an 
allegation  of  waiver  of  protest  and  a  promise  to  pay  the  note 
and  the  costs  of  the  first  action. 

The  defendant  by  his  plea  denied  that  he  had  requested 
that  no  protest  should  be  made,  and  also  denied  any  pro- 
mise to  pay,  alleging  moreover  that  some  days  after  the 
note  became  due,  he  was  in  the  office  of  Mr.  Monk, 
attorney  of  the  plaintiff  in  the  proceedings  against  Cha- 
gnon, who  stated  to  him  that  he  had  not  protested  the  ndte 
at  the  request  of  one  Archambault,  a  relative  of  the  de- 
fendant, and  on  his  assurance  that  the  defendant  would  pay 
it  ;  that  he,  the  defendant,  had  answered  Mr.  Monk,  that  if 
such  was  the  case  he  would  pay  it  and  not  let  a  relative 
suffer  ;  adding  that  he  never  made  any  absolute  promise, 
and  moreover  that  he  found  that  Mr.  Monk's  statements 
were  not  founded  in  fact,  as  to  what  Mr.  Archambault  said. 

Monk,  Justice  : — The  first  question  to  be  determined 
was  whether  the  defendant,  the  indorser  of  the  note,  had 
waived  the  want  of  protest  by  an  express  promise  to 
pay  it  after  full  knowledge  of  its  not  having  been  pro- 
tested. He  held  that  the  evidence  of  the  Counsel  who  had 
been  examined  as  a  witness  shewed  an  absolute  uncon- 
ditional promise  to  pay  the  note.  Indeed  Mr.  Monk  said 
there  was  also  a  written  promise  in  a  letter  subsequently 
sent  to  him^  by  the  defendant,  which  Mr.  Monk  said  he  had 
torn  up.  The  conditional  promise  set  up  in  the  plea  was 
not  proved. 

The  next  question  arose  as  to  the  proof  of  the  promise 
by  parol  evidence*    He  held  parol  evidence  could  be  taken. 

The  engliah  authorities^  were  clear  on  the  point. 

The  only  other  point  raised  was  that  a  promise  made  to 
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Mr.  Monk  to  pay  the  note  was  not  valid.  He  was  against 
the  defendant  as  to  this  ground  also.  A  promise  to  an 
agent  authorized  to  collect  a  debt  was  sufficient,  and  of  the 
same  effect  as  if  made  to  the  creditor  himself. 

Judgment  for  plaintiffs. 

Perkins,  for  plaintiffs. 

Archambault,  for  defendant. 


COUR  DE  CIRCUIT.— MONTRÉAL. 
Présent  : — Smith,  Juge. 

C  Eerrt,  e^  o/.,  ...•••  • , Demandeurs. 

No.  525.  }  vs. 

(Pjbllt,6<  a/.,.« • Défendeurs. 


Jngé  :  — lo.  Qae  ear  une  dittribution 
da  déniera  prorenant  d'exéontion,  !•  pro- 
enear  de  la  partie  saisiasante  a  droit  à 
I'boDonire  alloaé  snr  I'homologaUoii  da 
rapport  de  diatribution . 

3o.  Que  la  partie  saisissante  n'a  de  pri- 
vilege et  préférenee  que  pour  les  frais  de 
nisie,  et  non  pour  oeux  enoonms  sur 
«btsnfiloB  du  jugement. 


Held  :— lo.  Tbat  upon  distribution  of 
monies  leried  on  ezeooUon,  the  attor- 
ney of  the  seising  creditor  is  entitled  to 
the  fee  allowed  upon  homologation  of 
the  report  of  distribution. 

2o.  That  the  seising  creditor  has  a 
privilege  and  a  preference  only  for  the 
costs  of  seisnre,  and  not  tat  those  la- 
ourred  upon  obtaining  a  Judgment 


Jugement  rendu  le  28  juin,  1862. 

Une  somme  de  £50.3*8^,  produit  de  la  vente  des  meubles 
dès  défendeurs,. ayant  été  rapportée  devant  la  Cour,  le 
piotonotaire  dressa  son  rapport  de  distribution,  dans 
lequel,  par  la  collocation  2e,  il  accorda  à  MM.  Abbott  et 
Dorman,  comme  avocats  des  demandeurs,  l'honoraire  pour 
la  poursuite  de  l'homologation  du  rapport,  savoir  £1.0.0. 

De  plus,  suivant  en  cela  une  pratique  récemment  établie 
dans  le  district  de  Montréal,  par  le  consentement  des- 
membres  du  barreau,  il  coUoqua  MM.  Abbott  et  Dorman^ 
pour  leurs  frais  d'action  £9.3.9,  (collocation  4e}, 

L'opposante  Watson,  propriétaire  des  lieux  loue  a- aux 
défendeurs,  et  leur  créancière  au  montant  de  £T2.0X),  de 
loyers  dus  et  échus,  contesta  ces  deux  collocations  (2e  et 
4e),  alléguant:— 
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Qu'elle  avail  un  privilege  sur  le  produit  de  la  vente  ;  que 
ces  deux  collocations  avaient  été  faites  à  son  préjudice  ;  que 
diaprés  la  loi,  les  seuls  frais  d'exécution  étaient  privilégiés 
et  les  demandeurs  ne  pouvaient  rien  recevoir  en  sus  de  ces 
frais,  avant  qu'elle  ne  fût  payée  entièrement  de  sa  créance. 

Elle  concluait  au  rejet  de  la  collocation  4e,  et  à  ce  que  la 
collocation  2e  fut  attribuée  à  ses  propres  avocats,  au  lieu 
et  place  des  avocats  des  demandeurs. 

Abbott,  pour  les  demandeurs  : — 

Les  avocats  des  demandeurs  sont  colloques  par  privilège 
pour  leurs  frais  d'action,  et  l'opposante,  Watson,  leur  con- 
teste ce  droit. 

Si  l'on  en  juge  par  les  décisions  contradictoires  rendues 
par  les  Cours,  il  est  manifeste  que  la  loi  n'est  pas  très  bien 
établie  sur  cette  question. 

A  Québec,  les  frais  d'action  sont  toujours  accordés  par 
privilège  au  créancier  saisissant.  Les  décisions  sont  uni- 
formes sur  ce  point.  (1) 

Une  ou  deux  décisions  contraires  ont  été  données  à 
Montréal,  probablement  parcequ'on  suivait  une  pratique 
différente  dans  ce  district. 

Les  motifs  qui  doivent  faire  accorder  ce  privilège  en 
vertu  de  notie  loi,  sont  clairement  établis  par  M.  le  juge 
Meredith,  dans  la  décision  en  premier  lieu  citée,  (voir  la 
note)  au  moyen  de  citations  du  droit  français. 

Il  est  à  observer  que  depuis  quelque  temps,  par  le  con- 
sentement général  des  membres  du  barreau,  le  créancier 
saisissant  a  été  presqu'invariablement  colloque  par  pri- 
vilège pour  ses  frais  d'action,  de  sorte  que  l'on  peut  dire 
que  la  pratique  a,  sous  ce  rapport,  été  changée  dans  ce 
district. 

Il  est  clair  que  les  frais  d'action  font  partie  des  frais  né- 

(1)  6  L.  0.  B9p.|  pp.  B&  et  eeq,  :— 2  L.  0.  Bep^,  p.  116  :--6  L.  0.  Bep.,  p.  386. 
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cessaires  pour  le  rapport  des  deniers  devant  la  Cour.  Le 
propriétaire  lui-même,  dans  ce  pays,  doit  se  soumettre  à  la 
nécessité  d'encourir  ces  frais  pour  exercer  son  privilège. 

Dans  cette  cause  au  bénéfice  de  qui  les  demandeurs  ont- 
ils  encouru  des  frais  ?  au  seul  profit  de  Popposante  qui  est 
coUoquée  pour  tout  le  produit  net  de  la  vente  à  l'exception 
des  frais. 

Le  rapport  de  distribution  a  été  dressé  conformément  à 
la  pratique  récente  établie  ici — il  ne  devrait  pas  être  changé. 

ToRRANCK,  pour  Topposautc  : — 

Â  l'égard  de  la  collocation  2e,  on  voit  en  consultant  le 
tarif  que  cet  honoraire  est  payable  à  la  partie  demanderesse 
on  opposante  qui  fait  motion  pour  homologuer  le  rapport. 
Dans  cette  cause,  c'est  l'opposante  qui  a  fait  la  motion,  c'est 
donc  elle  qui  devait  recevoir  l'hoâoraire. 

A  l'égard  de  la  collocation  4e,  l'opposante  se  fonde  sur 
la  décision  rendue  par  les  juges  Day,  Smith  et  Mondelet, 
en  1856,  dans  une  cause  de  Lalonde  vs.  Rowley  et  LaFre- 
naye  et  Papin,  contestant.  (1) 

Dans  la  cause  citée,  le  protonotaire  n'ayant  pas  colloque 
les  avocats  du  demandeur  par  privilège  pour  leurs  frais 
d'action,  ces  derniers  soulevèrent  une  contestation  pré- 
tendant que,  par  la  loi  du  pays,  ces  dépens  ^'  emportent  pri- 
vilège et  priment  tous  autres  créances.  " 

En  déboutant  la  contestation,  M.  le  juge  Day  exprima 
son  opinion  comme  suit  :  ^Ml  a  toujours  été  jugé  dans  ce 
district  qu'il  n'y  avait  de  privilège  que  pour  les  frais  d'exé- 
cution; cette  règle  a  été  suivie  invariablement,  et  nous 
devons  nous  y  conformer  nonobstant  les  décisions  contraires 
qui  ont  été  données  dans  le  district  de  Québec.  " 

La  règle  et  la  pratique  suivies  par  ce  Tribunal  est  ap- 
puyée sur  la  jurisprudence  et  sur  la  loi,  et  nous  ne  pouvons 
nous  en  départir. 

(l)«Ii.C.Bep.,p.l92. 
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Pet  Curiam.  La  coutume  a  toujours  existé  daus  le 
district  de  Montréal  de  ne  pas  considérer  les  frais  d'action 
comme  privilégiés. 

On  a  parlé  d'une  pratique  contraire,  que  les  membres 
du  barreau  s'efforceraient  aujourd'hui  d'établir  ici,  mais 
elle  a  besoin  du  consentement  de  la  Cour. 

Dans  cette  cause,  l'opposante,  Watson,  refusant  de  donner 
son  consentement,  il  faut  s'en  tenir  aux  principes  du  droit 
et  à  la  jurisprudence  invariablement  suivie  dans  ee  district. 

Le  rapport  de  distribution  devra  donc  être  réformé  quant 
à  la  collocation  4e. 

Il  en  sera  autrement  à  l'égard  de  la  2e  collocation. 

L'honoraire  pour  la  poursuite  de  l'homologation  du  rap- 
port de  distribution  appartient  de  droit  à  l'avocat  de  la 
partie  demanderesse  qui  est  l'avocat  de  record. 

La  contestation  de  la  collocation  2e  ne  peut  donc  être 
maintenue. 

The  Court  &c.,  having  heard  the  said  opposant,  Dame  Ann 
Watson,  and  the  plaintiffs  by  their  counsel  upon  the  con- 
testation by  the  said  opposant,  Ann  Watson,  to  the  report 
of  collocation  in  this  cause  prepared,  and  particularly  to 
the  second  and  fourth  items  thereof,  to  wit,  that  part  of  the 
said  report  by  which  Messrs.  Abbott  and  Dorman,  the  plain- 
tiffs' attorneys,  are  collocated  for  prosecuting  to  judgment 
the  said  report,  £1.0.0,  and  for  their  taxed  costs  on  the 
judgment  rendered  in  this  cause  on  the  15th  day,  of  October, 
1861,  £9.3.9,  currency;  having  examined  the  proceedings 
and  evidence  of  record  and  deliberated,  doth  maintain  the 
said  contestation,  with  costs  distraits  to  MM.  Torrance  and 
Morris,  the  attorneys  for  the  said  opposant,  Ann  Watson,  as 
to  the  fourth  item  of  the  said  report  of  collocation ,  granting 
to  the  said  plaintiffs  the  said  sum  of  £9.3.9,  taxed  costs  as 
aforesaid,  and  doth  dismiss  the  said  contestation  as  to  the 
said  second  item.   .And  the  Court,  doth  order  that  the  said 
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teport  of  collocation  be  reformed  as  regards  the  said  item 
no.  4  thereof. 

Abbott  et  Dorstan,  pour  les  demandeurs. 

ToRBAHCX  et  Morris,  pour  l'opposante,  contestant. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 
• 

SSwEETAPPLB, Plaintiff. 
vs. 
Guilt, ••• •    Defendaftt* 


Held  : — That  a  Jadgment  en  êSpara- 
tUm  de  bienê  ean  be  renderad  in  a  caoie 
between  parties  married  in  Upper-Cana- 
da, where  no  eommunatUe  tU  lnen$ 
txisUf  and  there  being  no  marriage  rot- 
tlement  between  such  parties. 


Jago  : — Qu'an  jugement  en  lépara- 
tfen  de  biens  peut-être  rendu  dans  une 
cause  où  les  parties  ee  sont  mariées 
dans  le  Hant-Oanada,  où  il  n'existe  an- 
oune  oommunanfé  de  biens,  et  aneun 
contrat  de  mariage  n'étant  interrenn 
entre  les  parties. 


Judgment  rendered  the  24th  December,  1862. 

Smith,  Justice. — This  is  an  action  en  séparation  de  biens. 
The  parties  were  married  in  Upper  Canada  in  1845,  and 
appear  to  have  removed  to  Lower  Canada  in  1859.  The 
only  question  is  whether  a  separation  of  pioperty  can  be 
granted,  there  having  been  no  communauté  de  biens  esta- 
blished, either  by  marriage  contract,  or  by  the  law  of  Upper 
Canada  :  I  am  disposed  to  follow  what  has  already  been  held 
in  this  Court,  that  a  judgment  e/i  séparation  can  be  granted 
in  a  case  like  this,  which  will  at  least  have  the  effect  of 
preventing  the  wife's  future  acquisitions  from  falling  under 
the  authority  of  the  husband. 

Judgment. — "  It  is  considered  and  adjudged  that  the  said 
plaintiff  shall  and  may  from  the  date  of  her  demand,  to 
wit:  from  the  sixth  day  of  November,  1862,  (date  of  service 
of  process  in  this  cause)  hold,  possess,  use,  administer  and 
enjoy,  separately  and  apart  from  the  said  defendant,  all  and 
every  her  estate  and  property,  real  and  personal,  mo- 
veable or  immoveable,  as  well  those  which  belonged  to 
her  before  her  marriage  with  the  said  defendant,  as  those 
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which  have  accrued  or  shall  hereafter  accrue  to  her,  and 
to  which  she  is  now  or  may  hereafter  become  in  any  way 
entitled,  without  molestation,  trouble  or  hindrance,  by  or 
on  the  part  of  the  said  defendant,  or  any  person  whom- 
soever. 

And  the  Court  doth  adjudge  and  condemn  the  said 
defendant  to  guarantee,  acquit  and  indemnify  the  said 
plaintiff  from  and  against  all  and  every  the  debts,  sum  or 
sums  of  money  for  which  he  may  have  caused  the  said 
plaintiff  to  be  jointly  with  him  liable  or  responsible,  and  to 
pay  to  the  plaintiff  the  costs  of  this  action.  " 

Perkins,  for  plaintiiT. 


SUPERIOR   COURT.— MONTREAL. 
Before  : — Monk,  Justice. 


No.    1883. 


C  McKenzie,. 


Joseph,. 


vs. 


,  Plaintif. 
Defendant. 


Held.— lo.  In  an  action  for  an  ins- 
talment of  a  prix  dt  vente^  that  the 
defendant  cannot  resist  payment,  or  de- 
mand security,  on  the  ground  that  by  the 
description  giyen  by  the  auctioneer's 
adyertisement  and  conditions  of  sale,  the 
property  was  described  as  an  emplace- 
ment ékc,  **with  right  mitoyen  on 
<'  gable  of  buildings  belonging  to  C,  or 
*'  représentatives,  '*  the  notarial  deed 
of  sale  subsequently  pasted  making  no 
reference  to  mitoyenneté. 

2o.  That  the  terms  of  the  deed  of  sale 
will  be  construed  to  contain  the  final 
agreement  of  the  parties,  there  being 
no  eyidenoe  to  the  contrary,  or  that  the 
plaintiff  authorised  the  terms  of  the 
auctioneer's  adyertisement,  or  consented 
to  a  sale  with  the  alleged  right  of  mi- 
toyenneté  therein  referred  to. 


Jugé  ! — lo.  Que  dans  une  aoUon  pour 
un  instalement  sur  un  prix  de  yente,  le 
défendeur  ne  peut  refuser  de  payer,  oit 
demander  caution,  par  la  raison  que  par 
l'ayertissement  de  l'encanteur  et  ses 
conditions  de  yente,  la  propriété  était 
désignée  comme  un  emplacement  Ac,  éko. 
<*  ayeo  droit  de  mitoyenneté  sur  le  pi- 
«  gnon  des  bâtisses  appartenant  à  0-,  ou 
**  ses  représentants,"  l'acte  de  yente  sub- 
séquemment  exécuté  ne  faisant  aucune 
mention  de  mitoyenneté. 

2o.  Que  les  termes  du  contrat  de  yente 
seront  regardés  comme  contenant  le  con- 
trat final  entre  les  parties,  en  autant 
qu'il  n'existe  aucune  prenye  du  con- 
traire, ou  que  le  demandeur  ayait  au- 
torisé les  conditions  dans  l'ayertissement 
de  l'encanteur,  ou  ayait  consenti  une 
yente  ayec  le  droit  de  mitoyenneté  men- 
tionné en  iœluL 


Judgment  rendered  the  17th  February,  186S. 

This  was  an  action  brought  to  recover  £200,  the  third 
instalment  due  under  a  notarial  deed  of  sale  of  real  pro- 
perty from  the  plaintiff  to  the  defendant,  dated  the  1st 
June,  1869. 
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The  defendant  pleaded  that  he  had  bought  the  property 
at  a  public  sale,  made  by  Messrs.  John  Leeming  &  Co., 
anctioneers,  that  by  the  conditions  of  sale  of  the  12th 
May,  previous,  the  property  sold  was  described  as  an 
emplacement  in  the  West  Ward  of  the  City  of  Montreal, 
fcc.  ^^  with  right  mitoyen  on  gcMe  of  building  belonging 
to  Cuviliier  or  representatives^  and  having  sundry  buildings 
thereon  erected  "  at  the  foot  of  which  conditions  the  defen- 
dant had  signed  an  acknowledgment  that  he  bought  the 
emplacement  for  £910,  "  subject  to  all  and  every  the  con- 
"  ditions  of  sale  herein  declared  and  read  out.  "  '  That  the 
notarial  deed  was  only  made  to  complete  the  sale,  and 
that  he  was  entitled  to  the  mitoyenneté  mentioned,  but  that 
no  such  right  existed;  that,  on  the  contrary,  the  heirs 
Cuviliier  had  brought  an  action  against  him  because  he 
made  use  of  the  wall  without  paying  for  it  ;  that  he,  the 
defendant,  had  offered,  before  action  brought,  to  pay  the 
amount  demanded  on  obtaining  security  from  the  plaintiff 
that  he  would  indemnify  him  from  any  condemnation  in 
the  action  referred  to,  and  again  tendered  the  money  on  the 
same  condition. 


I  Answer  to  plea. — That  the  property  passed  by  the  notarial 

I  deed  which   contained  no  clause  as  to  mitoyenneté  ;  that 

I  neither  the  auctioneers  nor  the  party  who  had  given  them 

I  instructions,  had  any  authority  from  the  plaintiff  to  give  any 

promise   of  mitoyenneté^  and  that  the  defendant  having 

accepted  the  deed  and  entered  into  possession  of  the  lot 

was  bound  to  pay  the  purchase  money,  or  take  an  action 

to  have  it  set  aside  or  amended,  and  could  not  set  up  as  a 

defence  an  action  brought  against  him  by  reason  of  his  own 

acts,   and  in  consequence  of  his  unfounded  pretension  of  a 

right  o{  mitoyenneté  not  conveyed  by  the  deed. 

Monk,  Justice. — Stated  pleadings,  and  said  that  it  was 

not  shown  that  the  conditions  of  sale  had  been  authorized 

by  the  plaintiff,  or  even  signed  by  the  auctioneers  on  her 

'  behalf,  and  that  the  Court  could  not  set  aside  or  modify  the 
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subsequent  notarial  deed  consented  to  by  the  parties,  which 
made  no  reference  to  the  mitoyenneté  now  contended  for, 
and  that  the  deed  must  be  held  as  containing  the  true 
agreement  of  the  parties  by  which  they  must  be  bound. 

Judgment. — Considering  that  by  deed  of  the  1st  June, 
1859,  the  plaintiff  sold  to  the  defendant  the  emplacement 
therein  described  as  follows  ^  *  *  and  the  conditions  of 
sale  of  the  12th  May,  1859,  set  forth  in  the  peremptory  ex- 
ception produced  by  the  defendant  and  proved  in  this 
cause,  cannot  by  law  be  invoked  to  modify,  extend,  limit 
or  annul  any  of  the  conditions  of  the  said  deed  of  sale 
of  the  Ist  June,  1859,  and  that  the  parties  to  the  said  deed 
of  sale,  to  wit  :  the  said  plaintiff  and  defendant,  are  bound 
by  the  said  deed  of  sale,  and  by  the  terms  and  conditions 
thereof  only  : 

And  considering  that  by  law  the  description  of  the  em- 
placement and  premises,  and  the  limits  thereof,  as  contained 
and  set  forth  in  the  said  deed  of  sale  of  the  first  June,  1859, 
are  to  be  reputed  and  to  be  held  to  be  the  correct  descrip- 
tion of  the  lot  of  land,  the  emplacement  and  premises  sold 
by  plaintiff  to  the  defendant  by  the  said  last  mentioned 
deed  :  Seeing  that  the  right  of  mitoyenneté  contended  for  and 
claimed  by  the  said  defendant  in  his  said  peremptory  ex- 
ception is  not  included,  mentioned  or  referred  to  in  the 
deed  of  sale  of  the  1st  June,  1859,  and  was  not  thereby  sold 
or  transferred  by  the  plaintiff  to  the  defendant  : 

Considering  that  by  his  peremptory  exception  the  defen-. 
dant  admits  that  the  mur  mitoyen  by  him  mentioned  in  his 
said  peremptory  exception,  did  not  belong  at  the  time  of 
the  said  sale  to  the  said  plaintiff,  but  to  otheif  parties 
therein  mentioned  : 

Seeing  that  it  does  not  appear  by  the  evidence  adduced, 
that  either  William  R.  Hibbard  or  John  Leeming,  the 
alleged  agents  of  the  said  plaintiff,  had  any  power  or  autho- 
rity from  the  plaintiff  to  bind  her  to  the  sale  and  transfer  of 
a  right  to  the  mitoyenneté  belonging  to  other  parties,  or  that 
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they,  in  their  capacity  of  agents,  or  alleged  agents,  had  any 
power  or  authority  to  insert  in  the  said  conditions  of  sale 
of  the  ISth  May,  1869,  that  the  said  property  was  to  be 
sold,  and  was  sold,  with  right  of  mitoyenneté  in  the  gable  of 
the  buildings  belonging  to  Cnvillier,  or  representatives  : — 

Considering  that  the  plaintiff  cannot  by  law,  and  after 
the  execution  of  the  said  deed  of  sale  of  the  1st  June,  1859, 
be  held  or  bound  by  such  conditions  of  sale,  in  so  far  as 
these  conditions  are  at  variance  with  the  said  deed  of  sale, 
and  in  so  far  as  they  exceed  the  powers  and  authority 
proved  to  have  been  possessed  by  her  said  alleged  agents  : 

Considering,  therefore,  that  both  in  law  and  according  to 
the  evidence  adduced  in  this  cause  the  defendant's  peremp- 
tory exception  is  wholly  unfounded,  doth  dismiss  the  said 
peremptory  exception,  and  proceeding  to  adjudicate  upon 
the  merits  of  the  plaintiff's  demand,  doth  adjudge  and 
condemn,  &c. 

Robertson,  A.  and  W.  for  plaintiff. 

DoRioN,  DoRioir  and  Sxnecal,  for  defendant. 
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DISTRICT  OF  MONTREAL. 


QUEEN'S  BENCH, 
Appeal  Side. 

Before  : — Atlwin,    DcvAii,    Meredith,   Mondelet   and 
Bebthelot,  Justices. 

JsRssT, •  • .  •  • •  •  •  •  « •  •  Appellant, 

and 
RowELL, • .  •  •  • Respondent. 


Held  :— lo.  That  the  plaintiff  b  bound 
to  notify  the  defendant  that  lecurity 
for  costs  has  been  eiven,  and  that  a 
demand  of  plea  and  foreolosare  without 
saoh  notioe  are  irregular  and  frill  be 
set  aside,  as  also  a  judgment  of  the 
prothonotarj  rendered  in  the  cause,  in 
favor  of  the  plaintiff,  treating  such  fore* 
closure  as  ralid  and  regular. 

2o.  That  a  defendant  may  obtain 
relief  against  a  jadgment  so  rendered 
by  the  prothonotary  of  the  Superior 
Court,  by  opposition,  or  HmpU  rtquiU 
a/in  cPoppontiorit  as  proyided  by  the 
Con.  Stat,  of  L.  C,  chap  83,  sect  115, 
or  by  an  appeal  to  the  Court  of  Queen's 
Bench. 

3o.  But  if  he  take  his  remedy  by  an 
appeal,  the  Court  will  only  grant  the 
costs  of  the  Court  below,  and  the  ctw- 
burtmunts  in  appeal. 


Jugé:— Que  le  demandeur  est  tenu 
de  donner  ayis  au  défendeur  que  cau- 
tionnement pour  les  frais  a  été  fourni, 
et  qu'une  demande  de  plaidoyers  et  une 
forclusion  sans  tel  avis  sont  irrégulières, 
et  seront  mises  de  côté,  ainsi  qu'un  Juge- 
ment du  protonotaire  rendu  dans  la  cause, 
au  profit  du  demandeur,  traitant  telle 
fbrclusion  comme  valable  et  régulière. 

2o.  Qu'un  défendeur  pent-êtie  relevé 
d'un  Jugement  ainsi  rendu  par  le  pro- 
tonotaire de  la  Cour  Supérieure,  par 
opposition,  ou  par  simple  reqnâto  afin 
d'opposition,  toi  que  pourvu  par  le  Stat. 
Bef.  du  B.-C,  chap.  83,  sec.  115,  on  par 
un  appel  A  la  Cour  du  banc  de  la  Berne. 

3o.  Mais  s'il  a  recours  A  un  appel, 
la  Cour  ne  lui  accordera  que  les  fraja 
de  la  Cour  inférieure,  et  les  débonnés 
en  appel. 


Judgment  rendered  the  9th  December,  1862. 

The  action  was  brought  in  the  Superior  Court  for  the 
district  of  Bedford,  upon  a  promissory  note,  and  an  attach- 
ment before  judgment  was  taken  out.  The  plaintiff,  who 
resided  out  of  the  province,  gave  security  for  costs,  but  gave 
no  notice  to  the  defendant  of  his  having  done  so  ;  on  the 
15th  June,  1859,  a  demand  of  plea  was  served  at  the  protho- 
notaiy's  office,  foreclosure  was  filed  on  the  22nd  June,  and 
the  case  inscribed  for  judgment,  which  was  rendered  by  the 
prothonotary  on  the  same  day,  for  the  amount  of  the  note, 
and  declaring  the  attachment  valid,  from  this  judgment 
an  appeal  was  taken. 

Devlin,  for  appellant,  contended  that  all  proceedings 
had  subsequent  to  the  defendant's  motion  for  security  for 
costs  were  irregular  : — 
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1.  Because  security  was  given  without  notice  to  the 
defendant. 

2.  Because  a  demand  of  plea  was  made  without  notice 
that  security  l|ad  been  given. 

3.  Because  no  legal  demand  of  plea  was  made,  and  the 
foreclosure  was  premature  and  illegal  as  well  as  all  subse- 
quent proceedings. 

DoHERTT,  contended  on  behalf  of  the  respondent  : — 

1.  That  the  appellant  should  have  availed  himself  of  the 
opposition  allowed  by  law  in  case  of  judgments  rendered  in 
vacation,  more  particularly  as  the  judgment  had  been  served 
OQ  him. 

2.  That  not  having  done  so,  the  Court  would  not  in- 
terfere on  account  of  any  trifling  errors  in  the  procedure, 
substantial  justice  having  been  done. 

MoNDELET,  Justice,  dissenting  :  Stated  in  effect  that  the 
members  of  the  Court  were  unanimous  in  holding  that  the 
judgment  as  rendered  was  irregular  and  must  be  set  aside. 
The  question  was  as  to  the  cots.  Now  the  Con.  Stat.,  L* 
C,  chap.  83,  sect.  115,  provided  that  where  judgments 
were  rendered  in  vacation  the  defendant  "  may  contest 
the  judgment  by  a  "  simpUi  requête  afin  d'opposition.  " 

But  by  another  statute  he  had  a  direct  appeal  to  this 
Court* 

This  right  he  had  exercised,  and  would  this  Court  now 
say  to  him  that  he  had  no  right  to  be  here,  that  be  must 
have  but  one  of  the  two  remedies,  or  that  if  he  appealed 
the  costs  of  appeal  would  not  be  granted. 

The  law  having  given  him  two  remedies,  be  held  that 
the  appellant  had  a  right  to  exercise  either,  and  costs  should 
be  given  as  a  necessary  consequence. 

Atlwiit,  Justice. — Held  that  for  the  reason  just  staiedi 
costs  in  appeal  should  be  £iven«  * 


174 

DuTALy  Jastice.  Stated  in  effect  that  the  proceedings 
being  irregular,  the  judgment  must  be  set  aside  and  the 
case  sent  back. 

He  was  disposed  to  limit  the  costs  to  those  which  would 
have  been  incurred  on  an  opposition  under  the  statute, 
costs  being  within  the  discretion  of  the  Court.  Having  a 
cheaper  remedy,  the  appellant  should  not  have  come  to  this 
Court  on  matters  of  mere  form.  Even  if  he  had  a  strict  right 
to  do  so,  a  regard  for  the  rights  of  his  adversary  might  have 
suggested  the  other  course. 

He  would  concur  on  the  whole  as  to  the  judgment  to  be 
rendered  as  to  the  costs,  giving  only  the  disbursements  in 
this  Court,  which  would,  in  all  probability,  be  nearly  the 
same  in  amount  as  the  costs  of  an  opposition  below. 

Meredith,  Justice  : — This  is  an  appeal  from  a  judgment 
rendered  by  the  prothonotary  of  the  Superior  Court,  at 
Bedford. 

It  is  contended  that  the  prothonotaiy  had  no  power  to 
adjudicate  upon  the  saisie-arrêt  which  had  been  sued  out  in 
the  Court  below  ;  but  this  pretension  cannot  be  maintained. 
The  power  to  adjudicate  upon  the  action,  necessarily  in- 
cludes the  power  to  adjudicate  upon  the  saisie-arrêt j  which 
is  simply  an  incident  to  the  action. 

The  plaintiff  ought  however  to  have  given  notice  when 
he  put  in  security  for  costs.  The  foreclosure  of  the  defen- 
dant from  pleading,  without  notice  to  him  of  the  putting 
in  of  security  for  costs,  was  irregular  ;  and  that  foreclosure 
and  all  the  proceedings  in  the  Court  below,  subsequent  to 
the  order  for  security  for  costs,  must,  I  apprehend,  be  set 
aside  ;  but  I  would  not  be  disposed  to  grant  costs.  The 
appellant  might  have  obtained  the  redress  to  which  he 
was  entitled  by  an  opposition  in  the  Court  below,  and  such 
being  the  case,  he  ought  not  to  be  allowed  to  subject  the 
respondent  to  the  very  heavy  costs  of  an  appeal  to  this 
Court. 
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It  was  said  that  aader  the  statute  the  plaiatiffhad  aright 
to  lenoonce  his  jadgment,  and  that  as  he  did  not  do  so,  but 
on  the  contraiy  persisted  in  enforcing  it,  he  ought  to  pay 
the  costs.  The  fact  that  the  plaintiff  did  not  renounce  his 
judgment,  shows  that  the  defendant  was  under  the  necessity 
(tf resisting  the  execution  of  that  judgment;  but  it  does 
not  establish  that  he  ought  to  have  instituted  a  very  ex* 
pensive  appeal,  instead  of  filing  an  inexpensive  opposition, 
and  it  is  I  think  the  duty  of  the  Court  to  discourage  such 
appeals. 

Bkrtiuelot,  Juge  : — L'intimé,  demandeur  en  Cour  de 
première  Instance,  a  obtenu  jugement  sur  un  billet,  en  va- 
cance, lequel  jugement  a  été  rendu  par  le  protonotaire  en 
vertu  de  la  clause  2S,  du  ch.  78,  des  statuts  refondus. 

Il  parait  que  le  demandeur  s'était  cru  obligé  de  donner 
caution  pour  les  frais,  vu  son  absence  du  pays,  puisque 
l'on  voit  qu'il  a  en  effet  donné  ce  cautionnement,  mais  sans 
en  donner  avis  à  l'appelant,  qui  avait  droit  d'en  avoir  con- 
naissance, ne  fut-ce  que  pour  s'opposer  au  cautionnement 
poar  cause  d'insuffisance. 

La  demande  de  plaidoyers  est  faite  ^ans  aucune  intima- 
tion que  le  cautionnement  avait  été  donné,  et  elle  est  suivie 
d'une  demande  de  forclusion  du  32  juin.  Puis  une  inscrip- 
tion pour  jugement,  qui  a  été  rendu  le  même  jour  par  le 
protonotaire  sans  billet  filé  ou  titre  de  créance  dans  la  pro- 
eédnre,  et  sans  mentionner  qu'il  agissait  judiciairement  en 
cas  d'absence  ou  de  maladie  du  Juge,  car  ce  n'est  que 
dans  ces  cas  qu'il  peut  agir, — ^voir  clauses  24  et  25,  du  ch. 
78,  Stat.  Réf.,  B.-C.  ^^  In  certain  cases  prothonotary  to  per- 
^  form  the  duties  of  resident  Judge  out  of  Tenti.  " 

II  faudrait  selon  moi  que  le  jugement  constatât  par  lui- 
même,  et  à  sa  face,  la  qualité  du  protonotaire  pour  agir. 

Pour  tontes  ces  raisons  l'appel  doit  réussir,  mais  quant 
anx  frais  ? — L'on  dit  que  le  défendeur  aurait  dû  se  pour- 
voir par  opposition  devant  la  Cour,  au  terme  suivant,  en 
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donnant  avia  de  pareille  opposition^  trois  jours  après  le 
jugement  rendu. 

Oui,  mais  comment  cela  peut-il  avoir  lieu,  dans  le  cas 
d'un  demandeur  qui  aurait  obtenu  jugement  sans  la  con- 
naissance du  défendeur,  comme  dans  le  cas  actuel?  Car 
observons  que  le  demandeur  a  obtenu  jugement  sans  donner 
avis  de  son  inscription  aux  termes  de  la  section  113,  du 
ch.  83. 

S'il  ne  l'a  su  que  lorsqu'il  était  trop  tard  pour  présenter 
son  opposition,  il  ne  lui  restait  que  l'appel  dont  il  devrait 
avoir  les  frais. 

Judgment  : — Considering  that  the  proceedings  taken  by 
the  respondent,  plaintiff  in  the  Court  below,  are  irregular 
and  contrary  to  the  course  and  practice  of  the  Superior 
Court; — that  the  security  for  the  payment  of  costs  given  by 
the  plaintiff  was  so  given  without  due  notice  thereof  to  the 
defendant  ; — that  the  defendant  was  foreclosed  from  the  right 
of  pleading  to  the  action  of  the  plaintiff  at  a  time  when  the 
said  defendant  was  not  yet  bound  to  plead  to  the  said  ac 
tion,  and  that  by  reason  of  the  irregularities  herein  stated, 
the  proceedings  exporte  on  the  part  of  the  plaintiff  are  illegal, 
null  and  void,  and  did  not  justify  the  rendering  of  the  final 
judgment  pronounced  by  the  Court  sitting  at  Nelsonville, 
on  the  22rd  day  of  June,  1859,  in  which  judgment,  there/ore, 
there  is  error,  this  Court  doth  reverse,  annul  and  set  aside 
the  judgment  pronounced  by  the  Superior  Court  on  the 
22nd  day  of  June,  1859;  and  proceeding  to  pronounce  the 
judgment  which  the  said  Court  ought  to  have  pronounced, 
doth  declare  irregular,  null  and  void  all  the  proceedings 
had  and  obtained  in  the  aforesaid  Court,  from  and  after 
the  filing  of  the  plaintifPs  exhibit  on  the  2nd  day  of  May, 
1859,  and  this  Court,  doth  order  that  the  record  be  remitted 
to  the  said  Court  at  Nelsonville,  to  the  end  that  such  further 
proceedings  may  be  had  in  the  prosecution  of  the  said 
plaintifi's  action  as  to  law  and  justice  may  appertain. 

The  Court  doth  order  that  the  respondent  do  pay  to  the 
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appellant  the  costs  by  him  inoarred  in  the  Court  below, 
and  his  disbarsments  on  this  present  appeal. 

The  Honorable  Justices  Aylwin  and  C.  Mondelet,  dis- 
tenting. 

DsvLiir,  for  appellant. 
D^HBRTr,  for  respondent. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Monk,  Justice. 


No.   1877.- 


McDouoALL, • .  •  •  •   Plaintiff. 

vs. 
DuBORD,. •  •  •  • Defendani. 

and 
DuBORD,  eialm.... Opposants. 


Hold  >-lo  That  AD  opposition  made  by 
%  défendant  and  another,  as  eopartoen, 
under  a  notarial  aeU  of  oopartnerihip, 
aOegfng  a  preTiona  aheriirs  sale  of 
ill  Uw  aitielM  eeiied,  to  one  of  the  op- 
poiante,  and  that  the  same  eifeots  bad 
been  by  the  adjudieataiiri  put  inoo  the 
eopartnership  as  his  share  of  the  ca- 
pital, will  be  set  aside,  if  the  sherirs 
sale  and  the  eopartnership  are  shown  to 
hare  been  made  firaodaiently,  and  by 
esooert  between  the  orffuduatoirs  and 
the  defendant. 

îEo.  That  sneh  flrand  and  concert  am 
nfieientlT  established  if  it  appear  that 
the  adjudiaUmire  was  the  brother  and 
bar-keeper  of  the  defendant  at  the  date 
of  llie  sherliTs  sale  ;  that  the  effects  were 
bought  in  by  him  at  a  low  rate,  and 
that  the  phiintiif  in  the  cause  had  agreed 
net  to  bid  on  oonditiott  that  hie  debt 
and  costs  should  be  deposited  in  the 
hands  of  a  third  party,  who  subaequent- 
W  handed  him  orer  the  money,  and 
uat|  in  the  adû  of  copartnership,  bear- 
ing date  a  few  daya  uler  the  aale,  the 
•ficta  were  entered  at  their  trae  talue. 


Jugé:— lo.  Qu'une  oppoaMen  faite 
par  un  défendeur  et  un  autre,  comme  aa- 
aoeiéa,  en  rertu  d'un  acte  de<aoelété  no- 
terié,  alléguant  une  rente  judiciaire 
antérieure  de  toua  lea  effets  saisis,  à 
l'un  det  opposants,  et  que  tous  \tê  mê- 
mes effets  aralent  été,  par  l'adjudica* 
taire,  placés  daaa  le  fond  social  comme 
sa  mise,  sera  miae  de  côté,  ai  la  rento 
judiciaire  et  la  société  aoat  conatetéeà 
aroir  été  faltea  frauduleusement,  et  de 
concert  entre  l'adjudicataire  et  le  défen- 
deur. 

2o.  Que  tellea  fhtude  et  connirence 
sont  auffisamment  établiea  a'il  appert 
que  l'a^ludioatoire  étolt  le  frère  et  le 
coumia  de  comptoir  du  défendeur  à 
l'époque  de  la  rente  par  le  ahérif  ;  que 
lea  effeta  araient  été  achetéa  par  lui  à  un 
prix  nominal,  et  que  le  défendeur  dana 
la  cauae  éteit  oonrenu  de  ne  paa  enché- 
rir i  la  condition  que  aa  dette  et  aea  frais 
aéraient  dépoaés  dans  les  mains  d'un 
tiers,  qui  lui  arait  subaéquemment  payé 
le  montant  dépoaé,  et  que,  dana  l'acte 
de  aooiéte,  portant  date  quelqnea. jours 
mprèa  rente,  lea  effeta  araient  éte  portef 
i  lenr  rrale  râleur. 


Jndgment  rendered  the  Slst,  December,  1862. 

In  this  case  an  opposition  was  filed  on  the  18th  July, 

1862^  by  the  defendant,  W.  H.  Dnbord,  and  J.  E.  Dnbord^ 

12 
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styling  themselves  copartners,  canying  on  business  nnder 
the  firm  of  Dnbord  &  Co.,  setting  up  that  ail  the  effects 
seized  had  been  bought  by  J.  E.  Dubord,  on  the  SOth  April, 
186è,  at  a  sheriffs  sale  had  in  a  cause  of  Renayne  vs.  W. 
H.  Dubord,  and  that  the  opposants  had  since  formed  a  part- 
nership under  the  firm  of  Dubord  &  Co.,  onthe^tb  May, 
1852. 

The  opposition  was  contested  by  the  plaintiff  on  the 
ground  of  fraud. 

Monk,  Justice  : — It  appears  in  evidence  that  the  whole 
of  the  furniture,  beds  and  bedding  of  a  large  hotel  at  Acton- 
Yale,  waggons,  and  other  property  of  the  defendant,  had 
been  bought  in  for  less  than  ten  pounds,  by  the  opposant  J.  E. 
Dubord,  a  brother  of  the  defendant,  and  at  that  time  his  bar- 
keeper. That- just  before  thte' sate  inthe  ca^e  of  Ronayne, 
the  amount  of  the  debt  and  costs  due  in  that  cause,  $170, 
had  beeh  deposited  by  the  bar-keeper  with  a  person  in 
the  Village,  to  be  handed  to  Ronayne  in  case  he  did  not 
bid  upon  any  of  the  articles  about  to  be  sold  at  his  suit. 
This  he  agreed  to,  and  the  monies  were  handed  over  to 
Ronayne  after  the  sale  ;  the  effects  were  bought  in  by  J.  E. 
Dubord,  a  partnership  before  notaries  was  then  formed  on 
the  7th  May,  1862,  in  which  the  effects  figure  as  the  capital 
put  in  by  J.  E.  Dubord  ;  upon  this,  it  was  supposed  a  bone 
fide  creditor  could  be  deprived  of  his  recourse  against  the  pro- 
perty of  his  debtor.  Thi?  cannot  be  permitted  for  a  moment; 
the  partnership  was  fraudulent,  and  evidently  contrived 
by  both  parties  to  defraud. 

The  bar-keeper  had  nothing  of  his  own,  the  sheriff's  sale 
was  part  of  the  fraud,  and  the  opposition  must  be  dismissed 
with  costs. 

Judgment  : — ^The  Court,  &c. — **  Doth  maintain  the  con- 
''  testation  made  by  the  plaintiff,  and  doth  dismiss  the  said 
'^  opposition  with  costs.  " 

RoBXBTsov,  A.  &  W.  for  phrintiff. 

DouTRE  and  D'Aoust,  for  opposants. 
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QUEEN'S  BENCH, 
Appeal  Sid«. 


DISTRICT  OF  MONTREAL. 


Before  :  —  Atlwih,  Dutal,    MkkvoitH)  Mondklkt  and 
BkrthkiiOT,  Jofllices. 

Desforgbs, • • ••  Appellant. 

and 
DurAux,6/  al • •••.  Respondef^. 


Held  :— lo.  That  hi  Lower  Caoad»  a 
lav  10*7  be  ftbngaled  by  iHam  s  aad 
Ibat  the  proTÛions  of  tbe  ordinance  of 
1498,  and  of  tbe  orfinaaoe  de  Blois, 
(157^)  in  00  far  a»  theçr  reqnire  the  pve- 
■eaee  of  a  eeoond  notary  to  the  ezeoation 
tf  a  notarial  act,  have  been  ao  abro- 
gated,  and  that  oonseqnently  a  notarial 
ael  10  neither  faux  ner  luii,  from  the 
mbiuU  haying  been  eonnteraigned  le- 
Tsral  years  after  it  was  exonted,  the  mi- 
nute baring  been  signed  by  the  parties  ; 
Uie  whole  without  fraud,  and  the  minute 
haTinff  been  presented  to  the  second  no- 
tary, l>y  the  iMrfatrs  inâirumênlaiirt 
himself 

2o  That,  in  the  etae  mbmittedi  the  oonn- 
terstcniog  by  the  second  notary  after  the 
death  of  the  appraiser,  Donrai,  who  was 
not  a  necessary  witness  to  the  jtriam' 
bvU  of  the  inventory  attacked  as/auj», 
eannot  be  held  to  be  a  moyen  dejaux 
iêrieux. 

3o.  That  a  protest  made  by  a  third  par- 
ty, a«ignee  of  a  creditor  of  a  party  to  the 
aeUf  ought  not  necessarily,  in  tiie  case 
mbBdtted,  to  have  prsyented  the  second 
notary  from  ralidly  signing  the  miniUe 
presented  to  him  by  the  n^aire  inêtru- 
Mêntairt, 

4o.  That  theéopy  of  the  minute  hay- 
big  only  been  produced  as  an  exhibit  on 
the  23rd  of  Marofa,1868,after  the  oounter- 
ihrning  of  the  second  notary,  which  had 
taton  piaee  on  the  16th  xif  the  same 
month,  eonid  not  by  reason  thereof  be  con- 
dicod  ae  ^uste  at  the  time  of  its  produe- 


Jugé.-lo.  Que  dans  le  Bas-Canada 
nue  loi  peut  être  abrogée  par  dét- 
snétude  ;  et  que  les  proyislons  de  Tor- 
donnanoe  de  1498,  et  de  l'ordonnanoa  dt 
Blois  (1679)  an  autant  qu'elles  ■«• 
quièrent  la  présenee  du  second  notalrt 
à  rexéontion  d'un  acte  notorié,  enl 
été  ainsi  abrogées,  et  qu'en  conséquence 
on  acte  notarié  n'est  ni  faux  ni  nol 
parceque  la  minute  n'a  été  cootresignét 
ôue  plusieurs  années  après  son  exeou- 
tion,  la  minute  ayant  été  d'ailleurt  si- 
gnée des  parties  ;  le  tout  fait  sans  Ara«de, 
et  la  minute  présentée  an  second  no- 
taire par  le  notaire  instramentaite  hû» 
même. 

2o.  Que,  dans  l'espéee,  le  contreielag 
du  second  notaire  après  la  mort  de  l'eitH 
mafeur,  Doryal,  qui  n'était  pas  un  témolo 
néoewaire  au  préambule  de  l'inyeptalM . 
impugoé  de  fanx,  ne  pouyait  être  na 
moyen  de  faux  sérieux. 

3o.  Que  la  protestation  d'un  tiers,  eti- 
sionnaire  d'un  créancier  d'une  partie  ft 
l'acte,  n'ayait  pas  dû  nécessairen^eat, 
dans  l'espèce,  empêcher  le  second  no- 
taire de  contresigner  yalidement  1» 
minute  qui  était  présentée  pour  son 
contreseing  par  le  notaire  Instrumen- 
taire  lui-même. 

4o.  Que  la  copie  de  la  minute  n'ayant 
été  produite  comme  eihibit  que  le  23 
mars,  1858,  après  le  contreseing  du  se- 
cond notaire,  qui  ayait  eu  lieu  le  16  d« 
même  mois,  ne  poayait  pas  pour  ceUt 
raison  être  considérée  comme  faussa  au 
Joor  de  sa  production 


Jadgmem  rendered  the  9th  December,  1868. 

This  was  a  petitory  action  brought  in  the  Superior  Coort, 
Montreal^by  J.-Bte.  Saucer,  (the  appellant  being  his  widow,) 
praying  that  he  be  declared  to  be  subrogated  in  the  rights  of 
o»  of  the  defendants,  Louise  Herse,  (Madame  Groihé)  his 
debtor,  under  certain  judgments,  as  proprietor  of  an  undi- 
vided half  of  certain  real  property  situated  in  the  city  of 
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Montreal.  The  declaration  set  up  amongst  other  instruments, 
a  will  of  the  late  Joseph  Roy,  which  was  alleged  to  be  null  ; 
the  defendants  invoked  an  inventory  made  before  Brault, 
and  his  colleague,  notaries,  of  date,  the  16th  October,  1848, 
the  preamble  of  which  was  signed  by  the  party  whom  the 
plaintiff  claimed  to  represent. 

An  inscription  en  faux  was  filed  by  the  plaintiff,  as 
well  against  the  minute,  as  against  the  copy  of  this  will  ; 
the  nutans  de  favx  being  founded  mainly  on  the  fact  that  the 
inventory  was  countersigned  by  the  second  notary  some  ten 
years  after  its  date,  and  after  the  death  of  one  of  the  ap- 
praisers mentioned  in  the  inventory,  and  after  protest  and 
notice  to  the  second  notaiy  not  to  sign  it.  These  moyens 
were  declared  by  the  Court  below  to  be  insufficient.  (1) 

MoNDELET,  Justice,  dissenting  : — La  question  est  de  sa- 
voir si  un  inventaire,  ou  préambule  d'inventaire,  dans  le- 
quel il  est  déclaré  qu'il  est  reçu  pardevant  notaires,  et  qui 
n*a  été  signé  par  le  second  notaire,  c'est-à-dire  contersigné, 
que  dix  ans  après,  est  ou  n'est  pas  faux. 

La  question  ici  est  non  seulement  d'un  haut  intérêt  pour 
la  société  entière,  car  on  peut  dire  qu'elle  est  une  question 
d'ordre  public,  mais  qu'elle  Test  au  plus  haut  degré  pour  les 
parties  auxquelles  on  oppose  le  préambule  de  cet  inven- 
taire dans  lequel  on  prétend  trouver  à  leur  encontre  une  re- 
connaissance d'un  testament  qui  affecte  essentiellement 
ieurs  droits  à  partie  de  la  succession  d'un  testateur. 

ill  «est  constant  que  cet  inventaire  ne  fut,  lors  de  sa  con- 
ifeclioB,  signé  que  par  un  notaire,  savoir,  M.  C.  A.  Brault, 
il  est  également  certain  qu'il  ne  fut  contresigné  par  le  se- 
icond  notaire,  Mr.  Houle,  que  dix  ans  après. 

Y  a^'toil  faux  j  Y  a-t-il  nullité  ?  On  s'est  inscrit  en  faux 
i  contre  L'original  de  l'inventaire.    II  y  a  suivant  moi  on 

'  Aathorhies  oited  on  behiM  of  the  roipondeati  :— 

11) tugloix^Tr.  dMNotaliMf. OLXXl,  di.  SI.Moi  t  :-2  JoaiM,  Ju.  Cir^  VP-HSt. 
m,  Vof.  49,50:-KoaY.  Den.  rbo.  NoUira  p.  443,  ao,  76:-Ga70t,  Bepert,  vbo. 
Noiairo  p.  207  :^1  Manë.'ParfAit  notaire,  p.  64,  ebap.  21  ^^Bonnier,  Preaves,  B<L 
1663iP'  416.  no.  .404.— .i3  J)BxaAtOD,  p.  30,  no.  30  :— 1  ToalUtr,  p.  126,  noi.  168, 169. 
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faux,  puisquMl  est  faux  que  l'inventaire  ait  été  reçu  par* 
devant  deux  notaires  comme  Texigent  les  ordonnances. 

II  est  faux  puisque  l'assertion,  pardevant  les  notaires 
soussignés,  &c.,  est  une  fausseté,  qu'il  n'y  avait  qu'un  seul 
notaire,  et  que  le  second  n'a  ni  comparu  ni  signé  alors.  Il  y  a 
nullité,  l'acte  du  moins  est  nul  comme  acte  notarié,  puisqu'il 
n'est  pas  reçu  pardevant  deux  notaires,  ou  un  notaire  et 
deux  témoins. 

Nous  n'avons  pas  à  nous  occuper  de  la  question  de  savoir, 
si  cet  acte  d'inventaire  ou  préambule  peut  avoir  aucun  effet 
comme  acte  sous  seing  privé,  nous  n'avons  rien  à  faire  à 
cela. 

La  seule  difficulté  qu'il  puisse,  suivant  moi,  y  avoir,  esta 
raison  des  centaines  et  des  milliers  d'actes  qui  sont  dans  le 
même  cas. 

D'abord  je  réponds  que  ce  n'est  pas  là  la  question,  et  les 
inconvénients  ne  sont  pas  un  moyen  logique  de  décider  un 
point  de  droit. 

Je  dis  en  second  lieu  qu'un  abus,  une  violation  de 
l'ordonnance  de  Louis  XII,  et  de  l'ordonnance  de  Blois,  ne 
peuvent  être  invoqués  pour  justifier  cet  abus,  cette  violation 
de  la  loi,  surtout  une  loi  comme  l'est  l'ordonnance,  une  loi 
d'ordre  public.  Ce  quia  mon  avis  rend  incontestable  la  pro- 
position que  l'acte  est  nul,  c'est  que  l'art.  84,  de  l'ordon- 
nance d'Orléans  porte  :  ^^  Seront  tenus  les  notaires  faire  si- 
gner aux  parties  et  aux  témoins  instrumentaires,  (s'ils 
savent  signer)  tous  actes  et  contracts  qu'ils  recevront,  dont 
ils  feront  expresse  mention,  à  peine  de  nullité  des  dits 
contrats  et  actes."  &c. 

Il  est  clair  et  manifeste  que  si  le  contrat  ou  acte  est  reçu 
pardevant  un  notaire  et  deux  témoins,  la  signature  de  ces 
témoins,  («'ils  savent  signer)  doit  à  peine  de  nullité  du  con- 
trat ou  de  l'acte  être  apposée  avant  celle  du  notaire  qui 
complète  et  parfait  l'acte. 

Or,   le  notaire  en  second  n'est  qu'un  témoin,  mais  on 
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témoin  qui  en  vaut  deux,  et  puisqu'il  est  ^eul,  il  ne  doit 
pas  avoir  plus  de  privilège  que  deux  témoins  ordinaires. 

Les  ordonnances  Tout  exigé,  à  peine  de  nullité,  pour 
deux  fins  bien  importantes,  savoir:  lo.  pour  empêcher  le 
faux,  protéger  les  parties  et  saufgarder  leurs  droits  ; 
2o.  pour  assurer  aux  parties  les  moyens  de  prouver  les  faux 
s'il  s'en  commet,  ou  du  moins  pour  leur  donner  plus  de 
moyen  de  faire  cette  preuve  que  si  le  notaire  était  seul. 

Or,  est-il  soutenable  qu'on  laisse,  ainsi  qu'on  le  vou- 
drait, les  parties  à  la  merci  d*un  seul  notaire,  lorsque  l'acte 
dit,  qu'il  est  reçu  pardevant  deux  notaires,  tandis  que 
Tarticle  84,  de  l'ordonnance  d'Orléans,  frappe  de  nullité  un 
acte  ou  contrat  si  les  témoins  n'ont  pas  signé,  ou  été  inter- 
pellés de  le  faire,  et  mention  de  ce  fait  dans  l'acte  ou  con- 
trat avant  que  la  signature  du  notaire  recevant  l'acte  ou 
contrat  y  soit  opposée. 

Je  pense  avoir  envisagé  cette  question  à  peu  près  dans 
tous  les  points  de  vue  les  plus  apparents,  et  je  puis  dire 
avec  vérité  que  je  n'ai  éprouvé  aucune  difficulté  à  arriver 
à  la  conclusion  qu*un  acte  qui  doit  être  reçu  pardevant  deux 
notaires,  et  qui  n'a  été  signé  qu'après  coup  par  le  second 
notaire,  qui  n'était  pas  présent  à  sa  rédactîun,  est  faux  et 
mil  en  même  temps. 

Il  y  a  dans  le  ISe  tome  de  Touiller,  p.  542  et  seq.  sous 
le  titre  "  additions  au  tome  VIII,  Nos.  74,  78,  un  article  ex 
professa  sur  cette  question  qui  vaut  bien  la  peine  d'être  lu, 
médité  et  surtout  appliqué.  Il  faut  consulter  aussi  le  8e 
tome  de  Touiller,  pp.  134  et  135,  où  est  exprimée  en  termes 
énergiques  Tppinion  de  Mr.  le  Chancelier  d'Aguesseau, 
voir  aussi  la  note  1,  pp.  670  et  671,  du  même  volume. 

Il  résulte  de  cet  article,  ex  professa^  de  Touiller,  ce  que 
les  principes  et  la  raison  nous  enseignent,  non  pas  seule- 
ment comme  une  maxime,  mais  comme  axiome. 

lo.  La  nécessité  de  la  présence  du  second  notaire,  ordon* 
nance  de  Louis  XII,  de  mars,  1498,  art.  66,  dont  la  sage 
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dispoehion  fut  lepétée  en  15TS,  dans  les  arts.  165  et  166,  de 
l'ordonnance  de  Blois,  *^  afin  d'obvier  aux  faussetés  qui 
peuvent  se  commettre  par  ce  regard.  " 

So.  Il  est  certain  que  l'absence  du  second  notaire,  lors  de 
la  rédaction  on  confieotion  de  l'acte,  et  qui  ne  signe  qu'a 
près  coup,  frappe  l'acte  de  faux  et  de  nullité. 

So.  La  violation  par  les  notaires  des  ordonnances  et  de  la 
loi  en  général,  la  connivence  même  par  faiblesse  de  cer- 
tains tribunaux,  n^ont  pu  laire  que  ces  ordonnances  soient 
tombées  en  désuétude.  Les  lois  ne  tombent  pas  en  dé* 
snétude  en  raison  de  leur  violation,  mais  par  le  laps  de 
temps  de  leur  inexécution,  de  consentement  général,  ce  qui 
n'a  pas  été  le  cas  dans  l'espèce,  car  Ton  n'a  cessé  de  ré- 
clamer contre  cet  abus  intolérable,  d'ailleurs,  cette  vieille 
doctrine  de  désuétude  devrait  être  repensée  comme  illo- 
gique, illégale  et  dangereuse.  La  maxime  tutélaire  que  les 
ordonnances  et  les  lois  ne  peuvent  être  abrogées  que  par 
des  ordonnances  ou  des  lois,  en  fait  justice.  Il  serait  plus 
exact  de  dire  que  c'est  la  fausse  dpctxine  de  désuétude  qui 
est  tombée  en  désuétude. 

4o.  Des  ordonnances  telles  que  celles  de  Louis  XII  et 
de  Blois,  ne  peuvent  être  abrogées  que  par  des  ordonnances, 
il  ne  peut  être  question  de  désuétude. 

5o.  Cela  étant,  et  ces  ordonnances  étant  loi  ici,  les  Juges 
n'ont  pas  de  choix,  ils  doivent  obéir  à  cette  loi,  ils  la 
doivent  proclamer,  ils  doivent  l'appliquer  quelques  en 
soient  les  conséquences. 

60.  Ce  sera  à  la  Législature  a  intervenir,  non  pas  pour 
faire  une  loi,  elle  existe,  mais  pour  remédier  au  mal  qui  a 
pu,  et  pourrait  par  la  suite,  résulter  de  la  violation  par  les 
notaires  des  ordonnances  à  cet  égard. 

Au  reste  qu'on  ne  s'effraie  pas  si  la  Cour  d'Appel  décide 
dans  le  sens  contraire  à  l'acte  ;  la  législature  pourra  facile- 
ment et  devra  à  sa  prochaine  session  intervenir  et  déclarer 
qu'attendu  un  usage  qui  existe  depuis  longtemps  dans  le 
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pays,  tous  les  actes  qui  n*auraieiit  été  signés  qu'après  coup 
par  le  second  notaire  vaudront,  &c. 

S'il  était  logique  de  recourir  aux  arguments  ai  inconve- 
nienti^  on  ne  pourrait  en  apporter  un  plus  frappant  que  de 
livrer  les  familles  à  la  négligence  des  notaires,  et  par  là, 
vingt  ans,  et  trente  ans  après  la  confection  d'un  acte,  voir 
des  familles  ruinées  ou  privées  de  leurs  droits. 

Je  pense  donc  que  la  Cour  d'appel  doit  déclarer  Pacte 
faux  ;  infirmer  le  jugement  de  la  Cour  de  première  instance  ; 
maintenir  l'inscription  de  faux  et  rejeter  l'inventaire  du  dos- 
sier. 

Atlwin,  Justice,  dissenting: — Stated   in  effect  that   he 
fully  concurred   in  the    argument  of  the  learned  Judge 
(Mondelet)  and  referred  to  the  13  TouUier,   p.  542.     The 
authority  of  TouUier  fojlowing  that  of  D'Aguesseau  was 
decisive  upon  the  point,that  notwithstanding  the  continuous, 
not  to  say  insolent,  attempts  of  the  notaries  in  France,  to 
resist  the  two  ordinances  of  the  Kings  of  France,  these  ordi- 
nances were  still  in  force.  The  14th  article  of  the  statuts  et 
règlements  de  la  communauté  des  notaires  au  châtelet  de  Paris^ 
and  the  arrêt  of  the  parliament  homologated  ISth  May, 
were    insufficient  to  repeal   two   Royal*  ordinances,  and 
were  moreover  not  to  be  noticed  at  all  in  Canada,  where 
they  were  of  no  authority  whatever.     He  was  of  opinion 
that  whatever  the  practice  may  have  been,  and  however  ex- 
tended, the  conduct  of  the  second  notary  could  not  be  main- 
tained.    The  acte  impugned  in  this  case  was  a  fauXy  and 
was  null  and  void  as  an  acte  authentique.    The  maxim  toute 
énondaiion  fausse  dans  un  acte  public  est  unfauxqu^on  ne 
peut  tolérer  J  was  more  than  a  maxim,  it  was  an  axiom. 

There  was,  moreover,  in  the  facts  of  this  case,  such 
glaring  misconduct  on  the  part  of  the  notaries  concerned  as 
must  deprive  them  of  any  excuse  ;  more  than  ten  years  had 
elapsed  since  the  paper  in  question  stood  amongst  the  no- 
tary's minutes  simply  as  a  sous^seing  privé  paper,  when, 
after  the  bringing  of  the  action  now  before  the  Court,  and 
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after  a  solemn  protest  served  upon  the  second  notary,  by  an 
ez  post  facto  act,  to  the  manifest  detriment  of  the  appellant,' 
the  second  notary  had  the  audacity  to  sign,  what  now 
appears  to  be  a  minule.  Thus,  in  the  state  in  which  the 
record  stood,  and  with  an  advantage  to  which  the  appellant 
was  entitled,  a  change  was  operated  by  this  signature, 
which  altered  completely  that  record,  and  which  amounted 
to  a  forgery.  If  after  the  lapse  of  ten  years,  (one  of  the  im- 
portant periods  of  prescription  by  our  law  in  matters  of  real 
property)  a  piece  of  blank  4)aper  may  be  altered  to  a  deed, 
then  what  period  would  be  prescribed.  If  ten  years  will  be 
allowed  for  such  a  practice  it  was  impossible  to  state  at  what 
period  it  might  not  be  tolerated,  until  the  second  notary  was 
arrested  by  the  hand  of  death. 

With  the  law  of  registration  another  uncertainty  was 
added  by  the  statement  in  the  register  of  a  deed,  which  was 
untrue  as  to  time  or  as  to  the  name  of  the  notary  en  second  ; 
and  above  all,  by  the  death  of  either  of  the  notaries,  the  regis- 
tration might  be  vitiated,  and  the  paper  certified  and  regis- 
tered might  become  a  mere  sous  rieng-privé  but  no  deed. 

The  decision  in  the  case  of  the  Chancellierd'Auguesseau, 
extendredas  far  back  as  1728,  only  thirty  one  years  before 
the  conquest  of  Canada.  On  the  25  Ventôse  an  XI  ^^  la 
^*  nullité  des  actes  qui  ne  seraient  pas  reçus  par  deux  no- 
^  taires  "  was  again  enacted.  Resistance  to  the  legislature 
was  still  made  by  the  notarial  profession,  and  an  attempt 
to  sustain  the  attack  by  having  recourse  to  the  principle  of 
the  abrogation  of  a  law  by  non  usage  or  désuétude. 

The  notaries  were  at  last  beaten  down  by  the  the  autho- 
rity of  TouUier,  supported  by  the  arret  of  the  25th  January, 
1841,  by  the  Cour  de  Cassation^  and  it  was  only  in  184S 
that  a  law  was  passed  which  settled  the  >  point.  He  was 
decidedly  for  the  reversal  of  the  judgment  of  the  Court 
bolow. 

BsRTHBLOT,  Juge. — La  question  agitée  entre  les  parties 
en  cette  instance,  soulève  la  question  de  savoir  s'il  y  a 
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aucun  tempa  limité  durant  lequel  il  est  obligatoire,  (et  à 
peine  de  nullité,)  poar  un  notaire  instrameataire  de  faiie 
contresigner  un  acte  reçu  devant  lui,  pour  lui  donner  toitl 
le  caractère  authentique  que  doit  avoir  un  acte  notarié 
comme  minute. 

Le  contre-seing  du  second  notaire  est-il  bon  dix  ans  ou 
vingt  ans  après  le  jonr  que  les  parties  se  sont  présentées 
devant  le  notaire  instrumentaire,  pourvu  toutefois  que  la  mi- 
nute soit  présentée  au  second  notaire  pour  sa  signature  par 
le  notaire  instrumentaire,  et  avant  qu'aucune  partie  à  l'acte 
même  se  soit  plaint  du  retard  apporté  au  contre-seing  du 
second  notaire,  mais  lorsqu'un  tiers  créancier  de  cette  partie 
s'était  opposé  au  contre-seing,  car  c'est  dans  cette  dernière 
circonstance  que  la  difficulté  se  présente,  ainsi  qu'on  le 
verra  par  le  récit  des  faits  ci-après  rapportés. 

Ou,  faut-il  que  le  contre-seing  du  second  notaire  ait  lieu 
le  jour  même  de  la  date  de  l'acte,  et  en  présence  des  parties, 
«t  ce  à  peine  de  nullité  comme  faux  et  nul  ainsi  qu'il  a  été 
prétendu. 

C'est  sur  une  inscription  de  faux  que  la  question  se  pré- 
sente dans  les  circonstances  suivantes. 

L^ppelante,  demanderesse  par  reprise  d'instance  comme 
légataire  universelle  de  feu  J.-Bte.  Sancer,  son  mari,  pour- 
suivait les  intimés,  et  Mr.  et  Mdme.  Grothé,  pour  faire 
déclarer  ces  derniers  propriétaires  d'un  immeuble  pour 
une  moitié  indivise. 

Les  intimés  qui  se  prétendent  propriétaires  de  la  totalité 
de  cet  immeuble,  pour  repousser  l'action  en  tant  qu'ils  y 
étaient  concernés,  ont  invoqué  par  leurs  plaidoyers,  entre 
antres  actes,  un  inventaire  fait  par  Mtre.  Brault,  et  son  con- 
frère, notaires,  le  10  octobre,  1848,  et  jours  suivants — et 
dont  le  préambule,  en  date  du  dit  jour,  10  octobre,  conte- 
nait une  ratification  expresse  du  testament  de  feu  Joseph 
Roy,  notaire,  par  Mr.  et  Mdme.  Grothé,  dont  l'appelante 
entend  exercer  les  droits  et  actioqs  comme  sa  créancière, 
9ur  la  moitié  indivise  du  dit  iipmeuble* 
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An  soutien  de  leurs  plaidoyers,  les  intimés  produisirent, 
le  23  mars,  1858,  une  copie  authentique  du  préambule 
d'inventaire  en  même  temps  que  cbpie  du  dit  inventaire. 

C'est  alors  que  l'appelante  se  porta  demanderesse  en 
faux  contre  la  pièce  et  Toriginal  de  la  pièce  produite  par 
les  intimés,  comme  leur  exhibit  no.  5,  au  soutien  de  leur 
plaidoyer.  ^  • 

Après  production  de  l'original  du  dit  inventaire  et  pré- 
ambule d'inventaire  au  greffe,  accDmpagné  du  procès- 
verbal  ordinaire,  l'appelante  a  articulé  des  moyens  de 
faux  qui  peuvent  se  résumer  aux  trois  suivants  : 

le.  Que  le  15  mars,  1858,  l'original  du  dit  inventaire  ne 
portait  pas  la  signature  d'un  second  notaire,  quoique  la 
copie  produite  comme  exhibit  no.  5  des  intimés  portât  la 
signature  de  Jean-Baptiste  Houle,  comme  notaire  contre- 
signant. 

2o.  Que  le  16  mars,  1858,  le  nommé  Amable  Dorval, 
un  des  estimateurs  au  dit  prétendu  inventaire  et  préambule 
d'inventaire  était  mort  depuis  longtemps. 

So.  Que  le  sieur  J.-Bte.  Houle,  n'avait  contre-signe  l'ori- 
ginal que  le  20  mars,  1858,  après  avoir  été  notifié  par  J.- 
Eté.  Saucer,  dès  le  16  mars,  par  le  ministère  de  Mtre, 
Doncet,  notaire,  de  ne  pas  le  faire^  et  qu'il  en  avait  aussi 
été  notifié  par  Madaune  Grothé,  Marie  Louise  Herse. 

Par  une  défense  au  fonds  en  droit  les  intimés  ont  soute- 
nu Tinsuffisance  des  moyens  dé  faux,  et  par  une  défense 
en  fait  ils  en  ont  nié  la  vérité. 

L'enquête  faite  constate  qu'en  point  de  fait,  Mr.  Houle, 
le  notaire  en  second,  n'a  contre-signe  le  préambule  du  dit 
inventaire,  et  l'inventaire  même,  que  du  16  au  19  de  mars, 
1858,  lorsqu'ils  lui  furent  présentés  par  Mr.  Brault  lui- 
même,  et  qu'il  le  fit  à  la  demande  de  ce  dernier,  et  non- 
obstant la  notification  qui  lui  fut  faite  le  16  mars,  de  ne 
pas  le  faire. 

Il  est  également  constaté  par  l'enquête  qu'il  est  de  pra- 
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tiqae  universelle  dans  le  Bas-Canada  que  les  actes  no- 
tariés, à  l'exception  djss  testaments,  sont  reçus  par  le 
notaire  instrumentaire,  et  ne  sont  contre-signes  parle  second 
notaire,  qu'après  leur  confection  et  hors  la  présence  des 
parties. 

Et  indépendamment  de  cette  preuve,  il  n'est  pas  de 
membre  du  barreau  ou  Tie  Juge  qui  ne  sache  par  lui-même 
que,  de  fait,  cette  pratique  à  été  constante  et  universelle 
par  tous  les  notaires  du  pays  depuis  un  temps  immémorial, 
et  que  s'il  fallait  aujourd'hui  déclarer  comme  faux  tous  les 
actes  qui  n'ont  pas  été  reçus  et  exécutés  par  deux  notaires, 
au  moment  où  les  parties  y  ont  consenti,  il  n'y  en  aurait 
probablement  pas  un  seul  qui  put-être  excepté  depuis 
quUl  y  a  des  notaires  dans  le  pays. 

C'est  un  usage  si  public,  si  bien  établi,  que  Tappelant 
en  plaidant  devant  cette  Cour  a  été  obligé  d'admettre  que 
le  second  notaire  peut  contre-signer  après  coup,  pourvu  quMl 
n'apparaisse  point  que  c'est  pour  consommer  une  fraude. 

Or,  comme  la  fraude  ne  se  présume  pas,  et  qu'il  faut  la 
prouver,  c'était  à  lui  de  faire  voir  que  Mr.  Houle  n'avait 
contre-signe  l'acte  le  16  mars,  1858,  lorsque  Mr.  Brault  le 
lui  a  présenté,  que  pour  aider  ce  dernier  à  consommer  une 
fraude,  ce  qui  n*est  nullement  le  cas,  et  ce  que  l'appelant 
n*a  pas  même  tenté  de  prouver.  Et  il  ne  suffisait  pas  de 
donner  pour  raison  que  Dorval,  l'estimateur,  était  depuis 
décédé,  et  qu'il  était  informé  que  Mr.  et  Madame  Grothé 
n'avaient  pas  signé,  tandis  que  le  contraire  a  été  prouvé. 
C'était  au  second  notaire,  à  ne  pas  se  laisser  intimider 
par  ces  raisons  en  l'air,  et  à  s'en  rapporter  à  Thonneur  de 
son  confrère,  comme  cela  se  fait  toujours. 

Mais  comme  il  est  prétendu  d'ailleurs  qu'il  y  a  faux  du 
moment  que  le  second  notaire  contre-signe  après  coup,  et 
qu'il  n'y  a  pas  d'usage  si  bien  établi  à  cet  égard  qui  puisse 
équivaloir  au  rappel  des  lois  qui  exigent  la  présence  de 
deux  notaires  pour  la  confection  d'un  acte  notarié,  il  con- 
vient de  citer  ici  les  autorités  pour  établir  qu'il  y  a  telle 
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chose  qa^an  usage  assez  universel  pour  faire  regarder  une 
loi  comme  rappelée  ou  tombée  en  désuétude,  au  point  de 
dispenser  de  son  observance. 

*^  L^usage  ou  la  coutume  a  aussi  beaucoup  de  force, 
"  soit  pour  interpréter  la  loi,  soit  pour  ajouter  à  ses  dis- 
**  positions,  soit  pour  les  corriger  ou  les  abroger. ^^  (1) 

'^  Pour  établir  un  usage,  cinq  choses  sont  nécessaires  : 
*'  il  faut  qu*il  soit  unifoime,  public,  multiplié,  observé  par 
'Ma  généralité  des  habitants,  réitéré  pendant  un  long 
^  espace  de  temps.  C'est  alors  seulement  que  les  usages 
^  forment  un  droit  non  écrit...  C'est  aux  Juges  de  décider, 
'^  par  le  nombre  et  la  qualité  des  actes,  si  Tusage  est 
'*  établi,  si  la  coutume  est  acquise,  si  elle  est  prouvée,  s'il 
'^  s'est  écoulé  un  temps  assez  long  pour  que  le  public  et  le 
'^  législateur  en  aient  eu  connaissance.  (2) 

*'  L'usage  ainsi  formé  peut  interpréter  la  loi,  ajouter  à 
'*  ses  dispositions  ou  les  abroger. 

'^  Là  loi  n'a  pas  de  meilleur  interprète  que  l'usage. 
*'  Ainsi,  lorsqu'il  s'élève  des  doutes  sur  le  sens  d'une  loi, 
*^  Tusage  doit  être  consulté,  et  la  manière  dont  la  loi  a 
*'  toujours  été  exécutée  en  est  le  plus  sur  interprète.  (S) 

'^  Enfin  PusagCj  quand  il  est  général^  peut  abroger  la  loi, 
**  et  nous  suivons  sur  ce  point  la  doctrine  de  la  loi  82,  §  1  ff 
'*  de  Leg.  parcequ'elle  est  fondée  sur  la  raison^ 

*^  Toutes  les  lois  sont  sujettes  a  tomber  en  désuétude, 
'^  dit  l'illustre  Chancelier  D' Aguesseau  ;  et  il  est  bien 
''  certain  que,  quand  cela  est  arrivé,  ou  ne  peut  plus  tirer  un 
"moyen  de  cassation  d'une  loi  qui  a  été  abrogée  tacite- 
"  ment  par  un  usage  contraire....  Il  ne  faut  pas  oublier  cette 


l)l,ToiUlier,   Ko.  158. 
^)  Ib.  No.  169. 
Ib.  No.  I$0. 
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^*  règle  du  droit  Romain  ;  Inveterata  consuetudo  pro  lege  non 
^^  immerilo  cusioditur,  ou  Leges^  tacito  consensu  omnium^ 
^^  per  desuetudinem  abrogantur,^^ 

^^  Cette  règle  est  également  suivie  sous  Pempire  de  notre 
'^  nouvelle  législation,  a^nsi  que  l'a  plusieurs  fois  décidé 
^^  la  Cour  de  cassation.'^  (1) 

Dans  Pespèce  actuelle,  je  crois  que  Ton  peut  dire  que, 
non  seulement  il  ne  8*agit  pas  d'une  loi  tombée  en  désué- 
tude, mais  d'un  article  d*une  ordonnance  qui  n^a  jamais 
été  mise  à  exécution  et  interprétée  dans  le  sens  rigoureux 
que  rappelant  veut  lui  donner,  et  qu'il  y  a  par  conséquent 
beaucoup  plus  de  raison  de  dire  qu*il  faut  la  regarder 
comme  abrogée  par  un  usage  contraire,  universel,  public, 
multiplié,  constant  et  immémorial,  et  ce  depuis  que  les 
notaires  exercent  dans  la  province. 

Voyons  maintenant  si  tel  usage,  à  rencontre  de  ce  que 
prescrivait  les  ordonnances,  était  bien  reconnu  dans  l'an- 
cien droit  Français,  avant  le  Code,  quant  à  la  signature 
du  second  notaire. 

"  J'ai  dit  ci-devant  qu'un  seul  notaUe  ne  peut  donner  la 
"  forme  authentique  aux  actes  qu'il  reçoit,  et  qu'il  faut  que 
"  ces  actes  soient  passés  devant  deux  notaires,  ou  devant 
"  un  notaire  et  deux  témoins  :  cependant,  suivant  les  statuts 
<^  desnotaires  de  Paris,  homologués  au  parlement  le  ISmai, 
<*  1681,  il  y  a  des  actes  que  les  notaires  sont  assujettis  de 
^^  signer  comme  seconds,  sans  pouvoir  le  refuser,  lorsqu'ils 
'^  leur  sont  présentés  par  leur  confrère,  quoiquHls  n*ayent 
"  point  été  présents  a  leur  passation.  "  (2) 

Dans  le  pays,  la  chose  se  fait  aussi  d'après  une  entente, 
et  par  consentement  unanime  entre  tous  les  notaires,  sans 

le  secours  de  l'action  de  la  chambre  des  notaires. 

v_ 

^^  Il  ne  faut  pas  conclure  de  la  faculté  accordée  aux  no- 
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(1)  1  Touiller,  No.  161. 

3  Ano.  DeniBaii,  rbo.  KoialrMi  p.  443,  no.  76. 
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^  taires,  de  faire  signer  en  second  les  actes  à  la  passation 
^  desquels  ils  n'ont  pas  assisté,  qu'ils  peuvent  en  user  de 
"  même,  quand,  au  lien  de  second  notaire^  l'acte  est  passé 
<<  en  présence  de  témoins.  Les  règlements  veulent  en  ce 
'^  cas,  que  les  témoins  soient  réellement  présents.  Voyez 
'^  les  arrêts  de  1703  et  Ï7S0,  cités  plus  haut.  "  (1) 

Bien  que  ces  arrêts  de  règlement  n'aient  pas  été  enre- 
gistrés dans  le  pays,  ils  ne  sont  pas  moins  pour  nous  in- 
terprétatifs de  l'état  de  choses  existant  en  France  lors- 
qu'ils ont  été  rendus,  état  de  chose  qui  a  été  introduit  dans 
le  pays  et  par  les  notaires. 

C'est  le  cas  de  dire  que  l'exception  prouve  la  règle, 
c'est-à-dire,  que  pour  un  acte  exécuté  devant  deux 
notaires,  il  n'était  pas  nécessaire  et  à  peine  de  nullité  que 
le  second  notaire  fôt  présent,  a  moins  que  ce  ne  fut  un 
testament  ou  autre  acte  pour  l'exécution  duquel  il  était 
nécessaire  que  les  deux  notaires  fussent  présents,  ainsi 
qu'il  est  mentionné  au  No.  79,  de  Denisart,  conformément 
à  l'article  289  de  la  Coutume,  et  à  l'article  48  de  l'ordon- 
nance des  testaments  de  1735  qui  l'exigent  expressément. 

'^  Il  faut  pour  la  validité  d'un  acte  passé  devant  notaires, 
"  qu'il  ait  été  reçu  par  deux  notaires,  ou  par  un  notaire 
"  et  deux  témoins.  C'est  ce  qu'ont  réglé  l'ordonnance  de 
"  mars,  1498  ;  celle  du  mois  de  novembre,  1507  ;  celle  du 
'*  11  décembre,  1543;  et  l'article  166  de  l'ordonnance  de 
"  Blois  de  1579.  "  (2) 

**  Régulièrement  lorsqu'un  acte  est  reçu  par  deux  no- 
**taires,  il  devrait  être  signé  de  l'un  et  de  l'autre  sur  le 
"  champ,  immédiatement  après  que  les  parties  l'ont  signé. 
"  Carondas  rapporte  même  un  arrêt  du  2  décembre,  1599, 
"qui  a  déclaré  nul  un  contrat,  parcequ'un  des  notaires  qui 
"  l'avaient  signé  n'avait  été  présent  à  la  passation  de  l'acte. 
"  Mais  l'usage  qui  s'observe  aujourd'hui  et  qui  est  toléré^ 

iiî L^^' D«iiî»rtTbo. Hotain«.  p. 444,  no. 7a 
(2)  12  Ooyoi,  Tbo.  Kotâln,  p.  m,  ool.  2. 
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**  est  que  la  présence  des  deux  notaires  n'est  pas  essen- 
^^  tielleinent  nécessaire,  et  quHl  suffit  qu^un  des  deux  notaires 
^^  soit  présent  à  Pacte^  et  qu'il  le  fasse  ensuite  signer  à  son 
"  confrère.     (1) 

Il  faut  néanmoins  en  excepter  les  testaments  et  autres 
actes  pour  lesquels  il  y  a  exception. 

^*  Suivant  Tusage  constant,  il  n'est  pas  nécessaire  qne 
"  les  actes  passés  devant  deux  notaires  ayent  été  faits  en 
*^  présence  de  tons  deux.  La  présence  d'an  seul  suffit, 
*^  et  l'on  se  contente  de  la  signature  de  Tantre,  qu'on  nomme  . 
*^  le  notaire  en  second.  Jousse  ibidem^  no.  50,  cite  un 
^^  grand  nombre  de   règlements  qui  autorisent  cet  usage.*' 

^^  §  8.  No.  1.  Tous  les  défauts  de  forme  dans  les  actes 
^^  notariés,  n'ont  pas  les  mêmes  suites  : — Les  uns  entraînent 
**  la  nullité  absolue  de  l'acte  ;  d'autres  le  réduisent  à  lac<m- 
"  dition  de  l'écriture  privée." 

^*  No.  2.  La  peine  de  nullité  ne  se  supplée  point,  il  faut 
«^  qu'elle  soit  écrite  dans  la  loi.^ 

^^  No.  3.  La  peine  de  la  privation  de  l'authenticité  n'est 
^^  pas  toujours  prononcée  par  les  lois,  dans  les  cas  même  où 
*^  il  est  évident  qu'elle  doit  avoir  lieu.  Par  exemple,  elle 
*^  n'est  pas  prononcée  par  l'article  66  de  Tordonnance 
*^  1498,  qui  veut  qu'un  seul  notaire  ne  puisse  recevoir 
<^  aucuns  contrats  ;  cependant  on  ne  saurait  douter  que  son 
<*  intention  n'ait  été  de  réduire  à  la  qpndition  (Pécriiure 
^^  privée^  les  actes  qui  seraient  passés  devant  un  seul  no- 
"  taire."  (2) 

Dans  un  autre  passage  Denisart  rapporte  que  bien  qne 
dans  l'usage,  l'on  exigeait  la  présence  des  deux  témoins 
lorsque  l'acte  était  passé  devant  un  notaire  et  deux  témoins, 
on  n'exigeait  certainement  pas  la  présence  du  second  no* 

(1)  12  Giiyoi,  ?bo.  NoUira,  p.  207. 

(2}l  KoBTtM  Deniuxt,  Tbo.  AeU  KoUrié^  p.  190,  1 7,  oo.  13. 
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taire,  a  peine  de  nullité.  Il  est  vrai  que  Ton  ne  trouve  pas 
exactement  qu'elle  était  la  raison  de  cette  différence,  mais 
il  n'y  a  pas  de  doute  qu'elle  existait  et  qu^elle  s'est  intro- 
duite de  même  dans  la  Province,  sans  que  Ton  puisse  en 
donner  d'autre  explication  que  celle  de  son  existence. 

^'  La  disposition  de  la  loi  qui  ordonne  que  les  actes  se- 
'^  ront  reçus  par  deux  notaires,  ou  par  un  notaire  assisté  de 
^^deux  témoins,  est  conforme  aux  anciennes  ordonnances  ;(1) 
^  mais  elles  n'avaient  pas  énergiquement  prononcé  la 
^*  peine  de  la  nullité  des  actes  où  cette  importante  disposi- 
"  tion  n'avait  pas  été  observée.  Il  en  était  arrivé  qu'elle 
'^  était  tombée  presqu'en  désuétude,  et  que  son  omission 
"  n'était  point  tirée  à  la  rigueur,  si  ce  n'était  à  Tégard  des 
*^  testaments  et  codiciles,  et  de  quelques  autres  actes.  "  (S) 

TouUier  s'élève  contre  l'usage  qu'il  reconnaît  avoir  existé 
comformémentàce  que  Denisart  rapporte  comme  ci-dessus 
dit,  et  les  règlements  et  arrêts  qui  l'avaient  sanctionné, 
mais  il  avoue  qu'il  avait  fallu  la  nouvelle  loi  sur  le  nota- 
riat pour  prononcer  expressément  la  nullité  des  actes  qui 
ne  sont  pas  reçus  par  deux  notaires,  ou  par  un  notaire 
assisté  de  deux  témoins,  et  que,  suivant  la  législation  ac- 
tuelle en  France,  il  n'était  pas  plus  permis  de  créer  arbi- 
trairement des  nullités,  qui  ne  sont  pas  établies  par  la  loi, 
que  de  n'avoir  pas  d'égard  aux  nullités  qu'elle  a  pronon- 
cées.— Et  enfin  il  est  obligé  d'admettre  que  nonobstant 
cette  législation  nouvelle,  Pusage  est  encore  en  France 
plus  fort  que  la  loi  à  cet  égard,  et  que  les  actes  sont  encore 
reçus  par  un  notaire  hors  la  présence  du  second  notaire  ou 
des  témoins.  Et  ce,  après  avoir  dit  que  tel  était  Tétat  de 
l'ancienne  jurisprudence  sur  ce  point. 

L'on  ne  peut  douter  d'après  ce  que  dit  TouUier,  que 
sous  l'ancien  droit  français,  et  sous  la  législation  nouvelle 
à  cet  égard,  il  n'aurait  pu  nier  que  cet  usage,  si  public,  si 
universel  et  si  uniforme,  avait  été  plus  fort  que  l'afticle 

(1)  Ordoonanoe  de  Looli  XII  du  moif  à%  man,  1498,  Mi.  66..  ordomiAiiM  d«  Bloii. 
ait  j65,  166.  déoUratkm  da  Uféfrtor,  1747.  ut.  1.  ' 

(2)  8  ToaUier.  No.  78. 
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d'ane  ordonnance  tombée  en  désuétude  et  qui  n'était  pas 
d'ailleurs  à  peine  de  nullité,  et  que  par  conséquent  un 
acte  contresigné  après  coup  dans  ces  circonstances  ordi- 
naires, n'est  ni  faux  ni  nul. 

Duranton  énonce  ainsi  son  opinion  : — 

*^  Mai^quant  à  la  présence  du  second  notaire  à  la  rédac- 
**  tion  de  Tacte  dans  lequel  elle  se  trouve  d'ailleurs  raen- 
"  tîonnée,  elle  n'a  pas  été  considérée  jusqu'à  ce  jour  comme 
**  une  condition  de  rigueur,  sauf  ce  qui  est  prescrit  par  les 
**  testaments  pour  acte  public  par  l'article  971  du  code 
"  civil 

^^  Il  est  bien  vrai  que  la  loi  de  ventôse  ne  fait  pas  cette 
**  distinction  entre  les  testaments  et  les  autres  actes  ;  qu'elle 
^*  exige  pour  tous,  qu'ils  soient  reçus  par  deux  notaires^  au 
^^  par  un  notaire  assisté  de  deux  témoins  ;  mais  dans  toutes 
**  les  législations  et  dans  tous  les  temps,  des  lois  ont  été 
*^  sujettes  à  tomber  en  désuétude,  en  tout  ou  en  partie, 
<^  par  l'effet  d'un  consentement  tacite  des  peuples. 

**  Or,  il  est  certain  que  la  disposition  de  la  loi  de  ven* 
^^  tôse  sur  ce  point  n'a  pas  été  observée  comme  une  de  ces 
^^  règles  positives  dont  on  ne  peut  s'éloigner  sans  exposer 
<<  l'acte  à  la  nullité.  La  société  serait  bouleversée  si  la 
<^  nullité  des  actes  authentiques  pouvait  être  demandée 
^^  pour  cause  de  cette  inobservation  ;  et  l'imagination 
^^  s'eftraie  en  songeant  à  l'innombrable  quantité  d'inscrip- 
^^  tions  en  faux  et  de  demandes  en  nullité  auxquelles  don- 
**  nerait  lieu  l'application  littérale  de  la  loi  sur  ce  point. 

^*  C*est  un  mal  sans  doute  qu'une  disposition  non  lé* 
^*  gaiement  abrogée,  et  surtout  d'une  loi  si  peu  ancienne, 
^^  ne  soit  pas  mieux  exécutée  ;  il  vaudrait  mieux  qu'elle 
*^  n'existât  pas:  aussi  cette  infraction  a-t-elle  été  souvent 
<«  signalée  par  des  esprits  sévèrement  attachés  à  l'obser- 
^^  vation  des  règles.  Mais  enfin  c'était  au  gouvernement, 
^^  par  l'organe  du  chef  de  Injustice,  à  faire  cesser  l'abus,  si 
^*  la  disposition  était  réellement  utile  ;  les  citoyens  ne 
*^  sauraient  être  victimes  de  Papprobation  tacite  quHl  a  dxm^ 
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'*  née  par  son  silence  dès  le%  premiers  temps  de  la  loi  elle- 
**  même  jusqu^à  ce  jour.  "  (1) 

Avec  combien  plus  de  raiaon  devons-nonB  tenir  le  même 
langage,  et  faire  les  mêmes  raisonnements,  à  Pégard  d'une 
loi  qui  n'avait  pas  plus  d'observance  en  France,  dès  avant 
la  cession  du  pays,  qu'elle  n'en  a  eue  en  cette  province 
depuis  que  nous  avons  des  notaires,  pour  y  instrumenter 
comme  tels. 

Mais  l'on  a  dit  que  Pacte  avait  été  contresigné  par  le 
second  notaire  si  longtemps  après  sa  confection  que 
ce  qui  était  toléré  par  l'usage,  pourvu  que  ce  fut  fait  peu 
de  temps  après  la  confection  de  l'acte,  ne  pouvait  pas  être 
autorisé  après  un  aussi  longtemps.  Je  ne  vois  aucune  rai- 
son de  faire  une  différence  pourvu  que  Pacte  soit  présenté 
an  second  notaire,  par  le  notaire  instrumentaire  lui-même^ 
et  que  le  tout  se  fasse  sans  fraude. 

Dans  le  cas  actuel,.  Pacte  a  été  signé  par  les  parties  aux 
noms  desquelles  l'appelante  agit  pour  en  demander  la 
fausseté  et  la  nullité.  Ces  parties  sont  restées  silencieuses 
pendant  10  ans,  sans  jamais  se  plaindre  de  ce  que  ce  pré- 
ambule d'inventaire  n'avait  pas  été  contresigné.  S'il  avait 
pu  être  invoqué  par  elles  à  leur  profit,  je  ne  pense  pas  que 
cette  prétention  eut  été  élevée  par  Pappelante. 

De  part  et  d'autre,  les  parties  sign^aires  au  préambule 
d'inventaire  sont  demeurées  dans  le  silence  pendant  10  ans, 
sans  jamais  penser  à  en  demander  la  nullité.  11  a  fallu 
l'intervention  d'un  tiers  créancier  pour  venir  prendre  avan- 
tage à  Pencontre  de  l'une  d'elle,  de  ce  que  tout  au.  plus  l'on 
peut  appeler  un  acte  d'ouUi,  ou  de  négligence  du  notaire, 
qui  parait  avoir  eu  alors  toute  leur  confiance,  oubli  ou  né- 
gligence si  commune  et  si  générale  chez  tous  les  notaires, 
et  par  tout  le  pays  sans  exception. 

S'il  fallait  donner  gain  de  cause  à  l'appelante  sur  q^ 


(1)  Dmltoi^  vol.,  13,  Ho.  30. 
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point,  ce  serait,  en  quelque  sorte,  favoriser  la  mauvaise  foi 
d'une  partie  qui  viendrait  retirer  un  avantage  indu  de 
l'oubli  du  notaire  instrumentaire,  à  Pencontre  d'un  acte 
qui  porte  sa  signature.  Les  intimés  ont  dormi  tranquilles 
pendant  10  ans,  avec  une  copie  authentique  de  l'inventaire 
par  deve;'s  eux.  Il3  savaient  que  la  minute  était  signée  par 
M.  et  Mdme.  Grothé,  et  par  les  deux  estimateurs  et  M. 
Brault,  comment  pouvsit-il  leur  venir  à  l'idée  de  voir  si 
cette  minute  avait  été  contresignée  le  jour  même  ou  le  jour 
suivant.  Ce  n*était  pas  à  strictement  parler  leur  affaire, 
mais  celle  du  notaire  instrumentaire. 

Elles  s'en  étaient  rapportées  comme  toute  partie  contrac- 
tant au  notaire  de  la  famille,  au  notaire  instrumentaire. 
Il  était  toujours  temps  pour  ce  dernier,  de  compléter  sa 
ff  minute  en  la  présentant  au  contre-seing.  C'est  ce  qu'il  a 
fait  aussitôt  que  son  oubli,  son  acte  de  négligence,  lui  a 
été  révélé. 

•  £st-ce  que  nous  allons  maintenant  déclarer  faux  un  acte 
qu'il  était  du  devoir  de  Mtre.  Brault,  notaire  instrumentaire, 
de  faire  contresigner,  aussitôt  qu'on  appelait  son  attention  à 
le  compléter,  et  à  ce  qu'il  aurait  dû  faire  longtemps  au- 
paravant. 

Il  faisait  là  un  acte  commendable,  et  je  ne  vois  pas 
comment  on  pourrait  en  faire  un  reproche  aux  intimés, 
avec  la  preuve  que  ilbus  avons  en  cette  cause. 

Il  n'y  a  dans  tout  cela  rien  de  faux,  rien  qui  répugne  à  la 
bonne  foi.  Il  peut  y  avoir  eu  nullité,  mais  certainement 
qu'il  n'y  a  pas  eu  faux,  dans  l'acceptation  propre  du  mot. 
Et  ce  ne  serait  qu*un  faux  relatif,  mais  bien  inoffensif  : 

Poulain-Duparc,  que  Thullier  appelle  notre  maiire^ 
définit  ainsi  le  faux,  )2,  v.,  p.,  625,  no.  1.  ^^  En  gé- 
^^  néral,  le  crime  de  faux  est  l'acte  nuisible  par  lequel  on 
^^  fabrique  une  pièce  contraire  à  la  vérité,,  ou  on  altère  une 
"  pièce  véritable.  " 
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No.  2.  '^  C'est  un  acte  nuisible  ;  et  conséqnemment  il 
^  n'y  a  point  de  vrai  caractère  de  faux,  lorsque  Pacte  n'est 
^  pas  nuisible.  C'est  la  maxime  nullum  falsum  nisi 
^'  noctvum.  Il  n'y  a  en  ces  cas  qu'un  faux  matériel,  qui 
'*  ne  fait  naître  aucune  action  civile  ou  criminelle.  '* 

No.  5.  **  Mais  il  faut  observer  qu'un  acte  peut  être  con- 

"  traire  à  la  vérité,  sans  être faux  dans  sa  substance, 

^^  et  conséquemment  sans  pouvoir  être  attaqué  par  la  voie 
"  de  faux  principal  on  faux  incidente 

Avant  de  terminer,  je  pense  devoir  revenir  sur  ce  qui 
paraît  être  le  plus  grand  moyen  d'appel, c'est-à-dire,  la  pro- 
testation du  16  mars,  1858,  par  Saucer,  au  notaire  Houle. 
Dans  cette  notification,  M.  Saucer,  se  contente  de  dire 
"  qu'il  entendait  opposer  des  moyens  de  nullité  à  l'inven- 
"  taire  ",  et  il  ajoute  "  qu'il  a  raison  de  croire  qn'il  ne  lie 
^^  aucunement  la  dite  Dame  Grothé,  ^t  même  il  a  été  signé 
"  par  elUj  ce  qui  reste  à  constater.  " 

Ainsi,  en  prenant  les  termes  mêmes  dont  M.  Saucer  s'est 
servi  pour  empêcher  M.  Houle  de  contresigner,  il  est 
évident  qu'il  n'élevait  qu'une  question  de  nullité  qui  pou- 
vait être  décidée  sans  qu'il  y  eut  un  faux,  et  qu'il  n'osait 
pas  assumer  que  les  signatures  étaieirt  fausses,  ou  qu'il 
eut  aucunement  à  se  plaindre  d'un  faux.  Il  n'en  fallait 
pas  plus  probablement  pour  engager  M.  Houle  à  passer 
outre  en  présence  d'une  protestation  aussi  faiblement  ex- 
primée. Il  ne  voyait,  sans  doute,  rien  que  d'ordinaire, 
suivant  l'usage  établi,  et  il  avait  son  confrère  pour  garant 
de  la  vérité  des  signatures  et  de  l'acte,  en  présence  des 
doutes  faiblement  et  vaguement  exprimés  non  pas  par 
une  partie  à  l'acte,  mais  par  le  cessionnaire  d'un  créancier 
de  cette  partie,  ce  qui  pouvait  être,  et  devait  être,  pour 
le  second  notaire,  une  autre  raison  de  ne  pas  refuser 
son  contreseing. 

N'oublions  pas  qu'en  point  de  fait  il  n'a  nullement  été 
prouvé  que  Mde  Grothé  n'avait  pas  signé   le  préambule, 
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toQt  au  contraire  il  paraît  par  la  preuve  que  sa  signature  et 
celle  de  son  mari,  sont  vraies. 

Quant  au  moyen  tiré  de  ce  que  l'estimateur,  Dorval, 
était  décédé  lorsque  l'acte  a  été  contresigné,  c'est  un 
fait  sans  grande  importance.  L'estimateur  pouvait  bien 
être  un  témoin,  quant  à  revaluation  des  choses  inven- 
toriées, mais  il  n'était  nullement  un  témoin  nécessaire  an 
préambule  d'inventaire  quant  aux  admissions  et  conces^ 
sions  que  les  héritiers  et  légataires  voulaient  ou  pouvaient 
se  faire  mutuellement.  Le  préambule  d'inventaire  pou- 
vait être  bon,  sans  la  présence  des  estimateurs.  Et  aucun 
des  deux  n'avait  intérêt  à  élever  des  difficultés  à  cet  égard, 
et  ils  étaient  sans  intérêt  au  contreseing  de  Tacte.  .  e 
crois  avoir  suffisamment  fait  voir  que  la  question  reste  la 
même,  nonobstant  la  protestation  de  M.  Sancer,  pas  plus 
formelle  qu'elle  n'a  été  faite,  et  venant  d'un  tiers,  et  non 
d'une  partie  à  l'acte  même. 

Revenant  maintenant  à  la  question  principale,  l*on  dit 
qu'une  loi  ne  tombe  pas  en  désuétude  par  faute  de  son 
exécution.  Mais  l'on  ne  peut  nier  que  D'Aguesseau,  Toui- 
ller, Duranton  et  autres  s'accordent  à  dire  formellement 
qu'il  y  a  telle  chose  qu'une  ordonnance  ou  une  loi  abrogée 
par  un  usage  contraire,  continuel,  unifoime  et  immémo- 
rial. Si  cela  est  vrai,  combien  de  siècles  faudrait-il  donc 
pour  justifier  cette  doctrine.  Car  dans  notre  cas,  il  y  a 
près  de  quatre  siècles  qu'un  usage  existe  au  contraire  de 
ce  que  l'ordonnance  prescrit.  Est-ce  que  ce  n'est  pas  plus 
que  suffisant  pour  donner  lieu  à  l'application  de  la  doctrine 
enseignée  par  D'Aguesseau,  Touiller  et  Duranton.  Ou, 
faudrait-il  remonter  jusqu'au  déluge,  pour  dire  qu'une  loi 
est  abrogée  par  désuétude  ? 

Quel  est  le  Juge,  l'avocat,  le  notaire  ou  la  partie  con- 
tractante à  quelqu'acte  notarié  que  ce  soit,  qui  ait  jamais 
cru  devoir  prendre  la  précaution  de  voir  à  ce  que  l'acte 
notarié  auquel  il  était  intéressé  comme  partie  ou  comme 
conseil,  fut  exécuté  et  signé  en  la  présence  de  deux  no- 
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taîies.  N'est-ce  pas  là  une  preuve  évidente  et  complète 
qne  la  présence  du  second  notaire  n'a  jamais  été  observée 
à  la  rigueur  :  certainement  qu'il  faut  répondre  oui.  Du 
consentement  unanime  de  tous,  on  s'est  toujours  contenté 
du  contre-seing  du  second  notaire,  après  coup,  et  la  signa- 
tare  du  second  notaire  n'était  regardée  comme  nécesaire 
qu'en  tant  qu'elle  attestait  la  signature  du  notaire  instru- 
mentaire. 

Je  dirai  de  plus  qu'il  a  été  un  temps  dans  ce  pays,  et  ce 
jusqu'à  il  y  a  40  ou  50  ans,  où  il  y  aurait  eu  impossibilité 
pour  un  notaire  instrumentaire  de  faire  contresigner  sa  mi- 
nnle  avant  plusieurs  jours.  Je  veux  parler  du  temps  où  il 
n'y  avait  que  peu  de  notaires,  et  qu'ils  demeuraient  à  des 
distances  considérables,  et  ne  se  rencontraient  que  rare- 
ment. 

Cette  difficulté  existe  encore  dans  certaines  localités 
eloign*^  es. 

Est-ce  que  nous  irions  frapper  tous  ces  actes  de  faux  ou 
de  nullité  pour  avoir  être  contresignés  le  lendemain,  huit 
jours  ou  un  mois  après.  Il  suffit  de  présenter  le  trouble  et 
le  cahos  qui  s'en  suivrait,  pour  faire  voir  que  nous  ne  pou- 
vons pas  par  notre  jugement  accueillir  les  propositions  de 
l'appelante,  qui  dans  le  fond  est  sans  grief  réel  et  véritable, 
soit  à  titre  de  faux  ou  de  nullité. 

Le  seul  remède  (s'il  faut  en  avoir  un  pour  réprimer  la 
violation  d*uae  loi  tombée  en  désuétude,  et  rétablir  et 
exiger  le  contreseing  comme  chose  nécessaire,  tandis  qu'il 
n'a  été  toujours  et  jusqu'à  présent  qu'une  pure  formalité) 
serait  l'intervention  du  pouvoir  législatif,  et  la  passation 
d'une  loi  qui  frapperait  de  punition  personnelle  ou  d'a- 
mende, tout  notaire  qui  exécuterait  ou  contre-signerait 
aucune  minute  hors  la  présence  des  parties  ou  de  son  con- 
frère. Peut-être  qu'une  loi  qui  irait  aussi  loin,  aurait 
l'effet  d'arrêter  ce  que  l'on  croit  être  un  abus  sérieux  ou 
dommageable,  mais  jusqu'à  ce  qu'il  y  ait  pareille  loi,  nous 
n'avons  pas  les  moyens  d'y  suppléer  en  présence  d'un  état 
de  choses  que  nous  ne  pouvons  méconnaître. 
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Je  puis  ajouter  que  Tintervention  législative  paraît  être 
considérée  nécessaire  par  les  codificateurs,  et  a  été  même 
suggérée  par  quelques  articles  du  code  projeté,  dans  des 
termes  plus  énergiques  que  ceux  des  ordonnances  de  1498 
et  de  1579,  et  de  la  loi  du  25  ventôse  an  XI,  mais  qui  ne 
le  sont  peut-être  pas  encore  assez  pour  atteindre  les  notaires 
réfractaires,  c'est  pourtant  à  quoi  il  faudrait  en  venir  pour 
réprimer  Pabus  ;  à  moins  que  Pon  ne  fasse  comme  en 
France,  par  la  loi  du  21  de  juin,  184S,  par  laquelle  il  est 
statué  comme  suit  :  ^^  Les  actes  notariés  passés  depuis  la 
"  promulgation  de  la  loi  du  25  ventôse  an  XI,  ne  peuvent 
**  être  annulés  par  le  motif  que  le  notaire  en  second,  ou 
'*  les  deux  témoins  instrumentaires  n'auraient  pas  été  pré- 
'*  sents  à  la  réception  des  dits  actes.  "  C'est  donc  au 
gouvernement  à  agir,  comme  dit  Duranton  à  l'endroit  ci- 
dessus  cité,  car  les  citoyens  ne  sauraient  être  victimes  de 
l'approbation  qu'il,  a  donnée  par  son  silence  depuis  deux 
siècles,  jusqu'à  ce  jour.  Enfin  pour  répondre  à  ce  qui  a 
été  cité  de  l'article  additionnel  de  Touiller  sur  ce  sujet,  au 
no.  78,  du  8me  volume,  je  dirai  que  depuis  la  loi  de  ven- 
tôse en  180S,  un  grand  nombre  de  jugements  des  Cours 
françaises  ont  jugé  qu'elle  était  tombée  en  désuétude  par 
le  non  usage. 

Entre  autres  celui  de  la  Cour  royale  de  Rennes,  du  24 
juin,  1824,  et  celui  de  la  Cour  de  cassation  du  14  juin,  1825. 

Il  est  vrai  que  l'on  en  trouve  au  contraire,  et  que  l'on  cite 
celui  de  la  Cour  de  Toulouse,  du  28  novembre,  1825.  Mais 
un  des  motif  de  ce  jugement  est  dans  les  termes  suivants  : 
^^  attendu  d'ailleurs  que  l'usage  invoqué  n*a  aucun  des 
^*  caractères  voulus  par  les  principes  du  droit  pour  abroger 
"  la  loi  ;  qu'il  doit  constituer  un  long  usage,  remontant 
'*  tout  au  moins  à  l'époque  fixée  pour  la  prescription  de 
"  long  cours,  ce  qui  ne  peut  avoir  lieu  à  P égard  (Tune  loi 
"  qui  fCa  que  vingt-deux  ans  d^exisletice.  " 

C'était  par  là  même  reconnaître,  que  s'il  se  fut  agi  d'une 
loi  plus  ancienne,  il  n'y  aurait  pas  eu  lieu  de  repousser  la 
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doctrine,  qae  Tusage  constant  et  universel  au  contraire 
d'une  ]oi,  la  fait  tomber  en  désuétude,  et  l'abroge  par  cela- 
même,  sans  que  son  inobservance  puisse  être  invoquée 
avec  succès. 

Pour  toutes  ces  raisons  et  en  faisant  l'application  des 
autorités  ci-dessus  citées,  et  prenant  en  considération  les 
faits  de  la  cause  et  la  question  telle  qu'elle  se  présente,  je 
pense  que  nous  ne  pouvons  faire  autrement  que  de  con- 
firmer le  jugement  de  la  Cour  Supérieure,  du  SI  octobre, 
1860,  et  ce  purement  et  simplement,  et  avec  dépens  de 
cette  Cour. 

DuvAL,  Justice. — Stated  in  effect  that  he  was  decidedly  of 
opinion  that  the  judgment  must  be  confirmed.  The  law  of 
France,  which  was  our  law,  was  settled  on  the  point,  and 
had  been  so  for  five  hundred  years  ;  it  had  been  recognized 
by  all  the  Tribunals  of  France,  and  the  instrument  in 
question  here,  could  not,  in  a  French  Court,  have  been 
declared  a  faux.  Ought  this  Court  to  set  aside  a  juris- 
prudence of  five  centuries  ?  If  so  they  could  be  bound  by  no 
restrictions  whatever,  they  were  free  as  air  and  above  the 
law  itself.  He  referred  to  Drion,  as  recognizing  that  the 
old  French  jurisprudence  was  that  now  recognized  by  the 
majority  of  the  Court  ;  the  practice  of  the  second  notary 
countersigning,  after  the  execution  of  the  deed,  had  become 
80  inveterate,  that  the  Courts  had  been  obliged  to  recognize 
it. 

Touiller  himself  recognized  that  as  a  fact,  but  argued 
against  the  decisions  of  the  Courts  of  old  France.  The 
late  F^rench  law  of  1843,  did  not  require  the  presence  of 
the  second  notary  for  every  kind  of  ac/e,  but  only  for  those 
of  importance,  and  not  to  such  an  (icte  as  the  one  in  question 
here,  nor  was  the  case  referred  to  by  TouIIier  an  ana- 
logous case.  It  referred  to  a  signification  which  was  made 
actually  by  a  clerk  and  certified  by  the  huissier  as  if  made 
hy  himself.  That  was  clearly  an  abuse,  and  Toullier 
might  well  be  severe  against  it.  So  the  letter  of  d'Aguesseau 
related  *o  witnesses,  and  not  to  the  second   notary.    The 
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opinion  of  Marcadé  also  recognized  the  old  French  jaria- 
prudence.  The  learned  Judge*  therf  referred  to  Bonnier, 
and  to  the  Edits  and  Ordonnances  of  Augt.  1717  and  1785, 
also  to  a  case  of  McCallum  vs.  Seguin,  decided  many 
years  ago  at  Quebec,  in  which  an  instrument  passed 
before  Têtu,  notary,  and  countersigned  by  Lelièvre,  as 
second  notary,  after  the  death  of  at  least  two  of  the  parties 
toit,  was  held  good.  He  would  uphold  the  old  jurispru- 
dence, because  it  was  fixed  and  certain,  and  it  was  not 
for  the  Courts  to  create  remedies  which  lay  only  with  the 
Legislature. 

Meredith,  Justice. — The  principles  of  law  applicable 
to  this  case  have  been  so  fully  discussed  by  my  learned 
brethren,  who  have  already  explained  their  views,  that  I 
feel  f  can  add  little,  if  indeed  any  thing,  to  what  has  been 
said  by  them.  The  question  raised  is,  however,  one  of 
such  general  importance,  that  I  deem  it  my  duty  to  state 
the  reasons  by  which  I  am  guided  in  coming  to  the  conclu- 
sion that  the  judgment  of  the  Superior  Court,  in  this  cause, 
ought  to  be  confirmed  ;  and  I   shall  do  so  as  briefly  as 


In  the  first  place,  although  doubtless  conflicting  autho- 
rities may  be  cited  on  ihe  subject,  I  am  clearly  of  opinion 
that  according  to  the  laws  of  France,  as  established  in  this 
colony,  and  still  in  force  here,  a  law  may  be  abrogated  by 
a  contrary  usage. 

D'Aguesseau,(  I)  Cochin,  (2)  Solon,(3)  Dupin,(4)  Dalloz,  (5) 
Merlin,  (6)  Toullier,  (7)  and  a  host  of  other  aulhorites,  may 
be  cited  in  support  of  this  opinion. 

I  do  not  propose  to  read  these  authorities  upon  the  pre- 


(1)  Lettre  du  26  Oct.  1736,  Vol.,  9,  p  446. 

12)  Œuvres  de  Cochin,  Tome  3,  62me    Cons.  p.  707. 

(3)  Solon,  Vol.  1.,  Chap.  6. 

(4)  Dupin,  Manael  des  Bt  et  Notions  sur  le  Droit,  p.  406. 
(6)  Dallos  Jur.  for  Tome  9,  ybo.  Lods. 

(6)  Merlin,  Questions  de  Droit,  1er  Edition,  Vol  3. 646,  6. 427,  7.  185,  8.  238. 

(7)  Toul.ler,  1  Vol.,  No.  162. 
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sent  occasioif,  because  the  gentlemen  of  the  Bar  are  fa- 
miliar with  them.  Besides  many  of  the  authorities  cited 
have  already  been  referred  to  by  my  learned  brother,  Judge 
Bertbelot,  and  most,  if  not  all  of  the  others,  are  quoted  in 
the  factum  of  Mr.  Cherrier,  and  in  the  judgment  of  Judge 
Badgley,  to  be  found  among  the  proceedings  of  the  Sei- 
gniorial Court.  (1) 

Indeed,  until  within  the  last  few  days,  I  did  not  think 
that  this  was  a  point  with  respect  to  which  there  could 
be  any  difference  of  opinion  on  the  Bench  in  Lower-Ca- 
nada; but  as  my  learned  brother  Mondelet  (without  I 
believe  expressing  any  positive  opinion  as  to  the  doctrine 
(Â  désuétude)  has  spoken  of  it  as  a  **  Vieille  doctrine  n^ayani 
"  plus  de  cours^  et  qui  a  etleméme  tombé  en  désvétude^^'  and 
as  I  make  that  doctrine,  in  a  great  measure,  the  basis  of 
my  judgment,  it  is  necessary  that  I  should  explain  the 
grounds  upon  which  I  hold  that,  according  to  our  system, 
a  law  may  be  abrogated  by  a  contrary  usage. 

It  will  be  recollected  that  one  of  the  questions  submitted 
to  the  Seigniorial  Court,  was,  in  effect,  whether  the  arret  of 
Marly  of  1711,  and  the  afrét  of  17S2,  had  been  abrogated 
by  disuse. 

One  of  the  propositions  submitted  in  that  case  on  behalf  of 
Sir  Edmund  Filmer,  and  others,  was,  "  That,  in  Lower-Ca- 
"  nada,  a  law  may  lose  its  force  by  disuse,  without  any 
"  express  repeal,  or  go  into  désuétude  as  it  is  termed.  " 
And  on  that  occasion  it  was  contended  that  the  said  two 
arrets  had  fallen  into  disuse. 

ChiefJustice  Bowen,  Judge  Aylwin,  and  Judge  Badg- 
ley gave  it  as  their  opinion  that  those  arrets  "  had  fallen 
into  désuétude  ;  "  but  the  majority  of  the  Court  composed  of 
Chief-Justice  Lafontaine  and  Judges  Duval,  Caron,  Day, 
Smith,  Mondelet,   Meredith,  Short  and  Morin,  held   that 

(I)  VoLB.p.BSl. 
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the  arrêts  then  in  question  had  "not  falleli  into  -désué- 
tude.'' (I) 

Bat  no  one  of  all  the  Jndges  above  named,  in  the  course 
of  his  observations  explanatory  of  the  judgment  then  ren- 
dered, expressed  even  a  doubt,  so  far  as  I  am  aware,  as  to 
the  possibility  of  a  law  in  Lower-Canada  being  abrogated 
by  disuse. 

And  when  we  bear  in  mind  the  vast  importance  of  the 
questions  submitted  to  that  Court;  questions  which  deeply 
affected  the  proprietary  rights  af  the  whole  of  the  population 
of  Seigniorial  Canada  ; — when  we  also  bear  in  mind  the 
care,  the  zeal,  and  the  ability  with  which  those  questions 
were  argued  by  the  eminent  counsel  engaged  in  that  me- 
morable discussion;  and  when,  in  fine,  we  recollect  that 
twelve  of  the  Judges  of  Lower-Canada  for  a  period  of  se- 
veral months  devoted,  I  may  say,  their  undivided  attention 
to  the  consideration  of  the  matters  so  submitted  to  them  ; 
we  may  I  think  feel  confident  that  if  the  question  as  to 
whether,  in  Lower-Canada,  a  law  may  be  abrogated  by 
disuse,  had  in  their  opinion  been  susceptible  of  reasonable 
doubt,  Chief-Justice  Lafontaine  and  the  Judges  who  agreed 
with  him  in  saying  that  the  arret  of  Marly  (1711),  and 
the  arret  of  1732,  had  "«o^  fallen  into  désuétude'' 
would  have  given  a  full  explanation  of  their  views  as  to 
whether  under  our  system  any  law  can  be  abrogated  by 
disuse. 

It  has  however  been  contended  that  the  ordinance 
of  1498,  and  the  ordinance  of  Blois  (1579,)  are  laws  d'ordre 
public^  and  therefore  that  their  provisions  cannot  be  abro- 
gated by  disuse  ;  and  it  is  said  that  the  usage  relied  on 
consists  of  a  repeated  series  of  violations  of  the  law,  and 
therefore  that  it  could  never  by  any  multiplication  of  those 
acts,  whatever  may  be  their  aggregate  number,  nor,  by 
any  lapse  of  time,  however  long,   acquire  the  force  of  law. 

1  readily  admit  that  a  usage  cannot  acquire  the  force  of 
law,  if  it  be   so  unreasonable  or  so  absurd,  or  so  painly 

(1)  Lower-Canada  Reporta,  Seigniorial  Qaestioiui,  Vol.  A.,  p.  10. 
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ccmfraTy  to  the  interests  of  society,  as  to  Tender  it  impos- 
sible to  suppose  that  the  regularly  constituted  authorities 
of  the  country  could  have  given  it  their  sanction. 

I  may  also  admit  that  the  usage  in  question  is,  in  some 
respects,  objectionable  ;  but  still,  in  my  opinion,  it  cannot 
be  treated  as  inoperative  on  the  grounds  just  alluded  to  ; 
because,  not  to  speak  of  the  numerous  judgments  by  which 
efiect  has  been  given  to  it,  we  find  that  it  has  been  expressly 
sanctioned  by  the  government  of  France  on  several  oi^casions. 
Bonnier,  in  his  traité  dé  la  Preuve  No.  4M,  p.  416, 
gives  the  words  of  the  ninth  art.  of  the  lot  de  ventôse  which 
are  as  follows.  '*  Les  actes  seront  reçus  par  deux  notaires, 
ou  nn  notaire  assisté  de  deux  témoins,  "  fcc,  and  says 
that  this  provision  of  law  is  founded  on  the  ordinance  of 
the  first  December,  1437;  and  after  explaining  the  grounds 
npon  which  the  loi  de  ventôse  is  based.  Adds  :  ^'  Mais  il 
^*  est  souvent  difficile,  dans  la  pratique,  d'obtenir  Passis- 
^  tence  de  deux  notaires  ;  aussi  la  prescription  de  Pordon- 
'*  nance  de  1437  était  elle  tombée  en  désuétude  dans  V ancien 
'^  droite  excepté  pour  certains  actes  d'une  haute  importance, 
"  tels  que  les  testaments. 

"  L'article  14  des  statuts  et  règlements  de  la  commu- 
^'nauté  des  notaires  au  Chàtelet  de  Paris,  homologués 
"  par  un  arrêt  du  parlement  du  13  mai,  1681,  portait  que 
'^  les  notaires  seraient  obligés  de  signer  l'un  pour  l'autre 
"  les  actes  et  contrats  non  contraires  aux  ordonnances  et 
'^  bonnes  mœurs,  dont  ils  seraient  requis,  sans  le  pouvoir 
^'  lefnser,  et  cette  jurisprudence  avait  été  convertit  en  loi 
''par  des  edits  de  1691  et  de  1706.  (1) 

Drion,  also  in  his  work  du  Notaire  en  second^  says  : 

"  Malheusement  il  n'existait  aucune  disposition  expresse, 
*^  quant  à  la  présence  du  second  notaire. 

Il)  Bwnimr,  ds  Ift  Pimift,  ITo.  414,  p.  416. 
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*^  L'nsage  avait  êlabli  ce  mode  de  passation  des  actes, 
"  et  la  loi  avait  négligé  d'en  régler  les  formes.  Il  fallut 
^^  donc  recourir  à  Pinlerprétation,  et  les  parlements  eurent 
*^  à  se  reprocher  une  condescendance  coupable  pour  les 
**  prétentions  des  notaires  qui  s'obstinèrent  à  soutenir  que 
^*  l'ordonnance  de  Blois  s'appliquaient  uniquement  aux  actes 
'^  passé  devant  témoins,  et  non  à  ceux  reçus  par  deux 
"  d'entre  eux.  Le  gouvernement  lui-même  crut  devoir 
*^  céder  en  présence  d'une  interprétation  ainsi  sanctionnée 
^^  par  C^autorité  des  magistrats.  Il  préféra  régulariser  an 
^^  abus  plutôt  que  de  le  supprimer. 

"  C'est  dans  ce  but  qu'il  revêtit  de  son  approbation  les 
"  statuts  des  notaires  de  Paris,  arrêté,  en  1679,  et  bomo- 
"  logués  au  parlement  de  Paris,  le  13  mai,  1681,  on  y  lit, 
"  art.  14,  que  les  notaires  de  cette  vilb  seront  obligés  de 
*'  signn  en  second  tous  les  actes  conformes  aux  lois,  lors- 
^^  qu'ils  en  seront  requis  par  leurs  confrères,  sans  le  pou- 
**  voir  refuser." 

^^  Un  édit  du  mois  d'octobre,  1691,  enregistré  au  parle- 
^^  ment  le  21  novembre  suivant,  dispense  les  notaires  de 
**  Lyon  de  prendre  à  l'avenir  des  témoins  pour  signer  les 
^^  notes  avec  eux,  à  la  charge  de  les  faire  signer  en  second 
^*  par  un  de  leurs  confrères,  comme  les  notaires  de  Paris. 
^*  Sans  néanmoins  rien  innover  à  l'usage  établi  pour  les 
«  testaments  solennels.'^ 

"  A  partir  de  ce  moment  tout  était  réglée  les  notaires 
^^  qui  rédigeaient  seuls  les  conventions  des  parties,  et  qui 
^^  faisaient  simplement  contresigner  leur  acte  par  un  col- 
**  lègue,  agissaient  légalement,  ils  avaient  pour  eux  les 
^^  edits  du  pouvoir  souverain^  et  ne  craignaient  plus  une 
^'  interprétation  contraire  a  leurs  prétentions.    (1) 

From  these  authorities  we  see  that  the  parlement  de 
Paris  of  1681,  and  the  King  of  Prance,  in  1691,  and  1706, 
not  only  sanctioned,  but  legalised  the  usage  in  question. 

[I]  DrtoQ,  da  Notoire  «■  itcoiid,  pp.  ft,  tS. 
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Nay,  they  went  much  farther  than  the  usage  now  contended 
for,  inasmuch  as  they  rendered  it  obligatory  on  the  no- 
taries of  Paris  to  countersign  deeds  executed  by  their 
confrères^  although  the  notary,  so  required  to  countersign, 
was  not  present  at  the  execution  of  such  deed* 

Such  being  the  case,  it  is  plainly  out  of  our  power  to 
aay  that  the  usage  in  question  is  so  unreasonable,  or 
absurd,  as  to  make  it  impossible  to  suppose  that  the  Legis- 
lature could  sanction  it  ;  for  the  fact  is,  that  it  was  ex* 
pressly  sanctioned,  not  only  by  the  parlement  de  Parisy  bot 
by  the  Royal  Edits  of  1691  and  1706. 

Moreover,  notwithstanding  the  strongly  expressed  opinions 
of  Tonllier  and  others,  the  Legislature  of  France,  by,  I 
believe,  the  latest  law  on  the  subject,  that  of  1843,  have 
to  a  great  extent  sanctioned  the  usage  in  questiqp  ;  for 
allboQgh  that  law  requires  the  presence  of  the  second  no* 
tary  at  the  execution  of  wills,  and  of  five  other  classes  of 
instruments,  yet  it  ^dispenses  with  the  presence  of  the 
second  notary  at  the  time  of  the  execution  of  all  other  no- 
tarial deeds.  (1) 

And  here,  I  may  observe  that  a  part  of  the  passage  just 
quoted  from  Drion  is  useful  as  drawing  our  attention  to  a 
point  of  some  importance  in  this  case,  and  one  iéS^relation 
to  which  any  one  may  satisfy  himself,  who  will  take  the 
trouble  of  reading  the  laws  in  question.  That  point  is, 
that  no  one  of  those  laws  in  express  terms  says,  that  a  no- 
tarial deed  shall  be  null,  if  the  notaire  en  second  is  not 
présentât  the  time  the  parties  signed  it  ;  nor  does  anyone  of 
them  in  express  terms  require  the  two  notaries  to  be 
present  at  the  time  of  the  execution  of  the  deed  by  the 
parties.  The  words  of  Mr.  Drion  are  "  malheureusement 
**  il  n'existait  aacnne  disposition  expresse^  quant  à  la  pré- 
"  sence  du  second  notaire  ;  »'  and  snch  is  the  fact.  I  am 
not  however  to  be  understood  as  saying  there  was  any 

[1]  Hmmim,  pp.  4t7,  18,  19. 
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room  for  reasonable  doubt  as  to  the  meaning  of  the  laws 
in  question,  nor  as  holding  that  the  absence  of  such  express 
.words  justified  the  practice  in  question,  all  I  desire  to  do, 
is  to  notice  the  phraseology  of  those  provisions  of  law, 
which  is  of  importance  in  reference  to  the  question  as  to 
their  abrogation  by  disuse. 

It  has  also  been  contended  that  although  a  rule  of  law 
established  by  usage  or  custom  may  fall  into  disuse,  yet 
that  the  contrary  ought  to  be  held  with  respect  to  a  law 
emanating  from  Royal  authority  : 

But  such  a  distinction  is  not,  I  think,  justified  by  the 
authorities 

The  great  Chancellor  D'Aguesseau,  and  on  this  subject  a 
higher  authority  cannot  be  cited,  says  :  *'  Toutes  les  lois 
"  sont  sujettes  à  tomber  en  désuétude,"  and  many  other 
writers  before  the  code  speak  on  this  subject  in  equally 
general  terms. 

The  same  opinion  is  also  maintained  by  many  eminent 
writers  subsequent  to  the  Code,  for  instance  Dupin  says  : 
^'  Chez  nous  l'ordonnance  de  1619,  avait  aussi  une  dis- 
'^  position  expresse  dans  son  article  1er,  qui  enjoint  l'exé- 
^^  cution  de  toutes  les  ordonnances  qui  ne  sont  spéciale- 
^^  ment  révoquées  ni  abrogées  par  usage  can'rairej  reçu  ei 
*^  approuvé  de  nos  prédécesseurs^  ei  de  nous  ;  "and  the  author 
adds.  ^^  Et  à  cet  égard  il  faut  remarquer  que  cette  appro- 
*<  bation  elle-même  n'a  besoin  que  d'être  tacite,  et  qu'elle 
^*  résulte  suffisamment  de  ce  que  Tautorité  qui  a  le  pouvoir 
'^  de  faire  exécuter  la  loi  s'est  dispensée  de  tenir  la  main, 
^  à  cette  exécution,  et  a  laissé  pratiquer  ouvertement  le 
"  contraire.  (1) 

Solon  goes  quite  as  for  at  no.  399,  he  puts  the  question, 
"  Quid^  si  la  loi  était  prohibitive  de  tout  usage  contraire. 
**  Si  par  exemple  le  législateur  avait  déclaré  que  la  loi 
^<  serait  observée  nonobstant  tout  usage  qui  tendrait  à 

(1)  Bapio,  KokioBi  rar  h  Droit,  p.  i06. 
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"  ^abroger''.— And  giving  his  own  opinion  on  the^iaestion 
thus  pat,  the  author  says  : 

«(  Sans  doute  l'abrogation  serait  beaucoup  plus  difficile 
"às^opérer";  il  faudrait  beaucoup  plus  de  temps,  et  un 
'^  plus  grand  nombre  d'actes  contraires,  mais  du  moment 
"  queces  actes  seraient  multipliés,  qu'ils  se  renouvelleraient 
"  journellement,  avec  les  caractères  ci-dessus,  ils  abroge- 
'^  raient  la  loi,  malgré  la  défense  qui  se  trouverait  com- 
^'  prise  dans  ses  dispositions." 

Moreover,  it  is  to  be  recollected,  that  the  arret  of  Marly, 
and  the  arrêt  of  1732,  were  promulgated  by  Royal  autho- 
rity ;  and  yet  it  does  not  appear  to  have  occurred  1o  any 
one  of  the  twelve  Judges,  composing  the  Seigniorial  Court, 
that  the  fact  of  those  laws  having  been  so  established  by 
Royal  authority,  rendered  it  impossible  for  them  to  be 
abrogated  by  disuse. 

It  seems  to  me  that  those  who  maintain  that,  under  our 
system,  a  law  cannot  fall  iifto  'désuétude^  are  led  idto< error 
(I  say  it  with  all  deference)  by  authorities  which  liave  no 
important  bearing  upon  the  present  case.  My  attention  has 
been  particularly  drawn  to  a  passage  in  the  1st  Vol.  of 
Demolombe,  No  ISO,  in  which  that  author,  speaking  of 
the  time  at  which  he  wrote,  says,  in  effect,  that  in  his 
opinion,  in  France,  a  law  cannot  be  abrogated  by  disu«e  ; 
but  Demolombe  adds  :  ^^  Je  ne  parle,  bien  entendu,  que  d^un 
*^  pays  comme  le  nôtre,  où  la  puissance  legislative  ne  peut 
^'  être  exercée  que  suivant  les  conditions  déterminées  par 
^^  la  loi  constilutionnelle,"  and  Marcadé  whose  views  as 
to  the  doctrine  of  désuétude  seem  to  agree  with  those  of 
Demolombe,  afier  laying  down  the  general  rule,  "  aa 
"  pouvoir  législatif  seul,  évidemment  *î!  appartient  de 
"  changer  la  législation  ;"  adds.:  **  Donc,4ant  que  l'usage  et 
"  la  coutume  purent  faire  les  lois,  ils  purent  aussi  les 
"  défaire.  'C'est  ce  qui  avait  lieu  à  Rome,  m  dans  notbb 
"  AirciEir  DBorr.  La  maxime  Leges  psa  dbsuktudinkm 
**  abrogantur,  était  la  conséquence  de  cette  autre  maxime  • 

14 
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^*  ^  Conraetiido  pro  lege  cnstoditur'  ;  ex  non  scripto  jcu 
^^  venit  quod  usus  comprobavit  ;  mais  du  moment  qne  I'u- 
^*  sage  nt;  peQt  plu^  faire  la  loi,  il  ne  peut  donc  plus  la  dé- 
"truire.  "(1) 

No  commentary  is  necessary  to  show  that  the  authorities 
just  quoted  can  aid  us  but  little  in  determining  whether  ibe 
laws  in  question  in  this  cause  have  fallen  unto  désuétude; 
for  if  those  laws  have  been  so  abrogated,  by  disuse,  such 
abrogation  must  have  taken  place,  not  only  long  before  tbe 
changes  in  the  laws  of  Prance,  to  which  Demolombe  and 
Marcadé  refer,  but  even  before  tbe  cession  of  this  province 
by  Fraace  to  England. 

Assuming  then  as  1  think  I  nlay,  that  under  our  system, 
as  a  general  rule,  a  law  may  fall  into  désuétude^  and  tbat 
there  is  nothing  in  the  provisions  of  law  with  respect  to  the 
presence  of  the  notaire  en  secowl  to  exclude  them  from  the 
operation  of  that  general  rule  of  law,  I  shall  now  proceed 
to  consider,  briefly,  whether  the  usage  relied  on  by  the  res- 
pondents is  of  a  nature  to  cause  the  abrogation  of  those 
provisions  of  law. 

Toullier  says  :  ^'  Poor  établir  un  usage,  cinq  choses  sont 
^^  nécessaires,  il  faut  qu'il  soit  uniforme,  public,  multiplié, 
'^  observé  par  la  généralité  des  habitants,  réitéré  f>ar  un 
"  long  espace  de  temps."  (2) 

Toullier  in  the  same  number  adds  :  "  C'est  aux  Juges  de 
"  décider,  par  le  nombre  et  qualité  des  actes  si  To^^age  est 
'^  établi,  si  la  coutume  est  acquise,  si  elle  est  prouvée, 
'*  s'il  s'est  écoulé  un  temps  assez  long  pour  que  le  public  et 
"  le  Législateur  en  aient  eu  connaissance." 

And  as  to  this  point  Solon  says  : 

^*  BTos  lois  ne  disent  rien  sur  le  genre  de  preuves  que  les 
^*  tribunaux  doivent  admettre  pour  la  désuétude,  et  par 
"  cela  même,  ceux-ci  n'ont  nullement  besoin  de  recourir 


(1)  M aroadé,  1  Vol.,  p.  32. 

(2)  Vol.  1  No.  169:— Vdde  alM^.Bolon, Théorie  de  laNamteyVoL  1,  Nos.  395  to  399. 
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^  aux  moyens  exigés  par  Pancienne  joxisprodence  ;  Texia^ 
^  tence  de  quelques  arrêts,  l'opinion  des  auteurs,  peuveiH 
"  déterminer  Topinion  des  Juges,  pourvu  que  ces  arrêts  et 
'*  ces  opinions  soient  conformes."  (1) 

Now  it  is  beyond  doubt  that  the  usage  in  question  com- 
menced at  a  period  earlier  than  the  ordinance  of  149&'; 
and  it  appears  from  the  writings  of  Drion  and  others,  that 
even  after  the  paRsing  of  the  ordinance  of  Blois,  (1Ô79)  tbe 
notarial  profession  in  France  constantly  contended  that. tbe 
provisions  of  law  now  under  consideration,  related  to  deeds 
passed  before  a  notary  and  two  witnesses,  and  not  to  deeds 
passed  before  two  notaries  in  the  usutfl  form^ 

Drion  it  will  be  recollected  says  that  in  consequence  of 
there  being  no  express  provision  in  any  of  tbe  ordinances 
as  to  this  point,  ^^  il  a  fallu  recourir  àPlnterprétation,  et  les 
'^parlements  eurent  à  se  reprocher  une  condescendande 
^  coupable  pour  tes  prétentions  des  notaires/* 

The  author  adds  that  the  government  yielded  to  the  in- 
terpretation thus  put  by  the  Courts  upon  the  ordinances, 
and  that,  in  consequence,  by  the  arret  of  the  parlement  de 
Paris  of  1681,  and  by  tbe  Royal  Edict  of  1691,  the  usage 
io  question  was  sanetioned  and  regulated  to  the  extent  and 
in  the  manner  already  mentioned. 

It  may  be  observed  that  the  arret  of  the  parlement  de 
Paris  requiring  notaries  in  Paris  to  counteisign  deeds 
executed  by  their  confrères  was  passed  eighteen  years  after 
the  Edict  of  Louis  the  fourteenth,  establishing  tbe  Conseil 
Supérieur  in  Canada,  apd  requiring  that  Court  to  observe 
the  Laws  and  Ordinances  of  France,  and  to  proceed  as 
nearly  as  possible  according  to  the  practice  of  the  par/em^n^ 
de  PariSj  "  et  y  procéder  autant  qu'il  se  pourra  en  la  forme 
^  et  manière  qui  se  pratique  et  se  garde  dans  le  ressort  de 
"  notre  Cour  de  parlement  de  Paris  ;  "  and  that  the.  Edict 
of  Louis  the  14th  of  1691,  also  sanctioning  the  same  usage, 

Ct)6okm,Ko.401,p.271. 
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was  passed  at  a  period  when  a  very  considerable  part  of 
Seigniorial  Canada  was  being  conceded  to  settlers  from 
Prance. 

From  the  arrets  of  the  parlement  de  Paris  of  1681,  and 

of  the  Edict  of  1691,  and  the  authorities  referred  to  by  my 

brother  Berthelot,  it  is  I  think  beyond  doubt  that  the  usage 

in  question  was^  in  full  force  in  the  parlemeni  de  Paris^  in 

*1663,  when  the  laws  uf  France  and  the  practice  of  the 

parlement  de  Pétris  wei e  established  in  Canada  ;  and  there- 

'fore  it  is  not  surprising  that  that  usage  should  have  been  in- 

^troduced  into  the  colony  as  part  of  the  laws  of  France, 

observed  in  the  parlement  de  Paris. 

There  was,  it  is  obvious,  much  more  cause  for  the  conti- 
nuance of  the  usage  in  the  colony,  than  there  was  for  its 
•  establishment  in  the  mother  country  ;  and  it  is  I  believe 
beyond  dfMibt,  that  from  the  first  settlement  of  the  colony 
until  now,  the  uniform  usage,  throughout  every  part  of  the 
country,  has  been  for  one  notary  to  be  present  at  the  execu- 
tion of  notarial  deeds,  which  are  afterwards  countersigned 
by  the  second  notary. 

«I  have  had*  the  advantage  of  conversing  on  this  subject, 
•> with  the  venerable  Chief-Justice  of  the  Superior  Court  of 
Lower-Canada,  who  has  been  a  Judge  of  the  highest 
Court  of  original  Jurisdiction  for  the  District  of  Quebec, 
'for  more  than  fifty  years,  and  who  before  his  appointment  to 
the  Bench  held  the  officeof  attorney  general  ;  and  I  am  per- 
mitted by  him  to  say,  he  considers  it  incontrovertible,  that 
'  the  usage  in  Lower-Canada,  as  to  the  execution  of  notarial 
deeds  is,  and  has  been,  such  asl  have  stated. 

Speaking  from  my  own  experieoee  which  now  extends 
over  a  period  of  thirty  y^rs,  I  cannot  say  that  I  have  ever 
seen  a  deed  executi^d  in  the  presence  oi  two  notaries  ;  and 
4dthough  L  have  spoken  to  several«4nembers  of  the  Bencb, 

«ADd  among  others,  to  tbe  two  Jeamed  Judges  from  whom  I 
have  the  misfortune  to  differ  upon  the  present  occasion, 

.and  also  to  many  other  persons  from  different  parts  of  the 
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province,  I  have  not  yet  met  ose  person  who  conld  say  he 
had  ever  seen  two  notaries,  as  suck^  present  at  the  execution 
of  any  notarial  in9trumcnt,  other  than  a  will. 

It  is,  as  has  been  jnstly  said  by  a  learned  Judge, for  whose 
opinions  I  have  the  highest  respect,  (1)  a  matter  of  extreme 
delicacy  for  a  Court  to  declare  it  will  not  execute  a  law, 
becaase,  in  its  opinion,  it  has  fallen  into  désuétude^  and  I 
quite  agree  with  that  learned  Judge  in  thinking  that  that  po- 
sition should  never  be  taken  without  great  caution  and  care- 
ful examination,  and  only  in  cases  admitting  of  no  reason- 
able doubts. 

But  after  giving  to  the  present  case  all  the  consideration 
in  my  power.  I  am  satisfied  that  the  usage  to  which  I 
have  refened  is  of  such  a  nature  as  to  make  it  our  duty  to 
say  that  the  provisions  of  law  relied  on  by  the  appellant 
have  long  since  fallen  into  désuétude  ;  and  if  it  be  plain 
that  Judges  cannot  hesitate  to  give  full  effect  to  laws  in 
force,  and  this  irrespective  of  consequencea,  it  is  equally 
plain  %iat  it  is  beyond  the  power  of  Judges  to  revive  laws 
which  have  ceased  to  exist. 

I  shall  content  myself  with  this  explanation  of  my  views 
upon  what  I  regard  as  the  principal  question  in  this  case. 
There  are,  it  is  true,  particular  circumstances  connected 
with  it,  well  deserving  of  consideration,  but  they  have 
been  so  fully  treated  by  the  learned  Judges  with  whom  I 
concur  in  the  present  judgment,  that  it  is  sufficient  for  me 
to  say  that  I  agree  in  their  views. 

At  the  same  time,  however,  that  I  concur  with  Judge 
Duval  and  Judge  Berthelot,  in  confirming  the  judgment  of 
the  Superior  Court,  I  also  quite  agree  with  them  and  the 
other  members  of  the  Court,  in  saying  that  the  subject  is  one 
which  calls  for  Legislation  ;  but  such  Legislation,  whatever 
may  be  the  rules  to  be  laid  down  for  the  future,  should  be 
so  framed  as  not  to  impair,  or  even  to  cast  a  doubt  upon,  pre- 
existing deeds. 

[1]  OpiBiott  «f  M.  Joitke  l>%y,  Saisnioriâl  Rap.,  toI.  B  ,  p.  37. 
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In  this  respect  I  think  we  may  well  follow  the  example 
of  the  french  law  of  184S,  which,  at  the  same  time  that  it 
established  clear  and  stringent  roles  for  the  future,  removed 
all  doubt  as  to  the  validity  of  notarial  deeds  previoualy 
executed. 

Judgment  : —  "  The  Court,  fcc.  —  Considering  that 
there  is  no  error  in  the  judgraehit  appealed  from,  to  wit, 
the  judgement  rendered  by  the  Superior  Court  for  Lower 
Canada,  silting  at  Montreal,  on  the  Slst  of  October,  1860  ; 
doth  aj£rm  the  same  with  costs  to  the  respondent  against 
the  said  appellant." 

Barnard,  E.  for  appellant. 

DoRioiiy  DoRioN  and  Sbnscaj^,  for  lespondenL 


SUPERIOR  COURT QUEBEC. 

Before  : — Taschkrbait,  Justice. 

C  Kkllt, Plaintiff. 

No.600  ]  V8. 

(SHRAParELL, •  •  •«••••   Defendant. 


Held  .■ — lo  That  ooder  the  proTirions  of 
Ibe  itatvte  mtceodiag  the  act  reepecliag 
liMOif  aod  leMees,  the  amount  of  rent 
isad  for  Indicates  the  Coort  having  jaria- 
dietien  orer  the  demand. 

2o.  That  in  an  aotion  of  ejectment 
teititated  on  the  gronnd  of  noo  payment 
of  the  rent  of  a  house,  under  the  act  res- 
peoting  lestfori  and  letsees,  and  the  «tatnte 
amendinff  it,  the  Court  haa  no  juritdietion 
•rer,  and  oaonot  regard  the  amoont  due 
fyt  the  oie  of  furniture,  although  hired 
W  the  défendant  from  tbe  plaintiff  bj 
tlie  lame  leaae  at  the  house. 


Jugé: -Qu'en  vertn  des  diepoeitioiii 
du  Statut  amendant  l'aote  dee  loeatavn 
et  locataires,  le  montant  dn  lojer  ré- 
clamé indique  fa  Coorqni  a  jarisdieliofi 
qoant  à  l'aotioa. 

2o.  Qne  dttna  nne  action  pour  ejeeinuni 
portée  en  raiion  de  ce  oue  lee  loyare  d'an* 
maison  ne  eont  paa  payée, en  vertu  â»  l'acte 
dee  looateOM  et  loeatoîres  et  dn  Staint 
qui  amende  cet  acte,  la  Cour  n'a  aamine 
jurisdiction,  et  ne  peut  prendre  en  oon- 
aidératioa  nn  montant  dû  pour  le  louage 
de  meubles,  quoique  loeéa  par  le  denaan- 
deur  au  défendeur  par  le  même  bail  que 
la  r** — 


Judgment  rendeired  the  SSthday  of  April,  1863. 

The  declaration  set  forth  the  lease  of  a  cottage  at  Spencer 
Wood,  dated  the  2nd  May,  1862,  executed  before  Austin, 
and  another  notaries,  for  the  term  of  three  years  from  the 
Ist  May  of  that  year. 
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This  leaae  was  made  by  the  plaiotiff  to  the  defendant,  at 
an  aoiuial  rent  of  £95.0.0,  being,  as  expressed  in  the  lease, 
sod  on  the  fiice  of  the  declaration,  at  the  rate  of  £55.0.0, 
for  the  cottage,  and  £40.0.0,  for  the  furniture  of  the  plain- 
tiff, then  in  the  possession  of  the  lessee,  under  a  prior  lease 
of  the  6th  Febraary,  186S,  which  sum  (£95)  the  defendant 
agreed  to  pay  in  quarterly  payments  of  ££3.15.0,  each. 

The  plaintiff  also  alleged  in  his  declaration  that  the 
defendant  had  paid  nothing,  and  that  there  was  actually 
dine  the  sum  of  £71.5.0,  for  the  three  quarters  rent  ac*- 
craed  on  the  1st  February  last  (1863). 

The  plaintiff  concluded  with  the  usual  prayer,  that  the 
defendant  be  ordered  to  pay,  and  in  default  of  his  doiing 
80,  that  he  be  ejected  from  the  premises. 

To  this  action  the  defendant  put  in  a  declinatory  excep- 
tion, containing  among  other  grounds  the  following  : 

Because  the  said  action  is  instituted  under  the  act  res- 
pecting lessors  and  lessees,  and  under  the  statute  amending 
it; the  provisions  of  which  statutes  apply  exclusively' to 
leases  of  real  estate,  and  not  to  the  hiring  of  moveables. 

And  because  the  declaration  in  substance  alleges  that  the 
lease  of  the  cottage  in  question  was  made  at  an  annual 
rent  of£55.0  0,  only. 

And  because  the  declaration  also  alleges  that  the  defen- 
dant is  indebted  to  the  plaintiff  in  only  three  quarters  rent  of 
the  cottage,  which  at  the  rate  of  £55.0.0,  per  annum,  would 
make  but  £41.5.0  currency,  which  sum  falls  exclusively 
within  the  jurisdiction  of  the  Circuit  Court,  and  is  insuffi- 
cient in  amount  to  vest  jurisdiction  in  the  Superior  Courts 
in  which  this  suit  is  brought,  and  that,  therefore,  the  Court 
now  here,  cannot  take  cognizance  of  this  present  action.  The 
defendant  also  filed  a  demurrer  upon  the  above  grounds,  and 
also  added  in  the  latter  plea  that  the  claim  for  the  rent 
of  the  moveables  could  not  be  united  in  the  action  of  ejeol- 
menu 
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T6  the  declihatory  exception  and  demurrer  the  plaintiff 
filed'  a  general  answer,  and  the  questions  raised  by  the 
pleadings  being  discussed  : — 

The  defendant  urged  the  gronnde  set  forth  in  his  pleas 
and  argued  that  the  amount  of.  the  three  quarters  rent  ^  the 
cottage,  should  alone  determine  the  jurisdiction  of  the 
Court,  before  which  this  action  should  be  brought,  and  that 
the  claim  for  the  rent  of  the  moveables  could  not  be  joined 
with  it.  ^ 

The  plaintiff,  in  answer,  relied  upon  the  text  of  the  1st  Sec. 
(rfthe  25,yiq.,  cap.  12,  which  is  in  the  following  terms  ^<  ac- 
tions under  this  act,  shall  be  instituted  in  the  Superior 
or  Circuit  Court,  for  th)3  amount  of  rent  or  damages  sued 
for,  and  the  costs  shall  be  allowed  and  taxed  in  accordance 
with  the  amount  for  which  judgment  shall  be  rendered  " 
and  also  contended  that  the  plaintif!  had,  under  the  terms 
of  the  above  section  of  the  statute,  tbe  right  to  insti- 
tute his  suit,  eitKer  in  the  Superior  or  Circuit  Court,  at 
his  option. 

Judgment. — The  Court  considering  that  actions  instituted 
in  virtue  of  the  act  concerning  lessors  and  lessees  ought  to 
be  brought  either  before  the  Superior  or  Circuit  Court,  ac- 
cording to  the  amount  of  rent  or  damages  claimed  :  Con- 
sidering, that  upon  the  face  of  the  declaration,  it  appears 
that  the  plaintifi's  right  of  action  for  the  rent  of  the  cottage 
therein  mentioned,  is  bnt  £41.0.0  currency  :  Considering 
that  the  plaintiff  had  no  right  under  the  said  act  to  join 
in  his  action  for  the  rent  of  the  cottage,  the  sum  also 
claimed  fur  the  rent  of  the  furniture,,  so  as. to  swell  the 
amount  demanded  to  that  required  to  give  jurisdiction  to  this 
Court  :  Considering  that  in  all  respects  that,  part  of  the  dé^ 
fense  en  droit  of  the  defendant,  relative  to  the  rent  ot  the 
furniture,  ought  to  be  maintained  with  costs,  maintains  the 
declinatory  exception  with  costs,  and  dismisses  the  plain- 
tiflTs  action  with  costs,  including  those  of  the  défense  em 
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droit  and  the  other  pleas  to  the  merit»  as  a  coDseqaence  of 
the  dismissal  of  the  action  by  the  said  declinatory  excep* 
tion. 

Parkin  and  Psntlanb,  for  plaintiff. 

Austin,  F.  W.  G.,  for  defendant. 


SUPERIOR   COURT.— MONTREAL. 
Before  : — Monk,  Justice. 

!  Gushing Plaintiff, 
vs. 
Dayiss •  •  •  •  Defendant. 


Hold&i— lo.  Thatwh«i«  in  a  deed  of 
•ale  of  eertelo  loti  of  laod  In  ooniide*- 
rmtion  of  a  eerUin  mm  paid  down,  and 
**  of  the  farther  payment-  to  be  made  for 
"  erer  thereafter,  to  the  Tender,  of  the 
"  one  tenth  part  of  all  net  profitf  to 
**reralt  after  dedootion  of  Iomo*  and- 
"  ehargei  from  all  mining  operatioM ,  at 
'*  the  pvrchaier  ahall  carry  en.  in  and 
*'  opon  the  laid  lots,  the  lame  to  be  aa- 
**  eertained  to  the  3  lit  day  of  Deoember 
"yearly,  and  to  be  duly  aceoanted  for 
*<  and  paid  orer  within  the  lix  monthi 
"  next  following  :  "  inch  percentage  ii 
payab'e,  not  only  on  mioiog  operationi 
by  the  parehaier  indWidoally  and  alone, 
bvt  alio  oo  all  mining  operationi  earned 
oa  by  him  in  coajanction  with  othen, 
or  in  which  he  wai,  or  wai  Co  be,  in- 
taitited. 

2o.  That  an  aoeoant  rendered  allowing 
only  to  the  plainCiiF,  ai  rapreienting  the 
Tender,  one  tenth  of  the  profiiti  rcMiied 
by  the  defendant  perMmally  firom  the 
fflinei,  withont  regard  to  the  amonnt 
realised  or  retained  by  a  leuee  or  per- 
ion  actually  working  or  carrying  on  the 
minei,  ii  contrary  to  the  meaning  of  the 
ilaoie  refbrred  to^  and  a  new  aoeouni 
will  be  ordered. 

3o.  That  in  eaie  of  ambiguity,  the 
Coart  will  look  to  initmmenti  paned 
inbieqaent  to  the  inititution  of  tne  ac- 
lioa,  to  which  the  plaintiff  and  defendant 
were  partiel,  to  dlfooTer  the  conitmction 
or  interpretation  giTon  by  the  partiel 
themeelToi  to  m  olaoïe  in  qoeition,  and 
that  in  thii  oaie  inch  interpretation  loi- 
tained  the  tIcw  adopted  by  the  Court. 


Jugé  : — lo.  Qne  lonqne  dam  on  oon- 
trat  de  Tente  de  eertami  loti  de  terrei 
en  coniidératiott  d'ane  oertaioe  lomme 
payée,  et  **en  entre  du  paTement  ei- 
V  aprèi  et  à  to^Jonn,  an  Tendeur,  de  la 
'  dixième  partie  dei  profita  neti  aprèi  dé- 
duction del  pertei  et  chai|^  rêmiltaiit 
de  torn  traTanz  de  minei,  que  l'acqué- 
reur fera  lur  torn  lei  diti  loti,  le* qneli 
profite  liront  conitatéi  le  31  déèembre  de 
ohaqoe  année,  et  deiqueli  il  lera  rendu 
oompte  et  ioeux  payés  dam  lei  liz  mois 
eniuiTante  :  "  tell  profita  lont  payablei, 
non  aenlement  lur  lei  traTaux  de  minei 
faite  par  l'acquéreur  indiTidnellement, 
mail  encore  lur  toui  truTaux  de  mines 
faite  par  lui  ooi^oiotementaTee  d'antrei, 
et  dani  leiqueli  il  doTait  être,  ou  éUit, 
intérené. 

2o.  Qa'un  oompte  rendu  allouant  leule 
mept  au  demandeur,  comme  repréientaat 
le  Tendeur,  un  dixième  du  profite  réaliiéi 
lur  lei  minec  par  le  défendeur  indiTi- 
duellemeot,  lam  égard  au  montant  réa- 
liaé  ou  retenu  par  on  locateire  ou  une 
penonne  faiaant  lei  traTaux  dei  minei, 
eit  contraire  au  lem  de  la  elauie  oi-d«ina 
citée,  et  il  lera  ordonné  une  nouTelie 
reddition  de  oompte. 

3o.  Que  dam  le  cm  d'ambiguité,  la 
Cour  examinera  du  actu  paiiu  iubié<- 
quemmeot  a  l' inititution  de  l'aotioa, 
aaxqnela  le  défendeur  et  le  demandeur 
étaient  partiei,afin  deconitater  l'interpré- 
tation donnée  par  lu  nartiu  elle-mèmu 
à  hk  clauae  en  quution,  et  que,  dam 
l'upèce,  telle  interpretation  MUlenaii 
la  déciiion  adoptée  par  la  Cour. 


Judgment  rendered  18th  February,  1863. 

This  was  an  action  brought  to  compel  the  defendant  to 
lender  an  account  of  the  product  of  certain  copper  mines  in 
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ActoB,  up  to  the  Slst  December,  1860,  and  to  pay  over  to  the 
plaintiff  one  tenth  part  of  the  net.  profits  aad  proceeds  of  the 
mines.  The  declaration  set  up  a  notarial  deed  of  the  Sl^t 
July,  1859,  from  Maria  Wilson,  mother  of  the  plaintiff,  to  the 
defendant,  of  two  lots  of  land  in  the  Township  of  Acton,  in 
which  deed  it  was  in  effect  declared,  that  whereas  valuable 
mines  were  understood  to.  exist  on  the  lots,  the  situation 
and  extent  of  which  were  unknown,  and  the  defendant  pro- 
posed to  make  further  explorations,  and,  should  the  mines 
be  found  valuable,  to  ôàfi'y  on  extensive  mining  operations 
on  the  lots,  the  vendor  sold  the  lots  to  the  defendant,  with 
various  reserves  and  restrictions  mentioned,  in  conside- 
ration of  a  sum  of  money  named,  and  ^^  of  the  further 
"  payment  to  be  made  for  ever  hereafter,  by  the  party 
**  of  the  second  part  to  the  party  of  the  first  part,  of 
^^  the  one  tenth  part  of  all  net  profits  to  result  after 
^^  deduction  of  losses  and  charges  from  all  such  mining 
'^  operations,  as  he  shall  carry  on,  in  and  upon  the  said  lots, 
"  the  same  to  be  ascertained  to  the  Slst  day  of  December 
**  yearly,  and  to  be  duly  accounted  for  and  paid  over  within 
^^  the  six  months  next  following,  &c.'* 

That  the  plaintiff  stood  in  the  rights  of  his  mother  hj 
deed  of  donation  of  the  25th  July,  1860;  that  the  defendant 
had  rendered  and  forwarded  to  the  plaintiff  a  statement  ot 
the  net  profits  for  the  period  ending  Slst  December, 
but  that  this  statement  was  incorrect  and  made  out  upon  a 
wrong  basis,  and  upon  an  arrangement  made  between  the 
defendant  and  one  Sleeper,  not  assented  to  by  the  plaintiff, 
by  which  an  apparent  percentage  of  ^,802,  was  due  to  the 
plaintiff  by  only  allowing  him  one  tenth  of  the  amount  of 
the  net  profits  actually  realized  by  the  defendant  himself, 
and  not  one  tenth  of  what  was  realized  from  the  mine. 

The  defendant  pleaded  that  true  the  deed  had  been  passed 
as  alleged,  and  that  he  had  worked  the  mine  and  had 
realized  a  certain  sum  as  the  net  profits  thereof,  of  which  a 
statement  had  been  rendered  to  the  plaintiff,  and  a  part 
thereof  paid,  that  he  had  already  accounted  to  the  plaintiff 
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before  action  brought,  and  again  pfodnced  an  account 
«be-wing  the  same  balance  as  in  the  statement  referred  to  in 
the  plaintiff's  declaration.  The  main  allegations  upon  which 
the  defence  rested  were  the  following: — 

*^  And  the  said  defendant  further  saith,  that  to  the  know- 
ledge of  the  said  Anna  Maria  Wilson,  and  of  the  said 
plaintiff,  he  had  no  practical  acquaintance  with  the  art  or 
mode  of  carrying  out  the  exploration  for  ores  and  minerals, 
and  working  the  same  to  advantage,  and  that  for  the  pur- 
pose and  object  of  carrying  on  such  explorations  and  other 
mining  operations  to  advantage,  and  making  profit  there- 
from, he  did,  in  the  exercise  of  a  sound  discretion,  and  as 
he  could  lawfully  do,  engage  with  persons  having  such 
acquaintance  to  make  the  explorations,  and  do  and  perform 
the  necessary  work  in  and  about  the  extracting  and  dress- 
ing the  ore  for  market,  and  did  agree  to  pay,  and  until  the 
thirty  first  day  of  December,  one  thousand  eight  hundred 
and  sixty,  did  pay  for  such  labour  and  skill,  and  for  all 
costs  and  charges  of  every  kind,  connected  with  the  ex- 
tracting of  such  ore,  and  of  the  dressing  of  the  same,  ready 
for  market  in  the  raw  material,  one  half  of  such  ore 
dressed  for  market  at  the  mine,  to  the  value  of  fourteen 
hundred  dollars,  and  two  thirds  of  the  remainder  of  such 
ore  so  dressed  for  market  at  the  mine." 

The  débats  de  compte  rested  mainly  on  the  grounds 
already  mentioned,  that  the  account  had  been  furnished  on 
a  wrong  basis,  allowing  the  plaintiff  only  one  tenth  of  what 
the  defendant  himself  had  received,  whereas  the  plaintiff 
<<  was  entitled  to  receive  one  tenth  part  of  the  full  and 
'*  ejitire  yield  of  the  mine  after  deduction  of  losses^ 
**  charges  and  expenses.'^ — There  was  also  a  contestation 
raised  as  to  what  was  the  actual  produce  of  the  mine,  and 
as  to  the  amount  of  expenses  for  working  it,  and  also  as 
to  the  payments  made  to  the  plaintiff,  but  the  precise  facts 
so  alleged,  as  well  as  proof  adduced  in  the  cause,  need  not 
be  detailed,  inasmuch  as  the  judgment  turned  on  the 
construction  of  the  clause  in  the  deed  quoted  above. 
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Monk,  Justice  : — Stated  the  pleadings,  and  held,  that  the 
case  would  turn  upon  the  construction  to  be  given  to  the 
clause  of  the  deed  to  the  défendant,,  whereby  he  undertook 
to  pay  and  account  for  the  ^^  one  tenth  part  of  all  the  net 
^*  profits  to  result  after  deduction  of  loss  and  charges  from 
"  all  such  mining  operations  as  he  shall  carry  on  upon  the 
**  said  lot.  "  Did  this  mean  that  Gushing  should  get  one 
tenth  of  the  ikird  part  paid  by  Sleeper  to  Davies,  which 
would  be  equal  to  one  thirtieth  of  the  proceeds  ?  Or  was 
he  entitled  ta  one  tenth  part  of  the  whole  product  of  the 
mine  after  deduction  of  losses  and  charges?  The  authorities 
cited  by  the  counsel  did  not  throw  much  lighten  the  point, 
and  there  was  perhaps  some  ambiguity  in  the  clause.  But 
the  construction  given  to  it  by  the  defendant  he  held  not  to 
be  the  correct  and  legal  construction.  If  it  were  so,  then 
the  defendant  might  lease  the  mine  or  work  it  conjointly 
with  Sleeper,  and  reduce  the  share  of  the  plaintiii  to  any 
extent  he  pleased  by  lowering  the  rent  or  increasing  the 
proportion  of  profit  to  be  retained  by  Sleeper.  He  could 
not  bold  this  to  be  be  meanmg  of  the  deed,  and  he  would 
therefore  order  an  account  to  be  rendered  on  the  basis  of 
the  plaintiii  receiving  one  tenth  of  the  net  profits  of  all  the 
operations  carried  on  at  the  mine.  This  construction  was 
to  some  extent  borne  out  by  certain  notarial  deeds  filed 
of  record.  One  of  these  was  a  deed  from  the  defendant  to 
Gardner,  and  other  trustees,  passed  on  the  7th  October, 
last,  and  a  deed  dated  the  28th  of  the  same  month,  from 
Gardner,  and  others,  to  ^^  The  South  Eastern  Mining  Com- 
pany of  Canada,  "  to  which  latter  deed  Cushing  and 
Davies  were  both  parties  The  learned  Judge  here  referred 
to  the  clauses  quoted  in  the  judgment  and  copied  below. 

Judgment  : — Considering  that  the  defendant  hath  not 
proved  &c..  Considering  especially  that  in  and  by  the 
deed  of  sale  of  the  twenty  first  day  of  July,  one  thousand 
eight  hundred  and  fifty-nine,  the  defendant  undertook  and 
promised,  bound  and  obliged  himself  to  the  payment  for 
ever  thereafter  by  him  to  be  made  to  Dame  Anna  Maria 
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Wilson,  tte  vendor  therein  mentioned,  anfl  in  whose  rights 
the  plaintiff  in  this  cause  now  is,  of  the  one  tenth  part  of 
all  the  net  profits  to  result  after  deducting  losses  and 
eharges  from  all  such  mining  operations  as  he  should  carry 
on  upon  the  said  lots  of  land  thereby  sold,  the  same  to  be 
ascertained  to  the  thirty  first  day  of  December  yearly,  and 
to  be  d«ly  accounted  for  and  paid  over  within  the  six 
months  next  following  : 

Considering  that  the  said  share,  portion  or  percentage 
of  one  «tenth  part  of  all  the  net  profits  as  stated  in  the  said 
deed  of  sale,  was  and  is  payable  not  only  on  mining  opera- 
tions carried  on  by  the  defendant,  individually,  and  alone, 
but  also  on  all  mining  operations  ^carried  on  by  him  in 
conjunction  or  in  participation  with- others,  in  and  upon 
the  said  two  lots  of  land,  and  on  all  mimng  operations 
in  which  he  the  said  defendant  was,  or  was  to  1>e,  interested. 

Seeing  that  the  mining  operations- carried  on  by  the  said 
defendant,  in  conjunction  and  in  participation  "with  Lewis 
Sleeper,  mentioned  in  the  pleadings  in  this  cause,  under  and 
by  virtue  of  the  agreement  between  the  said  defendant  and 
the  said  Lewis  Sleeper,  dated  the  second  day  of  September, 
one  thousand  eight  hundred  and  fifty-nine,  were  carried  on 
in  and  npon^he  said  two  lots  of  land  for  the  joint  interest 
and  benefit  of  the  >8aid  defendant  and  the  said  Lewis 
Sleeper: — 

And  considering* that  the  said  défenflant  under  and  by 
virtue  of  the  said  deed  of  sale  of  the  twenty-first  day  of 
July,  one  thousand  eight  hundred  and  'fifty-nine«  was  and 
is  bound  to  account  to  the  said  plaintiff,  as  representing 
the  said  Dame  Anna  Maria  Wilson,  for  all  the  net  profits 
resulting  after  expenses  and  charges  from  all  sacb  mining 
operations  earned  on  by  him,  individually,  and  by  him  and 
the  said  Lewis  Sleeper,  in  conjunction  and  participatioO| 
under  and  by  virtue  of  the.  agreement  dated  the  second  day 
of  September,  one  thousand  eight  bnndred  and  fifty-nine  s 

Considering  that  the  said  defendant  hath  not  accounted 
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for  the  whole  of  the  net  profits  resulting  from  such  johkt 
mining  operations,  contending  that  by  law,  and  his  deed  of 
purcbas  >  of  the  said  two  lots  of  land,  he  was  and  is  bound 
and  obliged  to  account  for  the  net  profits  accruing  to  him, 
individually,  only  : 

Considering  that  iu  the  agreement  between  the  said 
defendant  and  the  said  Lewis  Sleeper,  dated  the  second 
day  of  September,  one  thousand  eight  hundred  and  fifty- 
nine^  in  regard  to  their  projected  joint  mining  operations, 
in  and  upon  the  said  two  lots  of  land,  a  clause  of  the  fol- 
lowing tenor  and  effect  occurs,  viz  : — ^^  Such  percentage 
^^  of  profits  as  may  accrue  to  Mrs.  Gushing  (to  wit,  to  the 
^^  said  Dame  Anna  Maria  Wilson)  under  the  deed  of  sale 
"  of  the  said  property  to  the  said  W.  H.  A.  Davies,  to  wit,  the 
'^  defendant,  shall  be  borne  by  the  parties  rateably  accord- 
^^  ing  to  their  shares  of  such  ores  :  " 

Considering  tbat  by  such  clause  provision  was  made  for 
the  payment  of  the  said  percentage,  rateably  upon  their 
respective  shares  of  the  ores  to  be  extracted  by  such  mining 
operations  in  and  upon  the  said  two  lots  of  land  : 

Considering  that  by  the  said  deed  of  sale,  of  the  twenty- 
first  day  of  July,  one  thousand  eight  hundred  and  fifty- 
nine,  from  the  said  Dame  Anna  Maria  Wilson,  to  the 
defendant,  a  Royalty,  equivalent  and  amounting  to  a  per- 
centage of  one  tenth  part,  or  ten  per  cent,  upon  all  the  net 
profits,  deducting  losses  and  charges,  upon  all  mining 
operations  to  be  forever  made  in  and  upon  the  said  two 
lots  of  land,  was  stipulated  and  established  forever  in  favor 
of  the  said  Anna  Maria  Wilson,  and  in  favor  of  her  heirs 
and  assigns: 

Considering,  éPabomdant^  that  any  doubt  or  ambiguity  in 
regard  to  the  extent  and  duration  of  such  Royalty,  or  right 
of  pejeentage,  hath  been  removed  by  the  defendant  himself, 
in  and  by  a  deed  of  sale  by  him  to  George  Gardner  and 
Charles  .Merriara,  esquires,  dated  the  seventh  day  of  Oeto- 
ber,  one  thousand  eight  hundred  and  sixty-two,  an  authentic 
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copy  whereof  has  been  produced  in  this  cause  by  the  said 
defendant^  and  wherein  the  following  clause  and  stipulation 
occurs,  that  is  lo  say  : 

"  The  said  W.  H.  A.  Davies,  (to  wit,  the  said  defendant) 
'^  did  thereby  sell  the  said  two  lots  of  land  with  warranty 
'*  against  all  gifts,  dowers,  mortgages,  substitutions, 
*^  alienations,  and  other  hindrances  whatsoever,  other  than 
^'  the  Royalty  and  other  obligations  assumed  by  said  vendor, 
^'  (to  wit,  the  said  defendant)  in  his  deed  oi  acquisition 
^'  therein  after  mentioned,  towards  Anna  Mafia  Wilson,  her 
^  heirs  and  assigns.'^ 

Considering  further,  and  d\abondant^  that  any  doubt  or 
ambiguity  in  the  said  deed  of  sale  to  the  defendant,  of  the 
twenty-first  day  of  July,  one  thousand  eight  hundred  and 
fifty-nine,  were  finally  and  forever  removed  in  and  by 
a  certain  deed  of  sale  from  the  said  John  Gardner  and 
Charles  Merriarn,  esquires,  to  the  *^  South  Eastern  mining 
Company  of  Canada,"  dated  the  twenty-eight  day  of 
Octot>er,  one  thousand  eight  hundred  and  sixty-two,  an 
authentic  copy  whereof  hath  been  produced  by  the  said 
defendant  in  this  cause,  and  to  which  the  said  plaintiff  and 
the  said  defendant  were  parties  present,  and  therein  and 
thereby  stipulated  and  agreed  to  and  with  the  said  South 
Eastern  mining  Company  of  Canada,  as  follows,  that  is  to 
say  : 

'^  That  the  said  Company  shall  receive  the  said  con- 
^*  veyance,  and  the  lands  and  premises  hereby  conveyed  to 
**  the  said  Company,  subject  to  and  charged  with  all  and 
"every  the  rights,  clauses  and  conditions  mentioned  and 
"  set  forth  in  and  by  the  said  deed  of  sale  thereof,  to  the 
'•  said  WiHiam  Henry  Allan  Davies,  from,  the  said  Anna 
"Maria  Wilson,  passed  beffore  Oibb,and  colleague,  no- 
'*  taries  pnblic,  as  aforesaid,  on  the  twenty-first  day  of 
**Jnly,  one  thousand  eight  buridred  and  fifty-nine,  add 
"  sutiject  to  and  charged  with  the  payhient  fi^rti  and  after 
"the  first  day  of  October  instant,  of  the  percentage  or 
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^*  Royalty,  of  one  tenth  of  the  net  profits,  as  set  forth  in  said 
<«  deed,  so  long  as  the  said  mines  shall  be  worked,  and  bind 
^^  itself  to  the  said  Job  Alexander  Gushing,  fur  and  with 
^^  the  payment  of  the  said  percentage  a!id  the  performance 
^^  of  all  and  every  the  clauses  binding  upon  the  said  Wil- 
*^  liam  Henry  Allan  Davies,  under  his  said  deed  oT purchase, 
^^  to  which  the  company  assents.  And  the  said  Job  Alex- 
*^  ander  Cushing,  for  divers  good  and  valid  considerations 
*^  to  him  paid  to  his  satisfaction,  hereby  intervenes  and 
^^  becomes  a  party  to  these  presents,  and  hereby  agrees  and 
*^  declares  that  he  receives  and  accepts  the  said  company 
*'  as  bound  to  him,  in  place  of  the  said  William  Henry 
^*  Allan  Davies,  and  hereby  substitutes  the  said  company, 
*^  party  present  and  accepting  of  substitution  in  place  of  the 
^^  said  William  Henry  Allan  Darvies,  for  all  and  every  the 
*^  clauses  and  conditions  of  the  said  deed,  and  for  alLfuture 
^^  liabilities  and  payments  to  arise  and  become  due  after 
^^  the  first  day  of  October  instant,  all  of  which  said  several 
^^  liabilities  and  obligations,  so  by  the  said  deed  undertaken 
**  by  4he  said  William  Henry  Allan  Davies,  towards  the 
**  said  Anna  Maria  Wilson,  the  said  company  hereby  un- 
^*  dertakes  and  promises  to  fulfil  towards  the  said  Job 
^  Alexander  Gushing,  and  to  pay  all  and  every  the  sum 
^*  and  sums  of  money,  as  lully  as  the  said  WillianEi  Henry 
^'  Allan  Davies  is  bound  to  pay  the  same,  and  on  the  same 
^^  contingencies  ;  he  the  said  Job  Alexander  Gushing,  being 
*^  in  the  place  of  the  said  Anna  Maria  Wilson,  under  a 
**  deed  of  donation  from  her  to  him  the  said  Job  Alexander 
*^  Gushing,  passed  at  Acton  aforesaid,  before  Mignault  and 
*^  his  colleague,  notaries  public,  the  twenty-fifth  day  of 
*^  July^  one  thousand  eight  hundred  and  sixty." 

Gonsideriog  4hctt  it  results  from  the. evidence. adduced 
and  in  adoptingtbe  defendant's  own  and  deliberate  interpre- 
tation of  the  said  clause  in  the  deed  of  sale  of  the  twenty- 
first  day  of  July,  one  thousand  eight  hundred  and  fifty- 
nine,  that  his  pretensions,  as  set  forth  in  the  pleas  by  him 
produced  and  filed  in  tkis  cause  are  unfounded  in  law: 
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Doth  oyerrale  and  dismiss  the  plea  firstly  pleaded  by  the 
said  defendant,  on  the  twenty-second  day  of  October,  one 
tbonsand  eight  hundred  and  sixty-one,  and  also  in  the 
additional  plea  produced  and  filed  on  the  seventeenth  day 
of  December,  one  tbonsand  eight  hundred  and  sixty-two, 
and  proceeding  to  adjudicate  upon  the  merits  of  the  plain* 
tifi^s  demande  : 

Considering  that  the  plaintiii  hath  established  by  legal 
and  sufficient  evidence,  the  material  allegations  of  his 
declaration  : 

Considering  that  the  defendant  hath  not  accounted  to 
the  plaintiff  in  the  manner  and  form,  and  to  the  extent  as 
he  was  bound  by  the  said  deed  of  the  twenty-first  day  of 
July,  one  thousand  eight  hundred  and  fifty-nine,  and  by 
law,  to  account  to  the  said  plaintiff. 

And  considering  further  that  the  said  plaintifi*  hath  suffi- 
ciently and  legally  established  that  the  débaU  de  compte  by 
him  made  and  filed  in  this  cause  in  answer  to  and  in  con- 
testation  of  the  account  produced  by  the  said  defendant,  are 
well  founded,  the  Court  doth  maintain  the  said  débais  de 
compte,  and  doth  adjudge  and  declare  that  the  said  defen- 
dant was  and  is  bound  to  make  and  render  a  true,  just  and 
faithful  account  of  all  the  net  profits  resulting,  after  deduc- 
tion of  losses  and  charges,  from  all  such  mining  operations 
as  he  and  the  said  Lewis  Sleeper  did  carry  on  in  and  upon 
the  said  two  lots  of  land,  under  their  said  agreement  of  the 
second  day  of  September,  one  thousand  eight  hundred  and 
fifiy-nine,up  to  the  thirty- fifst  day  of  December,  one  thousand 
eight  hundred  and  fifty-nine  ;  and  doth  condemn  the  said 
defendant,  within  two  months  after  the  signification  upon 
him  of  the  present  judgment,  to  make  and  render  to  the  said 
plamtiff,  a  just,  true  and  faithful  account  upon  oath  of  all 
the  ores  and  minerals  obtained  from  the  said  lots  of  land 
and  of  the  prices  realized  therefor,  and  of  all  costs  ex- 
penses, losses  and  disbursements  connected  with  the  said 
operations  so  carried  on  by  him  individually,  and  by.  hixm 
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and  the  said  Lewis  Sleeper  conjointly,  as  aforesaid,  from  the 
twenty-first  day  of  July,  one  thousand  eight   hundred   and 
fifty-nine,  to  the  thirty  first  day  of  the  month  of  December, 
one  thousand  eight  hundred  and  fifty-nine,  inclusively,  and 
to  furnish  all  vouchers,    receipts  and   papers   connected 
therewith,  shewing  the  net  profits  and  proceeds  of  the  said 
mines,  and   the   ores   and  minerals  extracted   therefrom, 
during  the  period  last  aforesaid,  and  to  pay  over  to  the  said 
plaintiff,  one   tenth  part  of  the  net  profits  and  proceeds 
of  the   said  mines,  and  of  the  ores  and  minerals  extracted 
therefrom,  deduction  being  first  made  of  all   reasonable 
losses,  costs,  charges  and  expenditures  ;  and  in  default  of 
the   said  defendant  so  making  and  rendering  such  true, 
just  and  faithful  account,  as  aforesaid,  in  the  manner  and 
ibrm  aforesaid,  and  within  the  delay  aforesaid,  the  Court 
doth  adjudge  and  condemn  the  said  defendant  to  pay  and 
satisfy  to  the  said  plaintiff  the  sum  of  ten  thousand  dollars, 
currency,  as  and  for  his  tenth  part  or  portion  of  such  profits 
and  proceeds,  and  with  interest  thereon,  from  the  ninth  day 
of  September,  one  thousand  eight  hundred  and  sixty-one, 
till  paid,  and  costs  of  suit. 

Robertson,  A.  and  W.,  for  plaintiff. 

Stuart,  Henrt,  for  defendant. 


SUPERIOR  COURT.— MONTREAL 
Before  : — Monk,  Justice. 

(Jasmin, Plainiiff. 

No.  1168.  \  vs. 

(  Lap antaisib, • ••••••   Defendant. 

Held  :«That  the  oapUin  of»  barge  .  Jagé  :  -  Que  le  eapitaine  d'one  iMtrqioe 
kftf  BO  lien  on  the  restel  for  »  bftlanoe  |  n'i  anoan  gsge  far  le  raiMean  pour  1» 
émt  him  fur  wagei.  I  balance  dea  gagei  qui  lai  lont  doe. 

Judgment  rendered  the  S  1st  March,   1863. 

Monk,  Justice. — In  this  case  the  plaintiff  sues    for  his 
neages,  as  captain  of  a  barge,  and  has  taken  out  an  at- 


227 

tacbment  and  seized  the  barge,  the  owner  being  a  non- 
resident and  called  in  through  the  newspapers.  There  is 
no  difficulty  about  the  balance  of  wages,  $692.05,  as  being 
dne  for  the  season  of  1862,  but  the  plaintiff  prays  that  he 
be  declared  to  have  a  privilege  and  lien  upon  the  vessel  for 
his  wages.  I  am  not  aware  that  the  captain (L)  has  any  such 
lien  on  the  vessel  for  his  wages,  and  that  part  o(  the  con- 
clusions cannot  be  granted  :  Judgment  for  wages. 

Duhamel,  J.,  for  plaintiff. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Monk,  Justice. 

(  BoTTOMLBT,  ei  d/.,   • . .  •  •  r^.  •   PloifUiffs. 

No.  1771.  I  vs. 

r  LuMLEY, , •••    Defendant. 

f  McAdaMS,  ei  ai.,  r      par  le  StatutBefonda  du  B.-C,  ehap. 
..^  87,  «eo.  8,  il  e8t  déoraté  que  la  Cour  Su- 


Heldt— lo.  That   compensation  of 
êébiclaire  et  liquide^  cannot  bè  admitted 
igaiiiet  a  dtmajvit  for  damages  not  yet 
esUbliahed  at  the    time  of  the  filing  of 
the  pleadings. 

2o.  That,  in  the  case  sobmitted,  as  the 
error  which  eansed  the  illegal  arrest  of 
the  plaintiir  proceeded  f^om  one  of  the 
defendants  alone,  notwithstanding  that 
the  eondamnatioa  be  joint  and  sot- 
eral,  and  against  them  all,  the  Court, 
may  order  the  diseussion  of  that  one, 
as  the  principal  ohligiy  before  per- 
mitting the  plaintiir  to  sn«  ont  exeeation 
against  the  remainder 


Tort  for  an  iiiaoaJ  ai^Mit  < 


périeuredu  B  -C  ,  ou  aucun  Juge  d'ieelle, 
peut  ordonner  la  libération  d'aucune  per* 
«onne  arrogée  pour  dette  sur  preure  sa- 
tisfaisant <'  que  la  cause  d'action  a  orf> 
giné  dans  un  pays  étranger  " 

Jugé  : — Que  pour  les  objets  de  cet  acte, 
l'Angleterre  doit  être  co  «idérée  oomma 
un  pays  étranger;  et  oue  le  défendeur, 
arrêté  dans  le  Bas  Canadai  poar  ane  detta 
contractée  pour  marchandises  achetées 
en  Angleterre,  pour  laquelle  il  arnit  ac- 
cepté des  lettres  de  ehange  tirées  sur  lui 
a  Toronto,  oà  il  faisait  alors  eommeroe, 
mais  payable  a  une  banque  an  Angle- 
terre, doit'  être   Ifbéré,  et  le  eapioê  mis 


3o.   That  a  plaintiff  in  an   action  o^V^^f^i  quoique  TattdaTU  faisait  appa- 


raître  frauda  m<tnifeéte 


Jadgment  rendered  the  35th. February,  186S. 

Monk,  Justice. — Id  this  cause  a  writ  of  capias  ad  respon- 
dendum was  issued  against  the  âefendant,formerly  of  Toronto^ 
in  Upper  Canada,  now  described  as  of  the  city  of  Montreal, 
for  a  debt  ^£1078.8. 10)  for  goods  purchased  by  the  defen- 
dant from  the  plaintiffs  in  England,  for  which  the  defendant 
bad  accepted  bills  drawn  on  him  at  Toronto,  and  made 

(1)  Sea  Maiohant  Shipping  Aet  of  1864, yart  3,  saet  191. 


228 

payable  at  a  Bank  in  England.  A  motion  baa  been  made 
to  quash  the  capias  on  several  grounds,  bnt  the  only  ground 
which  has  attracted  the  attention  of  the  Court,  is  one 
founded  upon  the  provincial  statute,  which  enacts  as  follows: 
**  The  Court  or  any  Judge  of  the  Court  whence  any  process 
^  has  issued  to  arrest  any  person,  may,  ettber  in  terra  or  in 
**  vacation,  order  such  person  to  be  discharged  out  of 
*'  custody,  if  it  is  made  to  appear,  on  summary  petition 
^*  and  satisfactory  proof,  either  that  the  defendant  is  a  priest 
'*  or  a  minister  of  any  religious  denominatjon,  or  is  of  the 
^*  age  of  seventy  years  or  upwards,  or  is  a  female,  or  thai 
^^  the  cause  o/aetion  arose  in  a  foreign  country  4^.  (1) 

The  affidavit  discloses  with  minuteness  and  precision 
one  of  the  grossest  cases  of  fraud,  and  on  a  scale  quite 
unusual,  and  is  in  every  respect  complete  ;  the  difficulty 
arises  as  to  whether  under  jlK„BlapctfuC\C.Olfe«lftlHle.£ft; 
gland  is  to  be  considered  a  " ,  p^n  or  portion  of  such  profits 
in  a  recent  case,  (2)  by  the  sfeg^  thereon,  from  the  ninth  day 
under  this  statute,  Barbadoes  eight  hundred  and  sixty-one, 
country,  and  this  decision  wa| 
ration.     When   the   question  i  . 

sented  from   the  conclusion  f'  P^^^°^^"' 
England  can   be  held  to  be  Id  ant. 

imperial    parliament  can  paJ        

and  when  our  supreme  reson 
in  Her   Privy   Council;  und^T.— MONTREAL 
connect  us  with   the   motheM^jgJ^^Jtistice. 
trading   with   England,  cannot  surely  be   supposed  to   be 
trading  with  foreigners.     It  was  urged  that  under  the  act 
for    the    proof  of    foreign    judgments    and    decrees    (3) 
a  foreign  judgment  was  therein. declared  to  be  one  "  not 
^  obtained  in  either  Upper  or  Lower  Canada,"  and  the  de- 
claration was  intellegible  for  the  purposes  of  that  act.   I  do 
not  however  think   that  in  this  case,  England  can  be  held 

(1)  Coniol.  Stat  L.-C.,  Chap.  87  6e«t  8,  p.  810. 

(2)  See  6  L.-C,  Jariat  b   312. 

(3)  OonaoL  SUU  of  L.-0.,  oiwp.  90,  Soet.  1. 
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to  be  a  paps  étranger^  but  the  matter  roust  be  held  to  be 
one  of  Teiy  considerable  doubt,  and  I  therefore  con- 
sider it  more  prudent  to  follow  the  judgment  rendered  by 
the  learned  Judge  referred  to,  although  in  this  case,  I  do 
so  with  much  regret  and  hesitation,  considering  the  atro- 
city of  the  fraud  disclosed  in  the  affidavit. 

Judgment,  quashing  capias. 
Robertson,  A.  alid  W.,  for  plaintiffs. 
Devlin,  for  defendant. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Tabchereau,  Justice. 

(JoRDEsoN, Plaintiff. 

No.  1810.  J  vs. 

(  McAuAMS,  ei  ai.j • Defendants. 


Held: — ^lo.  Thai  eompeiifation  of  a 
ebhtdaire  et  liquide^  Cftonot  bè  admitted 
against  a  demamU  for  daiaagos  not  yt 
esUblishod  at  the  time  of  the  filing  of 
the  pleadingi. 

2o.  That,  in  the  eaee  sobmitted,  as  the 
error  f^hieh  eaased  the  illegal  arrest  of 
the  plaintiif  proweded  from  one  of  the 
defendants  alone,  notwithstanding  that 
the  eondemnation  be  joint  and  bot- 
eralf  and  against  them  all,  the  Goart, 
may  order  the  disenssion  of  that  one, 
as  the  principal  obUgS,  before  per- 
mitting the  plaintiff  to  sa«  ont  exeontloo 
sigainst  ilie  remainder 

9o.  That  a  plaintiff  Sn  an  notion  of 
Tort  for  an  illeg»!  arrest  and  /aht  in- 
prisennUni,  has  no  right  to  adduce 
•Tidenee  of  the  pooamiary  oiroaii 
of  the  defendants. 


Jngé  : — lo.  Qne  la  compensation  d'une 
dette  claire  et  liquide,  ne  pent  être  ad- 
mise à  l'enoootre  d'une  demande  ponr 
dommages  non  constatés  X  l'époque  de 
l'enfilure  des  plaidoyers. 

2o.  Que,  dans  Tespeoe,  en  autant  qne 
l'erreur  qui  arait  causé  l'arrestation  dn 
demandeur  proTenait  de  l'un  des  défen- 
deurs seulement,  n  nobstaot  que  la  con- 
danuation  était  solidaire,  et  contre  enz 
tons,  la  Cour  pouvait  ordonner  la  disens- 
sion de  oelui-â,  comme  principal  obligé, 
avant  qu'il  fut  permis  au  demandeur  de 
pmndre  ezéoution  contre  les  antres. 


3o.  Qu'un  demandeur  dans  ni 
en  dommages  pour  arrestation  illégale  et 
fanz  empruonnement,  n'a  pas  le  droit  de 

{produire  des  témoignages  pour  eonstatar 
es  mojens  des  défendeurs. 


Judgment  rendered  the  5th  Febraary,  186S. 

The  plaintiff  by  his  declaration  complained  of  the  de- 
fendant, McAdams,  for  maliciously  and  unlawfully  suing 
out  a  writ  of  capias  ad  respondendum^  and  of  Edward  Bur- 
roughs and  Louis  Fiset,  as  joint  prothonotary  oi  the  Supe» 
lior  Court,  in  the  District  of  Quebec,  for  permitting  the 
said  writ  to  issue   without  the  affidavit  required  by  law 
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having  been  first  dnly  sworn  to,  whereby  the  plàintîft  was 
unlawfully  arrested  and  imprisoned,  and  suffered  damage. 

To  this  action  the  defendants,  who  were  sued  jointly  and 
severally,  pleaded  the  general  issue^ — and  by  a  perpetual 
exception  also  filed  by  them,  attempted  to  compensate  so 
much  of  the  demande  of  the  plaintifi  as  the  Court  might 
award  as  damages,  against  a  sum  of  money  due  McAdams 
for  rent,  and  which  by  the  exception  he  assigned,  in  part^ 
and  for  the  purposes  of  the  plea,  to  his  co-defendants. 

To  this  exception  the  plaintiff  demurred  upon  the  ground 
that  the  defendants  could  not  set  off  the  debt  due  for  rent 
against  the  claim  for  damages  as  the  lattet  was  not  claire 
et  liquide^  and  that  the  debt  could  not  be  legally  compen- 
sated against  the.  injury. 

The  Court  by  its  judgment  on  the  merits  in  this  cause 
maintained  the  demurrer  of  the  plaintiff,  diemfssed  the 
defendant's  plea  of  compensation,  and  condemned  the 
said  defendants,  jointly  and  severally,  to  pay  the  plaintiff 
the  sum  of  sixteen  pounds  five  shillings,  currency,  dam- 
ages, but  considering  that  all  the  error  which  caused  the 
illegal  arrest  of  the  plaintiff  proceeded  from  the  act  of  the 
defendant,  Hugh  McAdams,  alone,  and  that  the  other  defen- 
dants, Edward  Burroughs  and  Louis  Fiset,  ought  not  to  be 
bound  to  pay  the  amount,  but  subsidiarily,  que  subsidiaire^ 
ment,  and  in  default  of  the  solvency  of  the  said  Hugh 
McAdams,  ordered  the  said  plaintiff,  for  the  recovery  of  the 
said  sum,  with  interest  and  costs,  under  the  circumstances 
of  the  case,  first  to  discuss  the  defendant  McAdams,  as 
principal  obligé. 

After  issue  joined  the  plaintiff  proceeded  to  enquête, 
and  upon  the  examination  of  Edward  Burroughs,  as  a 
witness,  submitted  the  following  questions  : 

Would  you  be  kind  enough  to  state  what,  since  the  month 
of  June,  eighteen  hundred  and  twenty-six,  has  been  about 
the  average  annual  net  income  you  have  received  from 
your  office  i 


281 

Are  yon  at  present  the  proprietor  of  real  or  personal  estate, 
and  to  what  yalue  ? 

Objection  : — ^The  defendant  objects  to  these  questions  as 
being  irrelevant  and  illegal,  and  because  the  plaintiff  has 
no  right  to  inquire  into  the  private  affairs  of  the  defendants. 

The  plaintiff  contended  that  he  had  a  right  to  establish 
the  status  and  means  of  the  defendant  in  an  action  of  tort 
for  false  imprisonment,  to  gui'de  and  assist  the  Court  in  as- 
sessing the  quantum  of  damages  to  be  awarded,  and  cited 
2  Wils.  p.  205.,  1st  Pigeau,  p.  42S. 

Objection  maintained.     (Stuart,  Justice.) 

In  the  same  cause,  Quebec,  9lh  September,  1862. 

Upon  the  examination  of  McAdams,  another  of  the  de- 
fendants, as  a  witness,  the  following  questions  were  sub- 
mitted. 

Are  you  a  proprietor  of  rçal  estate  in  the  city  of  Quebec  ? 

To  what  extent  in  value  is  your  real  estate  ? 

Objected   to  by  defendants,  and   objection  maintained, 
(BowEN,  Chief-Justice.) 

Austin,  for  plaintiff. 

Parkin  and  Pxntland,  for  defendants. 


I 

) 
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SUPERIOR  <;OURT.— MONTREAL. 
Before  : — Monk,  Justice. 

ÎBklx.)  f/ a/., Plaintiffs, 
vs. 
KirowLTOjr,  ei  al.^ •  •    Defendants. 


H«Ms— lo.  That  wiien  two  defMdsots 
MTtimllj  move  for  seraritv  for  cosU,  to- 
pante bonds  mnit  bo  giTOo,  but  tbo 
nmo  luiotioa  in  oaob  bond  will  bo  saffl- 


Jngé  :— lo.  Quo  lonqno  donz  dtfen- 
donn  font  séparément  motion  qn'il  lenr 
solt  donné  oentkm  ponr  les  frais,  des 
wautionnements  sépares  doirent  être  Ibor* 
nis,  mais  les  mémos  oantions  seront  snf- 


IBo.  That  an  aflidaTift  hj  a  defendant 
that  he  must  seareh  for  pepers  in  sersral 
registry  offioes,  and  that  snob  search 
wCQ  oeenpj  him  six  months,  to  the  best 
«f  his  belief,  without  which  delaj  he 
will  be  nnable  to  prepare  his  defence  in 
m  proper  maaner,  will  be  snffioient  to 
m  delay  to  plead. 


2o.  Qn'on  affldatit  par  nn  défendeur 
qn'il  lui  faut  faire  recherche  dans  plu. 
sienrs  boreanx  d'enregistrement,  et  qn'as 
meillear  de  sa  croyance,  telles  recherehee 

5 rendront  six  mois,  et  qne  sans  tel 
élai,  il  sera  inoanable  de  préparer  sa 
défense  d'une  manière  satisfaisante,  sera 
suffisant  ponr  obtenir  un  délai  pour 
plaider. 


Judgment  rendered  the  Slat  March,  186S. 

Monk,  Justice. — In  this  case  the  two  defendants  niade 
separate  motions  for  security  for  costs,  which  security  has 
been  offered  by  the  plaintiffs.  The  counsel  for  the  defendants 
suggests  that  separate  bonds  be  given,'  which  is  opposed  as 
causing  unnecessary  costs.  I  am  of  opinion  that  separate 
bonds  must  be  given,  but  the  same  persons  may  be  sureties 
in  both  bonds. 

The  defendants  have  also  severally  moved  for  a  delay 
of  six  months  to  plead  to  this  action,  on  an  affidavit 
filed  by  each  of  them,  "  Paul  H.  Knowlton,  one  of  the 
^'  defendants,  being  duly  sworn,  saith,  that  the  action 
'*  instituted  against  him  by  the  said  plaintiff  requires  an 
**  examination  and  search  for  in  the  registry  offices  of  Brome 
*^  and  Shefiord,  and  elsewhere,  of  a  large  number  of  deeds 
**  notarial,  and  before  witnesses,  in  order  to  prepare  his 
^*  defence,  and  that  such  search  will  occupy  him.  six  months 
^'  to  the  best  of  his  knowledge  and  belief,  and  that  without 
**  the  delay  aforesaid,  he  will  be  unable  to  prepare  his 
"  defence  in  a  proper  manner,  to  the  end  that  his  interests 
**  may  be  secured,  and  justice  be  done  in  the  premises  '' 
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which  it  is  contended  by  the  plaintiffs  is  vagne  and  insuffi- 
cient, giving  no  facts  upon  which  to  ground  the  application 
and  shewing  no  diligence.  I  look  upon  the  affidavit  as 
snfficiently  explicit,  and  a  delay  of  three  months  will 
be  allowed  to  plead. 

Robertson,  A.  and  W.,  for  plaintiffs. 

Stpart,  Hknbt,  for  defendants. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Monk,  Justice. 

'  Thk  Montreal  Fir&Jnsurancr  Co.,  Plaintiffs. 
\  vs. 

|T      1^  J  Turn  Stanstrad,   SHBrroRD  and 

«0.    iou.<     Chambly  Railway  Co., DefendanU. 

and 
Wood,  et  al.^  Intervening  parties. 


Hdd  :->That  wh*r«  ao  »gent  of  a 
B^way  Company  had  giren  hif  own 
iadiTidnal  notei  to  an  Insoraooe  Com- 
puv  for  premiami  of  Marina  Ininrane*, 
m  iton  belooglog  to  tho  Bail  way  Co . 
laking  tha  Policy  of  Ininranco  in  hU 
own  Bain<»,  and  aft^rwardi  gare  th«  ttot's 
of  hb  firm  for  th^  same  debt,  the  Bail- 
way  Ca  is  nevertbelesi  HabU  in  a  direct 
•attoB  for  the  amount  o^th•  prvmtamt  ; 
and  that  on  ao  iotonrention  by  the  firm, 
tht  r«aawal  not  a  flird  in  the  eaae  will 
be  declared  inoporatiTO  as  against  the 
iatenrenlng  parties,  and  be  ordered  to  be 
Uivered  np  to  them. 


Jnçé  :— Qne  lonqne  l'agent  d'une  Com- 
pagnie de  Chemin  de  Fer  a  donné  son  . 
propre  blUet  à  une  compagnie  d'Asan* 
ranoe,  ponr  primes  d'AssuranoeMaritimei 
snr  dn  fer  appartenant  à  la  Compuniie 
du  Chemin  de  Fer,  prenant  la  Folioa 
d'Assnranoe  en  son  propre  nom,  et  snbsé- 
qnemment  donne  les  bulets  de  sa  sooiété 
poor  la  même  dette,  la  Compagnie  de 
Chemin  de  Fer,  eat  néanmoins  responsable 
dans  nne  action  directe  pour  le  montant 
des  primes  ;  «t  qn«  snr  nne  intervention 
par  la  société,  les  billets  renonvelés  pro- 
dnits  dans  la  oanse  seront  déclarés  étr« 
sans  eifet  contre  les  interrenants,  et  il  sera 
ordonné  qn'ils  leur  soient  remis. 


Judgment  rendered  the  17th  February,  186S. 

The  principal  action  was  directed  against  the  Railway 
Company,  to  recover  ^1,545.91,  the  amount  of  premium 
for  a  Marine  Insurance,  on  a  large  quantity  of  Railroad  Iron, 
belonging  to  defendants,  shipped  from  England  to  Ca- 
nada. It  was  alleged  in  the  declaration  that  the  Insurance 
Company  had  taken  the  notes  of  Wood,  the  agent  of  the 
Railway  Company,  for  the  premiums,  and  issued  a  Policy  in 
his  name,  which  notes  had  been  renewed,  and  other  notes  of 
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the  firm  of  TVood,  Jones  &  Co.  taken,  none  of  which  were 
paid,  but  were  produced  in  Court.  A  condemnation  was 
therefore  prayed  for  against  the  defendants. 

The  plea  of  the  defendants  in  eiSect  admitted  the  facts 
alleged,  that  the  notes  had  been  taken  in  payment,  and 
prayed  that  the  notes  first  given  by  Wood  be  declared  to  be 
novated  by  the  notes  of  the  firm  of  Wood,  Jones  and  Co  ,  of 
which  he  was  a  member  : 

After  evidence  on  the  principal  demand,  an  intervention 
was  filed  by  the  firm  of  Wood,  Jones  and  Co.,  setting  up 
substantially  the  facts,  as  above  mentioned,  and  praying 
acte  of  the  allegationsof  the  parties,  and  that  the  notes  be 
declared  inoperative  against  the  firm,  and  be  declared  to  be 
cancelled  and  set  aside  with  costs  against  the  defendants. 

Judgment. — Considering  that  the  defendants  have  failed 
to  establish  by  legal  and  sufficient  evidence  that  the  pro- 
missory notes  mentioned  in  the  said  plea  were,  or  that  any 
of  them  was,  accepted  by  the  said  plaintiffs,  or  by  their 
agents  in  that  behalf,  as  payment  of  the  premiums  of  in- 
surance, for  the  recovery  of  which  the  present  action  is 
instituted,  doth  dismiss  the  said  plea  firstly  pleaded  by  the 
said  defendants  ;  and  considering  that  the  said  plaintiffs 
have  established  by  legal  and  sufficient  evidence  the  essen- 
tial allegations  of  their  declaration,  th^  Court  doth  con- 
demn the  said  defendants  to  pay  to  the  plaintifiss  the  sum  of 
1(1,545  iVv  currency,  as  and  ior  the  amount  of  premiums 
of  insurance  as  mentioned  aifd  set  forth  ihplaintifis'  declar- 
ation ;  and  the  Court  having  seen  the  intervention,  doth 
grant  the  conclusions  of  said  intervention,  and  doth  declare 
the  said  promissory  notes  inoperative  against  the  said  in- 
tervening parties,  by  and  in  the  interest  of  the  said  plaintiflfs, 
and  doth  order,  further,  that  the  said  three  promissory  notes 
be  given  up  to  the  said  intervening  parties,  the  whole 
with  costs  against  the  said  defendants,  as  well  as  the  costs 
of  the  said  action. 

Abbott  and  Dorman,  for  plaintiffs. 
Drummond  and  Bklanoer,  for  defendants. 
Robertson,  A.  and  W.,  for  intervening  parties. 
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SUPERIOR  COURT.— QUEBEC. 
Before  : — Stuabt,  Justice. 

(Morgan, Plaintif. 

No.  1721.  ]  vs. 

(  Benjamin, Defendant. 


Held  :— That  where  the  eaoae  of  Mdon 
hfti  arisen  in  Lower  Canada,  a  writ  ad 
rtapandtndum  laed  out  ander  the^pro- 
risions  of  the  63rd  section  of  the  Consoli- 
dated Statntes  for  Lower  Canada,  ohapter 
83,  for  serrioe  in  Upper  Canada,  Is  oor- 
reetly  addressed,  and  may  be  ralidlj 
served  in  Upper  Canada,  by  anj  literate 
peisoo,  althongfa  only  directed,  "  To  all 
and  every  the  bailitb  of  the  Superior 
Conrtfor  Lower  Canada,  appointed  for 
the  District  of  Qnebeo." 


Jiig<  : — Q«e  lonqne  la  oanse  d'aotioo 
a  origine  dans  le  Bas  Canada,  nn  writ 
ad  r«9p€ndendvm  émané  en  vertu  dei 
dispositions  de  la  63me  section  des  Sta- 
tuts Refondus  du  Bas  Canada,  chapitre 
83,  pour  être  signifié  dans  le  Haut  Ca- 
nada, est  correctement  adressé,  et  pent 
être  Talablemeot  servi  dans  le  Haut  Ca- 
nada, par  une  personne  lettrée,  quoiaua 
seulement  adressé,  "  A  tous  et  chacun  les 
huiasiers  de  la  Cour  Supérieure  pour  !• 
Bas  Canada,  appointés  pour  le  district 
de  Québeo." 


Judgment  rendered  the  4th  Febraary,  186S. 

The  plaintiff  by  his  action  demanded  payment  of  the  sum 
of  (248.30  for  the  amount  of  the  defendant's  promissory 
note,  made  at  Quebec,  and  payable  to  the  plaintiff's 
order,  at  the  Quebec  Bank,  in  Quebec,  together  with  the 
costs  of  protest.  The  ordinary  writ  of  summons  ad  respon- 
dendum  was  sued  out,  addressed  "  To  all  and  every  the 
bailifls  of  the  Superior  Court  for  Lower  Canada,  appointed 
for  the  District  of  Quebec,'*  and  contained  the  usual  com- 
mand to  summon,  within  the  limits  of  the  District  of 
Quebec,  the  defendant  who,  in  the  said  writ,  was  described 
as  of  Belleville,  in  Upper  Canada,  to  appear  in  the  said 
District,  and  was  endorsed  over  the  signature  of  the  pro- 
thonotary  with  the  words  :  "  This  writ  may  be  served  in 
Upper  Canada.*' 

The  writ  and  declaration,  as  appeared  by  the  return, 
were  served,  not  by  any  bailiff  of  this  Court,  but,  by  a  literate 
person  in  Belleville,  and  the  service  was  sworn  to  before  a 
commissioner  authorized  to  receive  affidavits  to  be  used  in 
the  Superior  Court  for  Lower  Canada. 

Afier  the  return  of  the  writ  into  Court,  in  this  District, 
the  defendant  appeared  and  filed  an  exception  à  la  forme^ 
containing  the  following  grounds  : 
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Because  the  process  issued  in  tins  cause  was  addressed 
"  To  all  and  every  the  bailiffs,  &c.,"  and  was  not  served 
by  any  of  the  persons  to  whom  it  was  so  addressed. 

And  because  it  commanded  the  bailiffs  appointed  for  the 
District  of  Quebec,  within  such  District,  to  summon  the 
defendant  to  appear  before  the  Superior  Court  on  the  six- 
teenth day  of  December,  instant,  and  did  not  command 
them  to  cite  the  defendant  beyond  the  limits  of  such  district 

And  because  the  said  defendant,  by  process  which  only 
authorized  the  service  thereof  to  be  made  upon  him  withitt 
the  said  District  of  Quebec,  was  served  beyond  such  limits, 
in  Upper  Canada. 

And  because  Donald  Moodie,  who  served  the  said  pro- 
cess, was  not  a  bailiff  having  a  right  so  to  do. 

And  because  the  said  process  could  not  be  served  in 

Upper  Canada,  nor  beyond  the  District  of  Quebec. 

• 

And  because  no  process  has  issued  in  this  cause  ordering 
the  said  defendant  to  be  summoned  in  Upper  Canada,  and 
to  appear  in  the  District  of  Quebec. 

And  because  the  said  service  is  irregular  and  insuffi- 
cient, &c. 

To  this  exception  the  plaintiff  did  not  file  uiy  answer, 
but  in  due  course  inscribed  the  cause  for  hearing  on  the 
pleadings. 

The  defendant  at  the  argument  urged  the  grounds  of  ex- 
ception above  stated. 

The  plaintiff,  in  reply,  referred  to  the  provisicms  of  the 
Statute  under  which  the  process  had  issued,  which  are  in 
substance  as  follows  :  ^^  In  any  suit  or  action  brought  or  to  be 
brought  against  any  person  who  shall  have  left  his  domicile 
in  Lower  Canada,  or  against  any  person  who  has  had  no 
domicile  in  Lower  Canada,  but  when  such  person  has 
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personal  or  real  property  therein,  or  the  canse  of  such  suit 
or  action  has  arisen  within  Lower  Canada;  then  ifsnch 
person  is  a  resident  of  or  is  known  to  be  then  in  Upper 
Canada,  any  Judge  of  the  Superior  Court,  or  the  Prothono- 
taiy  of  the  Superior  Court,  or  Clerk  of  the  Circuit  Court  at 
the  place  where  the  action  is  brought,  on  being  satisfied  of 
the  facts  by  affidavit  or  otherwise,  may  sign  an  order  to 
be  indorsed  on  the  writ  of  summons  in  such  suit  or  action, 
ia  the  following  words  :— "  This  writ  may  be  served  in  Up- 
per Canada.^' 

"  Such  writ  may  then  be  served  in  Upper  Canada  by  any 
Bailiff  entitled  to  serve  process  of  the  County  Court  of  the 
County  in  which  the  service  is  made,  or  by  any  literate 
person— and  the  affidavit  of  such  Bailiff  or  of  such  literate 
person,  made  before  some  Commissioner  authorized  to 
leceive  affidavits  to  be  used  in  the  Superior  Court  or  Circuit 
Court  for  Lower  Canada,  or  any  Justice  of  the  Peace  for 
the  County  in  which  the  service  is  made,  shall  be  evidence 
of  the  service,  and  the  person  so  served  shall  be  bound  to 
appear  according  to  the  exigency  of  the  writ,  and  if  he  fails 
M  to  appear,  the  plaintiff  may  proceed  as  in  case  of  default, 
and  as  if  the  service  had  been  made  within  the  limits  of 
the  ordinary  jurisdiction  of  the  Court." 

Jndgment.— The  Court,  considering  that  the  exception  à 
fa  form  in  this  cause  filed  is  not  founded  in  law,  doth 
dismiss  the  said  exception  with  costs. 

AusTiH,  P.  W.  6.,  for  plaintiff. 

Casault,  Lanolois  &  Ahojcw,  for  defendant. 
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CIRCUIT  COUilT.— MONTREAL. 
Before  : — Monk,  Justice. 

St.  Amand,  el  al,^ • Plaintiffs. 

No.  286.  l  vs. 

BouRBBTT,  et  ux,^ • .  •  •   Defendants, 


■1 


Held  : — ^That  where  grooeries  were 
boaght  by  a  hoaband,  separated  ae  to 
prop  riy  from  hiit  wife,  a  joint  aod  atv» 
eral  jadgm  nt  will  be  render-d  againet 
hueband  and  wife,  od  proof  that  the 
goods  were  oooeumkl  in  the  oommon 
domicile,  snoh  goods  being  neoessariei. 


Jogé  {— One  lom|oe  des  épicrlee  ooii 
été  a«hetée8  par  an  mari,  séparé  de  biens 
d'avec  sa  femme,  vn  janement  sers  rea- 
du  contre  le  mari  et  la  femme  solidaire- 
ment, sur  preaTes  qoe  les  eifete  ont  été 
consommes  an  riomicile  commun,  ielj  «f- 
fets  étant  des  eifets  de  néeeesité. 


Judgment  rendered  27th  February,  186S. 

Monk,  Justice. — This  action  is  brougbt  against  a 
husband  and  wife,  separated  as  to  property,  for  groceries, 
and  a  joint  and  several  condecnoaiion  is  prayed  for.  It 
would  appear  the  wife  did  not  personally  buy  any  of  the 
good«,  but  that  they  were  all  bought  by  the  husband  and 
entered  in  a  pass  book.  It .  is  shewn  however  that  they 
were  necessaries  and  were  used  in  their  common  domicile, 
for  the  support  of  the  family,  and  this  being  the  case,  a 
joint  and  several  condemnation  must  be  given  against  them. 

NoRMANDXAU,  for  plaiutifTs. 

Mousseau  and  Labblub,  for  defendants. 
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DISTRICT  OP  MONTREAL. 


QUEEN^S  BENCH, 

ÂPPBAL    SiDX. 

Before  : — Aylwin,    Duval,    Mvrkdith   and   Mondxlkt, 

Justices. 

Gamsbt,  et  al.j  Appellants. 

and 
Chapman, • • Respondent. 


The  pUintiff  eold  and  delivered  a 
fBftDtitj  of  pioe  logs  to  the  defendant, 
which  were  paid  for  partly  in  cash,  and 
ibr  the  balance  the  defendant  gave  the 
promiHory  note  eooght  to  be  recovered  in 
the  eaoTC.  It  being  stated  in  the  note, 
*'the  valae  recived  being  contingent 
"  upon  no  claim  being  made  to  the  logs." 
The  logi  were  afterwards  rerendieated 
by  the  British  American  Land  Co.,  as 
having  been  eat  upon  their  lands,  to  whom 
the  defendant,  gave  his  note  for  stnmpage 
for  a  larger  sum  than  the  note  given  to 
the  p'aintiffs. 

In  an  action  by  the  plaintifls  upon  the 
note  given  to  them  : — 

Held  :  -That,  in  the  case  sabmitted, 
pleas  of  no  oonsideralion  and  compen- 
mion,  const!  tnte  a  good  defence,  althoagh 
.  the  note  so  given  to  the  Company,  had 
Bot  been  paid,  nor  the  plaintiib  notified 
of  its  being  given,nor  called  in  as  garante 
in  the  action  en  revendieatûmt  wUob  had 
be«n  dbmissed  for  want  of  form  a  year 
after  the  seizure 


Le  demandenr  vendit  et  livra  au  dé* 
fendenr  une  quantité  de  bois  de  pin  qui 
fat  payé  partie  comptant|  et  la  balanoe 
par  le  billet  du  défendear,  pour  le  mon- 
tant daquel  raotioa  fat  portée.  Le  bil* 
let  portait  à  sa  face  qae  "  la  valeur  re- 
çue était  reconnae  pourvu  que  le  bolsna 
fut  pas  réclamé."  Le  bois  fat  subsé- 
q  nomment  réclamé  par  la  Compagnie  des 
Terres  de  l'Amérique  du  Nord,  comme 
ayant  été  coupé  sur  ses  terres,  et  à  la- 
quelle le  défendear  donna  son  billet  poar 
un  montant  excédant  le  montant  du  bil* 
let  donné  an  demandeor. 

Dans  une  action  par  les  demandeun 
sur  le  billet  à  eux  donné  : — 
Jugé  : — Que,  dans  Tespèce,  un  plaidoyer 
de  non  considération  et  de  compensation 
constituait  une  bonne  défense,  quoique  le 
billet  ainsi  donné  à  la  Compagnie,  n'eut 
pas  été  payé,  et  qaoiaue  les  demandeurs 
n'eossent  pas  été  informés  qu'il  eut  été 
donné,  et  qu'ils  n'eussent  pas  été  appelés 
en  garantie  dans  l'action  en  revendicaiion, 

2ui  avait  été  renvoyée  pour  défaut  da 
)rme  un  an  après  la  saisie. 


Judgment  rendered  Ist  December,  1862. 

The  facts  of  this  case  sufficiently  appear  from  the  observa- 
tions of  the  Judges  : 

MoNDELST,  Justice,  dissenting. — The  judgment  which  is 
the  subject  of  the  present  appeal  was  rendered  by  the 
Superior  Court,  at  Sherbrooke,  (Short,  Justice,)  on  the 
18th  March,  1861,  dismissing  the  plaintiffs'  action.  The 
judgment  not  being  motivé^  there  is  no  means  of  knowing, 
except  from  what  may  be  gathered  from  the  record  and  the 
cases  filed,  the  points  which  may  or  may  not  have  engaged 
the  attention  of  the  Court  below. 


The  action  was  brought  by  the  appellants  for  the  recovery 


240 

of  £78.12.6,  with  interest,  as  the  balance  due  them,  on  the 
sale  and  delivery  by  them  to  the  respondent,  of  298  pieces 
of  Pine  Lumber,  containing  78,277  feet,  board  measure, 
for  which  balance  the  defendant  gave  his  promissory  note. 

The  defence  is,  that  the  note  in  question  was  given 
without  consideration,  and  that  subsequently  to  the  date 
thereof,  the  292  pieces  of  lumber  were  attached  by  the 
British  American  Land  Company,  in  an  action  of  revendi- 
cation, and  a  claim  of  £90.  for  stumpage,  against  Gamsby, 
one  of  the  appellants  and  one  of  the  plaintiâs  in  the  Court 
below,  and  that  the  defendant,  in  order  to  release  the  said 
logs  from  seizure,  paid  the  British  American  Land  0>m- 
pany  the  said  sum  of  £90,  for  which  sum  the  defendant 
prays  a  set  oïï  against  the  plaintiffs'  demand. 

A  special  answer  was  put  in  by  the  plaintiffs,  wherein 
they  set  forth  that  the  note  was  given  for  value  received, 
by  the  292  pieces  of  lumber  ;  that  the  lumber  was  not 
cut  on  the  company's  lands,  and  that  the  company  was 
not  entitled  to  any  stumpage  ;  that  the  action  of  the  com- 
pany against  Gamsby  was  dismissed  upon  an  exception 
â  la  forme^  and  was  not  brought  again  ;  that  the  pretended 
claim  of  the  British  American  Land  Company  was  never 
made  available  against  the  lumber,  and  that  the  defendant 
Chapman,  had  no  authority  or  consent  from  the  plaintiffs, 
or  either  of  them,  to  pay  the  British  American  Land  Com- 
pany any  sum  of  money  on  account  of  the  said  pretended 
claim  for  stumpage. 

The  parties  having  gone  to  enquête^  the  defendants  have 
not  in  any  wise  made  out  any  of  the  allegations  contained 
in  their  plea. 

On  the  contrary,  from  the  record  and  evidence,  it  is 
made  out  that  the  defendant  acknowledged  that  the  plaintiflb 
delivered  him  292  pieces  of  pine  lumber,  containmg  78,1^77 
feet,  and  for  that  the  defendant  gave  his  note  for  £74.1 8.6, 
with  interest  thereon  ;  the  lumber  was  then  marked  w^ith 
the  defendant's  brand  and  his  initials. 
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In  the  action  en  revendication  for  the  logs,  they  were  not 
identified,  since  it  was  dismissed  upon  an  exception  à  la 
/bmte, which  was  never  instituted  again.  The  payment  whieh 
Chapman  claims  having  made  to  the  British  American 
Land  Company,  was  so  made  by  him  without  any  autho- 
rity whatsoever,  or  without  having  been  legally  constrained 
to  make  such  payment,  it  was  made  as  follows  :  "  Edward 
"  Chapman,  Esq.,  bought  of  British  American  Land 
'^  Company,  the  right  of  said  company  to  the  stumpage  of 
"  84,468  feet  of  pine  Lumber,  cut  by  Royal  Gamsby,  in  ihe 
"  Township  of  Bury,  last  winter,  more  or  less,  for  the  sum 
"  of  £90,  but  without  releasing  said  Gamsby  from  his 
*'  liability  to  damages  to  the  said  company,  for  the  trespass 
'^  committed  by  him.  The  logs  being  in  the  Saint  Francis 
*^  River,  at  M.  Chapman*s  risk,  Sherbrooke,  11th  May,  1855. 

"  Settled  by  note  at  S  months. 

*'*'  (Signed)  J.  G.  Robertson, 

for  Commissioner^ 

I  do  not  know,  nor  can  I  understand,  upon  what  principle 
the  action  of  the  plaintiffs  was  dismissed  in  the  Court  below. 
The  respondent  appears  to  sustain  the  correctness  of  that 
decision,  as  being  an  equitable  one,  I  see  no  more  equity, 
than  strict  law  in  the  decision  of  the  Court  below. 

I  am  therefore  of  opinion  that  the  judgment  whicli  is 
appealed  from  should  be  reversed,  and  the  defendant  con- 
demned to  pay  the  plaintiffs  the  amount  he  owes,  with 
interest,  and  costs  in  both  Courts.  The  judgment  therefore 
should  be  for  £74.12.6,  with  interest  thereon  from  12th 
March,  1866,  being  the  date  of  the  promissory  note. 

Meredith,  Justice.— Royal  Gamsby,  one  of  the  plaintiffs 
in  the  Court  below,  appears  to  have  cut,  during  the  winter 
1854-1866,  a  considerable  quantity  of  timber  on  certain 
lots  of  land  in  the  Township  of  Bury,  bclongiûg  to  die 
British  American  Land  Company. 

The  timber  socut  was,  in  the  month  of  March,  1856,  sold 

16 
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by  the  appellants  to  the  respondent  for  £151.8.6,  on  account 
of  which  he  paid  in  cash  £77.1.8,  and  for  the  balance  he 
gave  the  appellants  a  promissory  note  for  £74.12.6,  payable, 
'^  contingent  upon  no  claims  being  made  to  the  logs." 

Claims  to  the  logs  were  made  by  the  British  American 
Land  Company,  to  satisfy  which  the  respondent  agreed  to 
pay  that  company  £90.  The  company  have  taken  his  note 
in  payment  of  that  sum  and  the  respondent  contended  in 
the  Court  below,  that  the  sum  which  he  had  so  been  under 
the  necessity  of  paying  to  the  said  company  ought,  so  far  as 
necessary,  to  be  set  off  against  the  plaintiffs'  claim  upon  the 
said  note  for  £74.12.6;  and  this  pretension  was  maintained 
in  the  Court  below. 

The  appellants  contend  that  the  respondent  has  failed 
to  show  that  the  timber  was  cut  upon  the  company's  lands, 
but  upon  this  point  I  think  the  proof  is  against  the  ap- 
pellants. 

The  appellants  also  contend  that  the  rate  of  stumpage 
paid  by  the  respondent  was  too  high;  but  the  appellants 
cut  the  timber  without,  so  far  as  we  see,  any  colour 
of  right.  They  were,  therefore,  liable  to  be  treated  as 
trespassers,  and  had  no  right  to  expect  to  get  the  timber 
at  the  rates  usually  charged  by  the  company  to  persons 
obtaining  licenses  to  cut  timber  on  its  lands,  M.  Robertson 
says: 

^^  The  reason  of  the  high  charge  made  by  the  company 
originally  ^g^insi  plaintiffs  totUy  thai  the  timber  was  cut  on  the 
eompany^s  lands  in  Bury^  without  a  license^  and  without 
their  knowledge  and  consent,  being  about  double  the 
usual  rates  in  cases  where  a  license  was  granted.  This 
was  the  usual  charge  made  by  the  company  when  they 
settled  with  trespassers." 

And  in  this  mode  of  dealing  with  trespassers  I  can  see 
nothing  unreasonable. 

:  The  appellants  also  contend  that  the  respondent's  plea 
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ought  not  to  baTe  been  maintained,  because  it  does  not 
appear  that  the  reepondent  has  paid  the  £90  for  which  he 
settled  with  the  said  company. 

Bat  as  the  respondent  has  contracted  a  liability  to  the 
extent  of  £90,  in  order  to  retain  the  said  timber,  by  dis- 
charging claims  upon  it  for  which  the  appellants  were 
liable,  they  cannot  enforce  their  claim  against  him  until 
they  have  caused  him  to  be  discharged  from  the  liability 
which  he  was  so  compelled  to  assume. 

The  judgment  of  the  Court  below  meets,  according  to 
my  view,  the  justice  of  the  case  ;  and  no  sufficient  cause 
has,  I  think,  been  shewn  to  induce  us  to  disturb  it. 

Duval,  Justice. — The  pretension  of  the  appellants  is, 
that  they  should  have  been  called  in  as  garants  in  the  action 
brought  by  the  Land  Company  to  revendicate  the  lumber. 
No  doubt  they  might  have  been  made  garants;  but  the 
defendant  was  not  bound  to  call  them  in.  He  only  as- 
sumed the  onus  on  himself  of  shewing  that  the  logs  did 
belong  to  the  company,  and  that  he  was  right  in  settling 
that  action.  This  has  been  done,  and  it  is  clear  that  neither 
the  action  nor  the  appeal  should  have  been  brought. 

Judgment  of  the  Court  below  confirmed. 

Felton  and  Griffith,  for  appellants. 

RrrcHiK  and  BorlasK;  for  respondents 
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SUPERIOR  COURT.— MONTREAL. 
Before  :-— Monk,  Justice. 

L1MOOK8, Plaintiff. 

vs. 

No.  1208.  -  Mabsant, Defendant. 

and 
,Labeli«i:,*  •  •  • Opposant. 


Held  :— lo.  That  m  rale  ealling  opon 
the  plaintifF  and  defendant  to  declare 
wheiner  thej  contest  an  opposition,  and 
that  in  defaaltof  so  doing  tae  oonalaBions 
of  the  opposition  be  granted  is  irregular, 
and  win  he  rejected. 

2o.  That  if  the  parties  do  not  make  a 
declaration  the  opposant  sboold  proceed 
txparU. 


Jngë>-le.  Qn'oBtragle  ei^otgnantè 
un  donandenr  et  à  un  défendeur,  de  dé- 
clarer slls  entendent  contester  une  op- 
position, et  qu'à  défaut  de  ce  faire  les  oon. 
elusions  de  telle  opposition  soient  accor- 
dées est  irrégulidre,  et  sera  rejetée. 

2o.  Que  SI  les  parties  ne  font  aucun» 
déclaration  l'opposant  doit  procéder  cx- 
pariê. 


Judgment  rendered  the  Slst  March,  1863. 

Monk,  Justice. — In  this  case  the  opposant  has  served  a 
rule  upon  the  plaintiff  and  defendant  calling  on  them  to 
"  declare  whether  they  contest  the  opposition  of  the  oppo- 
^'  sant,  and  in  default  that  the  conclusions  taken  by  the  op* 
^*  position  be  granted  and  maintained."  Is  this  course 
pointed  out  by  the  rule  of  practice?  (I)  I  think  not,  the 
opposant  should  take  a  rule  on  the  plaintiif  and  if  he  fail  to 
declare  whether  he  contests,  then   proceed  exparie, 

^ule  rejected. 

LoRANOER  and  Loranoer,  for  plaintiff. 

<3iROUARD,  for  opposant. 


(1)  Rule  84.  "  That  in  ereiy  case  wherein  the  plaintiif  shall  declare  that  be  doss 
(i  not  intend  to  contest  an  opposition  afin  d'annuler,  afin  de  distraire  or  t^n  de 
'*  charge^  the  opposant  shall  oe  entitled  to  judgment  of  main  levée,  without  proof  : 
<«  proTided  that  the  defendant,  upon  the  serrioe  of  a  rule  niti  to  that  effect,  shall  not 
<'  shew  cause  to  the  centrary,  or  declare  that  he  intends  to  contest  such  eppositien/' 
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QUEENS  BENCH,    )    DISTRICT  OF  MONTREAL. 

Appsai.  Siov.         1 
Before  :  —  Atlwdt,  Dut  ax.,    McBKunH,  Mondcubt  and 
Badolkt,  Jostices. 


Doi 


and 


Appellant. 


Mull», Respondent. 

Jugé  :->1o.  Qa'en  prépwmnt  un  rapport 
de  dTstribatioii,  1«  protonoUira  est  temi 
de  regarder  les  «UegatioDB  d*aiie  oppoei- 
tioii  non  eonteetée  eomme  vraiei,  et  d^ 
préparer  eon  rapport  en  eoniéquenoe  ; 
lequel  rapport  dolt  être  eontesU  dans  le 
cas  ob  M  protonotaire  oommetrait  nn» 
erreur  en  eoUoqaant  les  parties  |  si  le 
rapport  est  erroné  en  raison  de  faits  non 
fondés  allégués  dans  l'opposition,  l'oppo- 
sition doit  être  contestée. 

2o.  Que,  dans  l'espèce,  la  Cour  ne  pren- 
dra  pas  en  considération  l'erreur  quant  à 
la  forme  de  la  contestation  du  rapport  an 
lieu  d'une  oontestation  de  l'opposition,  eii< 
autant  que  les  parties  ont  traité  1» 
contestation  du  rapport,  de  même  que  si 
l'opposiUon  eut  été  contestée,  et  prôdnit 
leurs  preures  en  conséquence  ;  et  en  aa- 
tant  que  les  allégations  de  la  contestation 
telle  que  faite,  nNStaient  pas  prouyées. 


Held:— lo.  That  in  preparing  a  re- 
port of  distribution,  the  protbonotary  is 
bound  to  assume  that  the  allegations  of 
an  nneoBtested  oppoeiticm  are  true, 
and  frame  the  report  aeoordinglj  :  which 
report  most  be  contested  in  case  the  pro- 
thoDoCary  makes  an  error  in  collo- 
eating  the  parties  ;  if  the  report  is  wrong 
in  consequenee  of  unfoondea  allegations 
of  fact  in  the  opposition,  then  the  opposi- 
tion mast  be  contested. 

2o.  That,  in  the  case  sabmitted^the  Court 
will  overlook  the  mistake  as  to  form  in 
contesting  the  report  instead  of  the  oppo. 
sition,  inasmneh  as  the  parties  treated 
the  contestation  of  the  report  as  if  it  had 
been  a  contestation  of  the  opposition,  and 
adduced  evidence  aooordingl  j  ;  and  inas- 
much as  the  allegations  of  the  oontestation 
as  made,  were  not  supported  by  suf- 
fleient  CTidenoe. 


Jadgraent  rendered  on  the  5th  day  of  March,  1863. 

This  appeal  was  instituted  from  a  jadgment  of  the  Supe- 
rior Court  of  the  SOth  April,  1861,  dismissing  the  contesta- 
tion, by  the  appellant,  of  the  report  of  distribution  prepared 
on  the  15th  October,  1860,  in  respect  of  the  collocation  No.  7, 
whereby  the  respondent,  James  E  .MuUin,  was  collocated  for 
£400,  the  amount  of  an  obligation  of  the  5th,  enregistered 
the  7th  September,  1857,  containing  a  special  mortgage  of 
the  Lot  No.  2,  sold  as  belonging  to  one  Henry  Deery,  the 
defendant  in  the  cause. 

The  appellant  was  also  an  hypothecary  creditor  of  Deery, 
under  an  obligation  for  £750  of  the  12th,  enregistered  the 
ISth  November,  1858,  mortgaging  the  same  lot  No.  2. 

The  moyens  ol  contestation  alleged  that  the  obligation  for 
£4^,  claimed  under  by  MuUin,  wasgi  ven  by  Deery  without 
any  consideration  or  value,  and  merely  for  the  purpose  of 
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creating  in  favor  of  the  respondent  an  hypothec  on  the 
property  sold  in  the  cause,  which  had  been  previously 
secured  by  hypothec  on  other  property  belonging  to  the 
defendant,  and  which  had  been  paid  by  the  judgment  of 
distribution  rendered  in  the  cause  No.  1831,  wherein  the 
'said  MuUin  was  plaintiff,  and  the  said  Deety  was  defen- 
dant. 

By  his  conclusions  the  appellant  prayed  that  the  report  of 
distribution  be  revised  and  altered,  and  that  he  be  collo- 
cated and  paid  in  preference  to  Mull  in  the  sum  of  £452 
lOs.  \0d.^  for  which  Mullin  had  been  collocated  in  the  said 
report  of  distribution. 

The  Superior  Court  (M.  Justice  Bkbthelot,  presiding) 
rendered  t-he  foUowing  judgment  : 

La  Cour,  &c.,  adjugeant  au  mérite,  et  considérant  que  le 
dit  William  L.  Doutney,  n'a  pas  prouvé  les  allégations  de 
sa  contestation  à  rencontre  de  la  dite  collocation,  et  qu'il  n'y 
a  pas  de  contestation  de  l'opposition  du  dit  James  £.  MuUin^ 
ni  de  conclusion  à  la  réduction  de  Tobligation  du  5  sep- 
tembre 1857,  sur  laquelle  elle  est  fondée  ;  a  débouté  la 
dite  contestation  avec  dépens,  et  ordonne  que  le  montant 
de  la  dite  collocation  no.  7  soit  payé  par  le  shérif  de  ce 
district  tel  et  ainsi  que  mentionné  au  dit  projet  de  jugement 
de  distribution,  savoir  : — 

7o.  To  the  said  James  E.  Mullin,  amount  of  his  claim 
founded  on  a  deed  of  obligation  in  his  favor  by  the  defen- 
dant, executed  before  Smith,  and  colleague,  notaries,  at 
Montreal,  bearing  date  the  5th  day  of  September,  1857,  and 
registered  on  the  7th  September,  1857,  containing  a  special 
mortgage  on  the  lot  no.  2,  sold  in  this  cause,  £400  «  0  0 
Interest  thereon  from  the  5th  October,  1858,  to  the 

lllh  September,  1860, 
Costs  of  opposition  to  M.  Doherty,  Esquire, 
To  the  prothonotary,      -        -        -        . 
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Les  sommes  ci-dessus  distribuées  formant  un  total  de 
£A&2  10  10,  cours  actuel. 

La  Cour  ordonne  au  dit  demandeur,  William  L.  Doutney, 
l'adjadicataire  du  lot  no.  2,  vendu  en  cette  cause,  de  payer 
immédiatement  entre  les  mains  du  shérif  de  ce  district  de 
Montréal,  le  montant  par  lui  retenu  entre  ses  mains  comme 
tel  adjudicataire,  ou  autant  d'icelui  qu'il  sera  nécessaire 
pour  satisfaire  le  montant  ci-dessus  distribué,  et  sur  ce  le 
dit  shérif  sera  tenu  de  payer  aux  personnes  susdites  les  dif- 
férentes sommes  pour  lesquelles  elles  ont  été  respective- 
ment coUoquées,  et  en  ce  faisant  il  sera  légalement  dé-« 
chargé." 

Atlwin,  Justice,  dissenting. — Was  of  opinion  that  there 
should  have  been  a  contestation  of  the  opposition,  but  that 
the  jadgraent  went  too  far  in  homologating  the  judgment  of 
distribution  and  ordering  the  adjudicaire  to  pay  or  to  give 
security.  The  judgment  was  premature.  An  opportunity 
should  have  been  afforded  the  plaintiff  to  contest  the  oppo- 
sition. He  would  reverse  part  of  the  Judgment,  each  party 
paying  his  own  costs. 

Mkrsdith,  Justice. — The  contestation  of  the  appellant 
is  not  only  in  name,  but  as  to  its  conclusions,  a  contesta- 
tion merely  of  the  report  of  distribution,  whereas  according 
to  the  practice  of  our  Courts,  which  in  this  respect  appears 
to  me  to  be  perfectly  reasonable,  the  contestation  ought  to 
have  been  to  the  opposition. 

The  prothonotary  in  preparing  a  report  of  distribution 
assumes  that  the  allegations  contained  in  the  uncontested 
oppositions  are  true,  and  frames  the  report  according  to 
the  rights  of  the  parties,  as  alleged  in  their  respective  op- 
positions. If  the  prothonotary  make  any  error  in  coUo- 
eating  the  parties  in  the  report,  a  contestation  of  that 
Kport  is  the  mode  for  obtaining  redress  ;  but  if  the  report 
be  wrong,  not  in  consequence  of  any  error  in  the  prépara- 
tion  of  it,  but  in  consequence  of  unfounded  statements  of 
feet  in  any  opposition  upon  which  the  report  is  founded 
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then  the  conte9tation  ought  to  be,  not  of  the  report,  which 
was  properly  prepared,  but  of  the  unfounded  opposition 
upon  which  the  collocation  complained  of  is  based. 

In  the  present  case  the  opposant,  Doutney,  contends  that 
the  consideration  mentioned  in  the  deed  upon  which  the 
opposition  of  Mullin  is  founded,  was  not  received  by  the 
defendant  Deery  ;  and  that  the  allegation,  in  Doutney's 
opposition,  that  a  certain  sum  of  money  is  due  to  him, 
under  that  deed,  is  untrue  ;  and  such  being  Dontney's  pre- 
tensions, he  ought,  plainly,  to  have  contested  MuUin's 
exposition,  containing  the  allegations  alleged  to  be  untme. 

But  as  both  the  parties  have  treated  the  contestation  as 
if  it  were  a  contestation  of  the  opposition,  and  have  ad- 
duced the  same  evidence  that  they  would  have  adduced 
had  the  contestation  been  a  contestation  of  the  oppo- 
sition, as  it  ought  to  have  been,  it  seems  to  me  that  we 
may  overlook  the  objection  as  to  form,  and  dispose  of  the 
case  upon  the  merits  ;  and  assuming  that  this  course  is  to 
be  adopted,  I  may  observe, — that  at  the  date  of  the  res- 
pondent's mortgage,  upon  which  he  is  collocated,  namely 
on  the  6th  of  September,  1857,  the  balance  due  to  him  by 
the  defendant  was        -        -        -        -        -        £86S  2  1 

On  account  of  which  the  respondent  had  pre- 
viously received  three  mortgages  amounting  to  -    700  0  0 


leaving  and  uncovered  balance        -        -         -£163  21 
due  to  the  respondent. 

The  mortgage  in  favour  of  the  respondent  dated  the  6th 
of  September,  1867,  is  for  -  -  -  -  £400  0  0 
but  within  two  months  after  the  date  of  that  mortgage,  and 
more  than  a  year  before  the  date  of  the  appellant's  mortgage, 
the  respondent  made  advances  to  the  defendant  in  money 
and  goods,  more  than  sufficient  to  make  up  the  considera- 
tion money  of  £400,  for  which  the  last  mentioned  mortgage 
was  given. 
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There  can  be  no  donbt  that  a  valid  hypothec  may  be 
granted  for  future  advances;  (1)  and  the  weight  of  autho- 
nty  is  in  favor  of  this  opinion,  that  the  making  of  such 
fatnre  advances  need  not  be  proved  by  authentic  instru- 
ments. (2) 

The  authorities  however  are  very  conflicting  upon  the 
question  whether  a  creditor  under  a  hypothec,  granted  to 
secure  future  advances  ought  to  be  collocated  according  to 
the  date  of  the  deed,  or  according  to  the  date  of  the  ad- 
vances ;  but  upon  that  point,  which  is  one  of  very  great 
importance,  and  by  no  means  free  from  difficulty,  it  is  un- 
necessary to  express  an  opinion  in  this  case,  because  all 
the  advances  made  by  the  respondent  bear  date  long  be- 
fore the  hypothec  of  the  appellant. 

Indeed  from  the  factum  of  the  appellant  it  does  not  seem 
that  any  question  is  intended  to  be  raised  as  to  these  points. 
It  is  however  contended  by  the  appellant  :  ^^  That  as  the 
^'  mortgage  on  the  face  of  it  appears  to  have  been  given 
"  for  money  lent  at  the  passing  of  it,  and  not  as  a  security 
"  for  moneys  or  goods  to  be  thereafter  advanced  ;  that 
^^  under  the  most  favorable  construction,  it  could  only  hold 
"  for  what  Decry  owed  to  James  E.  MuUin,  at  the  time  of 
^'  the  passing  of  the  deed.*'  But  this  pretension  cannot  be 
maiatained,  for  the  evidence,  at  the  same  time  that  it 
shews  that  the  consideration  mentioned  in  the  mortgage 
was  not  given,  also  establishes  that  another  consideration 
equally  good  was  given  ;  and  the  difference  between  the 
consideration  acknowledged,  and  the  consideration  ac- 
tually given,  the  two  being  equally  good,  is  in  law  im- 
material. 

If  a  mortgagor  acknowledged  the  receipt  of  the  considera- 
tion in  gold,  and  that  it  was  proved  to  have  been  received 
m  silver,  it  could   not  be  contended    that  the  mortgage 

M?^il  ^^.  Mv.  et  Hyp.,  Nog.  477  to  480  :~J  PardMavk,  Droit  Com.,  pp.  28 
Mi.  No.,  i^u  :-l  PersUr PriT.  et  Hyp.  p.  164  :-2  Battw,  p.  179  :^  faiuiS 

j^g^[^K»^T.  et  Hyp.,  Nob.  608-509  :-S  MerUn,  Qoestions  de  Droit,  vbo. 
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would  be  invalid;  and  yet  the  case  supposed,  and  the 
case  before  us  are  in  principle  the  same.  The  defendant 
at  the  date  of  the  obligation  in  question  appears  to  have 
required  advances  to  the  amount  of  £400  to  carry  on  his 
trade,  for  which  he  gave  a  hypothec  ;  the  defendant  did 
obtain  from  the  respondent  advances  to  the  extent  agreed 
upon,  and  to  his  satisfaction,  in  consideration  of  the  said 
hypothec.  It  is  true  the  advances  actually  furnished  were 
not  exactly  of  the  description  mentioned  in  the  obligation, 
nor  were  they  given  exactly  at  the  date  specified.  But  the 
advances  furnished  were  equivalent  in  value  to  the  consi- 
deration to  which  the  defendant  was  entitled  under  the 
obligation.  The  change  was  made  with  the  consent  of  the 
defendant,  and  did  not  prejudice  his  creditors,  and  there- 
fore ought  not  to  have  the  effect  of  defeating  the  hypothec. 
The  matter  reduces  itself  to  this  ;  under  the  obligation  the 
defendant  was  entitled  to  a  sum  of  money  at  once, — instead 
of  taking  the  money  at  once  he  waited  a  short  time  and 
of  his  own  free  will,  so  far  as  we  can  see,  took  goods  in 
lieu  of  it.  It  does  not  appear,  nor  is  there  any  reason  to 
presume,  and  indeed  it  is  not  alleged,  that  the  change  in 
the  consideration  of  the  hypothec  injured  either  the  defen- 
dant or  his  creditors  ;  and  therefore  I  think  that  neither  he, 
nor.they,  ought  to  be  allowed  to  make  it  a  ground  for  im- 
pugning the  hypothec  of  the  respondent.  The  law  on  this 
subject  is  very  well  explained  by  Toullier,  Vol.  6,  Nos.  175 
176,  177,  and  at  Xo.  176,  the  author  says  : 

"  S'il  n'est  pas  nécessaire  d'exprimer  dans  l'acte  la 
^'  cause  de  l'obligation,  on  doit  en  conclure  que  l'obliga- 
'^  tion  est  valable  quoique  la  cause  exprimée  soit  fausse, 
^^  pourvu  qu'il  existe  une  cause  légitime.  C'est  un  point 
*'  décidé  par  plusieurs  arrêts  de  la  Cour  de  cassation  ;  "  and 
at  No.  177,  the  author  adds.  "  Mais  s'il  est  prouvé  que  la 
**  cause  exprimée  est  fausse,  le  créancier  doit  prouver  que 
'^  l'obligation  a  une  autre  cause  honnête  et  légitime." 

This,  according  to  my  view,  is  what  has  been  done  in 
the  present  case  ;  and  therefore  I  think  that  the  judgment 
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of  the  Superior  Court  may  be  confirmed,  not  only  on  the 
ground  that  there  ought  to  have  been  a  contestation  of  the 
respondent's  opposition,  but  also  on  the  ground  that  the 
respondent  has  failed  to  prove  the  allegations  of  his  con- 
testation even  as  made. 
Judgment  of  the  Superior  ('ourt  confirmed. 

Day  and  Day,  for  the  appellant. 
DoHssTT,  for  the  respondent. 


BANC^DE^A  REINE,  |  distriCT  DE  MONTRÉAL. 

Présents  : — Atlwin,  Meredith,   Mohdei.et,  et   Bebthe- 
I.OT,  Juges. 

BouBAssA, •  •  •  •  Appelant. 

et 
Bédaed, *•  •  •   Intimé. 


Jvgé  : — Qu'on  doniteiir  pent  Ttluble- 
ment  impoier,  comme  oondiuon  d'une  do- 
natioD  d^mmeables  qn'ilfftiM*  oUnse  qne 
le  doDAtaire  ne  ponrr»  les  aliéner  da  yi- 
Tint  dn  donatear  et  de  sa  femme  ;  et  qne 
b  legs  de  tels  immeubles,  par  le  donataire 
décédé  dn  Tirant  dn  donatenr  et  sans  en- 
&nts,  en  tàTtiai  de  sa  femme,  est  nul  et  de 
ul  effet 


Held  *.— That  a  donor  may  legally  Im- 
pose as  a  condition  of  a  donation  oif  im« 
moreables  which  he  makes,  a  danse  thai 
the  donee  will  not  dispose  of  the  immor- 
cables  dnrinc  the  life  of  the  donor  and  oC 
his  wife;  and  that  a  legacy  of  snch  im- 
moveables by  the  donee,  dying  during 
the  life  time  of  the  donor  without  children, 
in  faror  ef  his  wife,  is  null  and  of  n» 
effect 


Les  faits  de  la  cause  apparaissent  suffisamment  des 
observations  qui  suivent  : — 

Meredith,  Justice. — The  appelant,  by  a  deed  bearing 
date  the  22d  October,  1827,  gave  to  his  son,  François  Bou- 
rassa,  certain  real  estate,  one  oi  the  conditions  of  the  dona- 
tion being  as  follows  : — ^^Que  lui,  le  donataire,  (François 
''  Bonrassa)  ni  ses  hoirs,  ne  pourront,  du  vivant  du  don^- 
*'  teur,  et  de  celui  de  sa  présente  femme,  ni  du  vivant  du 
"  survivant  d'eux,  vendre,  ou,  en  quelque  manière  que  ce 
*^  soit,  aliéner,  le  tout  ou  partie  des  susdits  lots  de  terres, 
^^  sans  la  permission,  par  écrit,  des  donateurs  ou  du  survi- 
^*  vant  d'eux  ;  sans  laquelle  condition,  le  donateur  déclare 
"  qu'il  n'aurait  pas  consenti  les  présentes,  et  qu'elle  n'est 
^*  pas  comminatoire,  mais  de  rigueur.^' 
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François  Bourassa,  the  donee,  by  his  last  will  and  testa- 
menty  bearing  date  the  nineteenth  day  of  Janoary,  1856, 
left  and  bequeathed  to  his  wife,  the  respondent,  the  real 
estate  so  given  to  him,  conditionally,  by  his  father  ;  and 
shortly  afterwards  died  childless,  and  without  having  re- 
voked his  will.  His  widow,  the  respondent,  as  his  legatee, 
is  now  in  possession  of  the  property  so  given  to  her  hus- 
band, which  is  claimed  by  the  appellant,  the  donor,  under 
the  condition  contained  in  the  donation  so  made  by  him. 

These  facts  bring  two  questions  under  our  consideration, 
first — is  the  prohibition  d^a'iéner  which  was  made  a  condi- 
tion of  the  8aid  donation,  a  valid  condition: 

And  if  .««o,  then,  secondly,  did  the  deceased  violate  that 
condition  by  disposing  of  the  said  property  in  favor  of  the 
respondent,  his  wife. 

The  learned  counsel  for  the  respondent,  in  the  course  of 
his  argument,  observed  that  there  are  three  different  points 
of  view  m  which  a  défense  d^aliéner  may  be  considered. 

Ist.  When  it  is  stipulated  in  favor  of  a  third  party  indi- 
cated by  the  donation  or  will  ;  in  which  case  it  creates  a 
substitution,  and  is  indubitably  binding. 

2nd.  When  the  défense  d^aliéner  is  accompanied  by  a 
penal  clause  ;  in  which  case  the  penalty  can  be  enforced 
in  the  event  of  a  violation  of  the  défense  d^aliéner. 

Srd.  When  the  défense  d^aliéner  is  pure  el  simple  et  sam 
coMse  ;  in  which  case  it  has  no  binding  effect. 

As  to  the  correctness  of  these  views,  I  have  no  doubt  ; 
but  at  the  same  time  I  believe  it  to  be  equally  clear  that 
where  a  défense  cPa/iéner^  in  a  donation,  is  stipulated  for 
the  protection  of  the  rights  of  the  donor,  it  is  binding  to  all 
intents  and  purposes. 

This  doctrine  was  maintained  by  the  Superior  Court  at 
Quebec,  in  the  case   of  Fafard  and  Bélanger,  (1)  and  still 

(1)  Fafard  ti.  Balanger,  41i.  a  B»,  p.  SIS. 
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more  recently  by  this  Court  in  the  case  of  Lynch  and  Hai- 

naolt  (1) 

In  the  case  now  before  US,  the  donor  was  interested  in 
several  ways  in  preventing  during  his  lifetime  the  aliena- 
tion of  the  real  estate  given  by  him  to  his  son. 

In  the  first  place,  so  long  as  that  property  remained  in  the 
possession  of  the  donee,  or  of  his  children,  that  is  to  say  : 
in  the  possession  of  the  children  or  grand  children  of  the 
donor,  it  secured  »  in  favor  of  the  latter,  the  payment  of  an 
alimentary  allowance  to  him,  in  the  event  of  his  requiring  it. 

In  the  second  place,  by  causing  the  property  to  remain  in 
the  possession  of  his  son  and  of  his  children,  the  donor,  at 
least  to  the  extent  of  the  val  ne  of  that  property,  rendered  it 
impossible  for  them  to  make  a  claim  for  alimem  against 

himself. 

And  thirdly,  the  donor  had  an  interest  in  depriving  his 
son  of  the  power  of  alienating  that  property,  because  under 
the  313th  Art.  of  our  Custom,  the  donor  was  the  person  to 
sneceed  to  the  property  in  the  event  of  the  donee  dying,  in 
possession  of  it,  childless. 

For  these  reasons  I  think  the  prohibition- d* aliéner  in  the 
case  before  us,  was  a  valid  condition  ;  and  I  therefore  pass 
to  the  consideration  of  the  question  as  to  whether  the  donee 
violated  that  condition  by  leaving  the  property  in  question 
to  his  wife  by  his  last  will  and  testament. 

As  shewing  that  the  défense  éPaliéner  ought  not  to  be  un- 
derstood as  referring  to  testamentary  dispositions,  the  learn- 
ed counsel  for  the  respondent  drew  our  attention  to  a  pas- 
sage in  Rousseau  de  LaCombe,  which  is  as  follows  :  "  Si 
^  le  testateur  a  défendu  à  son  héritier  d'aliéner  les  biens 
*  aa  vie  durant,  et  ajouté  ces  ermes  ;  Par  ce  moyen  les  biens 
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sortiront  jamais  de  la  famille  :  il  en  peut  disposer  libre^ 
ni  par  testament,  même  en  fayeur  d'étrangers.  (1) 

But  in  ibe  case  supposed  în  the  passage  just  quoted,  the 
term  of  the  limitation  is  the  lifetime  of  the  donee,  whereas 
in  the  ease  before  us,  the  term  of  the  limitation  is  the  life- 
time of  the  donor  ;  and  this  difference,  it  appears  to  me, 
makes  the  cases  wholly  unlike  each  other  as  to  the  point 
under  consideration. 

The  authority  however  upon  which  the  learned  counsel 
for  the  respondent  mainly  relied  is  to  be  found  in  âd  Far- 
gole,  p.  52,  (Ëd.  1777,  p.  45,)  and  is  in  the  following  words  : 
"  Un  testateur  peut-il  disposer  des  biens  dont  l'aliénation 
**  est  prohibée  î  Nous  ne  parlons  pas  des  biens  dont  la  Loi 
*^  ou  la  Coutume  défendent  l'aliénation,  comme  sont  les 
'^  biens  chargés  de  substitution  ou  fideicommis,  et  la  por- 
^^  tion  de9  propres  ou  des  acquêts  à  défaut  de  propres,  que 
^^  les  Coutumes  défèrent  aux  héritiers  du  sang  ;  Nous  pa»* 
^  Ions  de  ceux  dont  ^aliénation  est  prohibée  par  contrat  ou  par 
^^  testament.  Cette  difficulté  doit-être  résolue  par  cette  dis- 
"  tinction  ;  ou  la  prohibition  d'aliéner  peut  avoir  l'effet 
^^  d'un  fideicommis,  comme  si  elle  est  en  faveur  de  certai- 
^^  nés  personnes,  ou  afin  que  les  biens  demeurent  dans  la 
^^  famille,  ou  afin  qu'ils  ne  sortent  point  de  la  famille  ;  ou 
*^  bien  elle  n*a  point  l'effet  d'un  fideicommis.  Quand  la 
*^  prohibition  d'aliéner  n'a  point  de  cause,  et  qu*elle  ne 
^^  peut  pas  produire  un  fideicommis^  rien  n'empêche  que  le 
*^  possesseur  n'en  puisse  disposer  par  testament,  parce 
**  que  dans  ce  cas,  la  prohibition  se  borne  aux  aliénations 
<^  qui  peuvent  être  faites  par  contrats  entrevifs.  C'est  le 
^<  sentiment  commun  des  flocteurs." 

The  first  observation  which  I  desire  to  make  with  respect 
to  the  above  passage  is,  that  it  seems  to  make  a  distinction 
with  respect  to  prohibitions  to  alienate  between  testamen- 
tary alienations,  and  alienations  by  acts  inter  vivos,  which 

(1)  EoQiaeMi  LaOombe,  p.  673,  tIio.  8abftitatioii|  860. 1,  Bii.  S»  Ko.  S. 
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18  at  Yariance  with  what  many  other  highly  esteemed 
aathoTs  have  written  on  the  subject.  According  to  Furgole, 
a  prohibition  to  alienate  if  it  be  made  sans  cause^  and  be 
insufficient  to  create  a  fidéicominis,  cannot  have  the  effect 
of  preventing  testamentary  prohibitions,  bat  may  have  the 
effect  of  preventing  alienations  inier  vivos  ;  whereas,  1 
believe  almost  all  the  other  authorties  establish  that  a  dé- 
fense (PeUiéner^  such  as  spoken  of  by  Furgole,  has  no  legal 
effect  whatever. 

Ricard,  (1)  in  a  passage  which  I  had  lately  occasion  to 
qnote  in  another  case,  says  : — ^^  Les  lois  ont  résolu  par  une 
^^  décision  générale,  que  lorsque  la  prohibition  est  pure  et 
^^  simple  et  sans  cause,  qu'elle  ne  produit  aucun  effet." 

Pothier  (2)  says  :  '^  La  simple  défense  d'aliéner,  lorsque  le 
'^  testateur  n'a  pas  témoigné  en  faveur  de  qui  il  faisait  cette 
"  défense,  ne  passe  à  la  vérité  que  pour  un  simple  avis, 
<'  nudum  prceceptum^  auquel  celui  à  qui  la  défense  est  faite 
"  peut  impunément  ne  pas  déférer." 

The  authorities  just  cited,  which  are  conformable  to  the 
opinions  of  Henrys,  TouUier,  Troplong  and  other  writers, 
equally  entitled  to  respect,  seem  to  me  at  variance  with  the 
distinction  made  b>  Fnrgole  in  the  passage  cited  by  the 
respondent. 

The  second  observation  which  I  desire  to  make  with 
respect  to  the  passage  quoted  from  Furgole  is,  thai  the  case 
there  referred  to  is  where  la  prohibition  d^aliéner  h^a  pas  de 
cause,  et  ne  peut  pas  produire  un  fidéicommis;  whereas  in 
the  present  case  the  prohibition  d?aliéner^  as  I  view  it, 
althongh  it  did  not  produce,  and  was  not  intended  to  pro- 
duce, a  fidéicommis,  has  a  sufficient  cause,  inasmuch  as  it 
tends  to  protect  the  interests  of  the  donor,  as  I  have  already 
ahown,  in  several  important  respects. 

j^)  JRicarf,  Donatioiu,  p.  522,  d«i  Bnbttitloiis,  Traité  HI,  oil.  7,  partie  1,  Ko. 
m  «Potor,  des  Babetitiitioiii  IM.  8,  art  8»  Il  p.  M8. 
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The  important  question  with  respect  to  which  the  opinion 
of  Fargole  has  been  cited  by  the  respondent,  seems  to  me 
to  be  better  treated  by. Ricard  than  any  other  author. 

After  adverting  to  the  opinion  of  Faber,  who  maintains^ 
"  que  l'héritier  prohibé  d'aliéner  a  le  pouvoir  de  disposer 
^^  par  testament  des  biens  compris  en  la  prohibition,  qu'elle 
««  ne  s'étend  qu'aux  contrats  d'entrevifs.  "  And  to  the 
reasons  assigned  in  support  of  that  opinion,  Ricard 
gives  his  own  opinion  in  the  following  words  : 

^^  Je  ne  puis  néanmoins  suivre  ce  sentiment,  en  quittant 
^^  l'opinion  contraire,  qui  est  presqu'universellement  reçue 
^^  par  tous  les  docteurs,  lesquels  tiennent,  que  quoique  le 
^^  testateur  n'ait  que  simplement  prohibé  au  légataire 
*^  d'aliéner  hors  de  la  famille,  il  perd  toute  fois  la  liberté  de 
^^  disposer  de  la  chose  qui  lui  a  été  léguée,  aussi  bien  par 
^^  testament,  que  par  contrat  entrevifs.  En  effet,  il  est 
^*  constant  que  ce  mot  aliéner^  comprend  dans  sa  significa- 
^'  tion,  soit  propre,  ou  ordinaire,  toutes  sortes  de  moyttiSy  par 
^^  lesquels  un  bien  est  transféré  à  un  autre  :  C'est  la  défini- 
^^  tion  que  les  jurisconsultes  donnent  vulgairement  à  ce 
^^  mot  ;  aliénation  disent  ils,  est  juris  dominiique  a  nobis 
^^  translatiOf  et  cette  définition  est  d'autant  plus  considé* 
^^  rable,  qu'elle  est  autorisée  par  le  texte  de  la  loi  L  C.  de 
^^  fundo  dotali.  Est  alienatio  omnis  actus  per  quern  dominium 
^^  transfertur.  Si  bien  que  comme  le  testament  n'est  pas 
^'  moins  translatif  de  propriété  qu'un  contrat,  il  s'ensuit 
^^  que  c'est  une  espèce  d'aliénation^  ce  mot  n'ayant  rien  de 
*^  particulier  qui  le  fasse  plutôt  convenir  aux  di^positione 
'*  entrevifSj  qu'aux  actes  de  dernières  volontés.  Aussi  avons 
*^  nous  une  dispositions  formelle  en  la  loi  si  quis  8§  certum, 
"  C.  de  second,  nupt. — qui  décide  nettement  que  le  testa* 
^^  ment  est  compris  sous  le  mot  d'aliénation.  Certusn  esse 
*^  sancimusy  quod  etiam  illa  de  cœlero  videbitur  earumdem 
^^  fuisse  rerum  alienatio,  quae  in  Testamento  genitoris  vel 
^^  genitricis  velspecialiter  haeredem  instituendOy  relinquendo^ 
^\vel  generaUter  facta sit*^^  (1) 

(1)  3  Bùwrd,  DoDAtiofii,  p*  130.»  an  SatetttntUmb  TnH^h  «b.  7  pwtn.  1,  No,. 
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In  the  Nouveau  Denisart  it  is  also  said  :  "  La  défense 
'' d'aliéner  comprend  toutes  sortes  d'aliénations^soit  gratuite 
"  comme  la  donation,  soit  non  gratuite  comme  la  vente, 
"  l'échange,  soit  entrevifs  comme  celles  qui  viennent  d'être 
"  nommés,  soit  à  cause  de  mort  comme  l'institution  d'hé- 
"  ritier  et  legs.  (1) 

The  writer  then  wfeva  to  the  opinion  of  Faber,  and  adds  : 

'^  Mais  son  opinion  est  solidement  réfutée  par  Ricard." 

And  in  BrilK)n*s  Dictionnaire  des  Arrêts,  Verbo  Aliéna- 
tion, the  opinions  of  Faber  and  Ricard  are  referred  to  in 
the  following  terms.  "  Favre  tient  que  le  prohibé  d'aliéner, 
"  n'est  pas  empêché  par  celte  prohibition  de  tester. — Ricard 
"  tient  le  contraire,  avec  les  autres  docteurs;  parceque  le 
"  mol  aliéner  comprend  dans  sa  signification,  soit  propre 
'^  ou  ordinaire,  toutes  sortes  de  moyens  par  lesquels  un 
^^  bien  est  transféré  à  un  autre.  '  Est  alienatio  omnis  actus 
"  per  quern  dominium  transfeitur,  &c.,  L.  I.  C,  De  fundo 
''dotait.''''  (2) 

I  think,  moreover,  that  the  weight  of  authority  under  the 
modern  law  of  France  also  will  be  found  to  be  in  confor- 
mity to  the  opinion  of  Ricard. 

Uemolombe  speaking  of  the  *'  Défenee  d^alîéoer"  puts 
the  question.    ^'  Mais  comprendrait^lle  aussi  la  défense 
délester,  de  disposer  par  testament»!'  AncThe  says  :     "  La 
Conr  de  cassation-  a  décidé*  cette  question  négativement 
2  Janvier  88.  Bercher,  dec,  WSS.  1,  634." 

The  case  of  Bercher  vs.  Amiot,  referred  toby  Demolombe, 
in  the  passage  just  cited,  will  be  found  in  the  SOth  vol.  of 
the  Journal  du  Palais,  p.  658,  and  as  it  somewhat  resem- 
bles the  present  case,  without  however  going  so  far  as  one 
might  suppose  from  the  passage  in  Demolombe,  I  give  the 

a)  «,  Noar.  Dtiiif.,  p.  76,  DtfeiiM  d»*li^ner.  2  §,  5o.  6,  tlao  No.  7. 
P)  1  BriUoD,  DifiU  dM  Arréti,  p.  125,  rbo  AUénftUon.  Ne  28 
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report,  which  is  short,  as  it  is  to  be  found  in  ihe  collection 
last  mentioned. 

Bercher  C.  Amiot, 

"  Les  époux  Bercher  ont  par  acte  du  4  juillet,  1827,  fait 
^'  un  partage  anticipé  de  tous  leurs  biens  entre  leurs  enfants, 
'*  BOUS  réserve  d^usufruit  à  leur  profit,  et  sous  condition 
"  que  les  donataires  ne  pourront  pendant  la  durée  de  cet 
'*  usufruit,  vendre,  échanger,  hypothéquer,  ou  aliéner  de 
^^  quelque  manière  que  ce  soil^  tout  ou  partie  des  biens 
^^  donnés  sans  le  consentement  des  donateurs." 

"  En  1831,  Louis  Bercher,  Tun  des  enfants,  décède  sans 
^^  postérité,  laissant  un  testament  par  lequel  il  lègue  10,000 
^^  fr.  à  sa  femme,  la  Dame  Amiot,  sur  la  part  qui  lui  a  été 
'^  attribuée  par  la  donation  précitée.  Les  donateurs  aux- 
^'  quels  est  demandé  le  paiement  du  legs,  répondent  que  les 
"  biens  par  eux  donnés  à  leurs  fils  doivent  leur  revenir 
''  libres  de  toutes  charges,  en  vertu  de  la  part  du  donataire  : 

"  Jugement  qui,  considérant  que  cette  clause  n'enlevait 
"  pas  la  faculté  de  disposer  par  testament,  et  que  par  l'art. 
"  747  C.  civ.,  les  époux  Bercher  héritent  exclusivement  des 
^^  biens  de  leur  fils,  donataire  prédécédé,  les  condamne  au 
"  paiement  du  legs. 

This  judgment  was  confirmed  by  the  Cour  Royale  de 
Taris,  and  afterwards  on  the  2nd  January,  1838,  by  the  Cour 
de  cassation,  one  of  the  considérants  of  the  judgment  of 
the  latter  Court  being,  ^^  attendu  que  la  donation  ne  pro- 
'^  hibait  nullement  au  donataire  les  dispositions  testamen* 
*^  taires  attaquées  par  le  demandeur,  et  que  la  Cour  Royale 
^*  n*a  pu  violer  les  articles  invoqués  par  cette  interprétation, 
'^  qui  était  d'ailleurs  exclusivement  dans  ses  attributions." 

There  however  is  this  difference  between  the  case  of 
Bercher  vs.  Amiot,  just  cited,  and  the  case  before  us,  that 
in  the  present  case  the   legacy  impugned   is  a  legacy  of 
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the  very  property  held  subject  to  the  défense  rf a/iViier,  Vhieli 
was  not  so  in  the  case  of  Bercher  vs.  Amiot. 

Demolombe  as  supporting  the  judgment  in  Bercher  vs. 
Amiot  says  :  *^  £t  l'on  peut  dire  en  ce  sens,  qu'autre  .chose 
"  est  aliéner,  autre  chose  est  tester,  et  que  la  Joi  eille- 
"  même  distinguant  ces  deux  modes  de  dispositions  ne 
"  défend  pas  toujours  de  tester  à  ceux  auxquels  elle  défend 
"  d'aliéner. 

The  author  then  gives  his  own  opinion  aB  folIo<WB-: 

^'  Mais  cette  solution  serait  à  notre  avis,  trop  .absolue  ;  et 
*^  même  nous  serions  portés  à  penser  que,  généralement,  la 
"  condition  de  ne  pas  aliéner,  du  vivant  du  donateur,  im- 
^'  posée  au  donataire,  devrait  s'étendre  à  la  disposition  par 
'^  testament  comme  à  la  disposition  entre  vifs;  «'esllà,  en 
'^  effet,  surtout  une  question  d'interprétation  de  volonté  ;  or, 
^'  n'est-il  pas  vraisemblable  que  telle  a  été  Ja  volonté  du 
"donateur,  surtout  lorsqu'il  a  imposé  cette  condition  dans 
"  le  but  de  garantir  l'efficacité  d'un  droit  de  retour  à  son 
'^  profit?  ia  circonstance  qu'il  aurait  été  dit  que  l'aliéna- 
"  tion  ne  pouvait  pas  avoir  lieu  sans  \q  consentement  du 
'^  donataire,  serait  encore  une  preuve  de  plus  que  la  dis- 
*' position  par  testament  a  été  interdite  au  donataire.  (1) 

The  arrêt  of  the  15  April,  18*8,  referred  to  by  Demo- 
lombe, will  be  found  in  the  69  vol  of  the  Journal  du  Palais^ 
p.  612.    The  marginal  abstract  is  as  follows  : 

^'  La  clause  par  laquelle  en  faisant  donation  entrevifs 
"  de  ses  biens  à  ses  enfants,  avec  réserve  d'usufruit,  l'as- 
"  cendant  donateur  a  interdit  aux  donataires  sous  peine 
''  de  révocation  de  la  donation,  d'aliéner  ou  hypothéquer 
"les  biens  donnés  pendant  la  vie  du  donateur,  n'est  ni 
"prohibée  par  laioi,  ni  contraire  à  l'ordre  public,  et  a  pour 
"  eôet  de  réserver  au  profit  du  donateur  le  droit  de  retour 
"au  successoral  créé  par  l'art.  747,  Cod.  Nap.,  par  consé- 
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'^  quent  iVempécker  que  les  dits  biens  puissent  être  léguée  à 
"  son  préjudice.''^ 

The  arrêt  of  the  14  Dec,  1852,  cited  by  Demolombe, 
will  be  found  in  the  62  vol-  Journal  du  Palais,  p.  S29,  and 
the  heading  of  that  case  is  in  the  follwing  words  :  ^^  Est 
"  valable  et  obligatoire  Tinterdiclion  imposée  par  le  dona- 
^'  teur  au  donataire  d'aliéner  ou  d'hypothéquer  les  biens 
^^  donnés  pendant  la  vie  du  donateur  sans  le  consentement 
"  de  celui-ci." 

"  En  pareil  cas  l'interdiction  d'aliéner  doit  s'entendre 
"  de  tout  mode  de  transmettre,  même  par  testament,  la  pro- 
"  priété  des  objets  donnés.*' 

One  of  the  considérants  of  the  judgment  of  the  14  Dec., 
1852,  is  the  following  words  :  ^'  Que  l'interdiction  d'aliéner 
'^  doit  s'entendre  de  tout  mode  de  transmettre,  même  par 
^^  testament,  la  propriété  des  objets  donnés  ;  Que  le  con- 
'^  sentement  des  donateurs  étant  reejerve  pour  la  validité 
^^  de  l'aliénation,  par  cela  même  est  exclue  la  faculté  de 
'^  transmettre  par  testament,  puisque  le  consentement  né- 
^^  cessaire  ne  peut  intervenir. 

In  determining  the  present  case,  it  is  proper  to  bear  in 
mind  the  observations  of  Demolombe  :  '^  La  circonstance 
'^  qu'il  aurait  été  dit  que  l'aliénation  ne  pourrait  avoir  lieu 
^^  sans  le  consentement  du  donataire,  serait  encore  une 
''  preuve  de  plus  que  la  disposition  par  testament  a  été  in- 
^^  terdite  au  donataire/'  A  clause  of  that  kind  is  also 
made  the  basis  of  one  of  the  considérants  in  the  arret  of 
the  14  December  1852  ;  and,  a  similar  clause,  we  must 
recollect,  is  contained  in  the  deed  before  us,  which  de- 
clares in  the  terms  atready  mentioned  that  no  aliénalion 
shall  be  made  of  the  property  in  question  for  the  period 
already  mentioned,  ^^  sans  la  permission  par  écrit  des 
"  donateurs  ou  du  survivant  d^eux  ;  sans  laquelle  condition 
^'  le  donateur  décîare  qu'il  n'aurait  pas  consenti  les  pré- 
^^  sentes,  et  qu'elle  n'est  pas  comminatoire,  mais  de  ri- 
"  gueur." 
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I  shall  merely  add  that  if  the  defense  d^aliéner  in  the 
case  before  us  is  to  be  treated  as  valid,  it  must  be  so  treated 
on  the  ground  that  it  may  reasonably  be  regarded  as 
having  been  stipulated  for  the  protection  of  the  interests  of 
the  donor;  and  those  interests,  it  is  plain,  were  as  liable  to 
be  defeated  by  a  testamentary  disposition  as  by  an  act 
inter  vivos.  It  would  therefore  be  unreasonabie  to  say  that 
a  stipulation  which,  in  the  most  comprehensive  terms, 
forbids  all  alienations,  was  intended  to  include  alienations 
hy  deeds  inter  vivos,  and  not  to  include  alienations  by  will  ; 
I  say  alienations  by  will,  because  it  seems  to  me  certain, 
that  a  testamentary  disposition  in  favor  of  a  person  not 
the  heir  of  the  testator,  which  has  the  effect  of  making 
the  thing  bequeathed  the  property  of  another,  must  at  least 
in  one  respect  be  considered  as  an  alienation. 

Upon  the  whole,  after  a  careful  consideration  of  the  case, 
it  seems  to  me  upon  principle,  as  well  upon  authority  : — 

That  the  défense  d^alténer  în  the  case  before  us  is  valid. 

That  it  embraces  testamentary  dispositions  as  well  as 
other  descriptions  of  alienations — and  therefore  that  the 
appellant  has  reason  to  complain  of  the  judgment  of  the 
Court  below,  in  so  far  as  it  maintains  the  legacy  of  the 
properly  in  question  by  the  donee  in  favor  of  the  respon- 
dent. 

Jugement  de  la  Cour  Supérieare  : 

The  Court,  &c  -.—Considering  that  the  said  plaintiff  hath 
failed  to  establish  by  legal  and  sufficient  evidence  the  ma- 
terial allegations  of  his  said  declaration,  as  set  forth  by 
him  in  his  said  action  ;  and  further  considering  that  the 
said  defendant  hath  fully  established  the  allegations  set 
forth  in  her  said  peremptory  exception,  namely  :  that  by  the 
last  will  and  testament  of  the  said  François  Bourassa, 
duly  made  and  executed  before  Bauvaia,  Notarj  Public 
and  two  witnesses,  she  the  said  defendant  was  named  and 
appointed  the  universal  legatee  of  the  said  François  Bou- 
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rassa,  as  set  forth  in  the  said  plea,  and  as  such  entitled  to 
have  and  possess  the  real  and  personal  estate  of  the  said 
François  Bourassa,  nnder  the  provisions  of  the  said  will, 
as  the  only  true  and  lawful  proprietor  thereof  :  and  further 
considering  that  the  said  defendant  cannot,  by  reason  of 
any  matter  or  thing  set  forth  and  contained  in  the  special 
answers  of  the  said  plaintiff  to  the  said  plea  of  the  said 
defendant,  be  barred  or  prevented  from  having  and  main- 
taining the  conclusions  by  her  taken  in  her  said  plea  ;  the 
Court  doth  maintain  the  said  plea,  at^d  doth  dismiss  the 
said  action,  with  costs. 

Jugement  de  la  Cour  d'Appel  : 

La  Cour,  &c.  : — Considérant  que  par  la  loi  du  pays  le 
donateur  en  un  acte  de  donation  entre  vifs  a  le  droit  de  pro- 
hiber au  donataire,  du  vivant  du  donateur,  l'aliénation 
des  biens  donnés,  et  ce  sous  peine  de  nullité  de  tout  acte 
d'aliénation  à  ce  contraire,  et  que  telle  prohibition  d'aliéner 
embrasse  et  comprend  en  pareil  cas  l'aliénation  par  aete 
de  dernières  volontés,  qui  est,  vis-à-vis  et  quant  air  do- 
nateur, un  acte  d'aliénatiou  entraînant  tous  les  effets  d'un 
acte  d'aliénation  entrevifâ. 

Considérant  que  dans  l'espèce  actuelle,  le  dit  Hubert 
Bourassa,  le  donateur  au  contrat  de  mariage  du  22  oct., 
1827,  reçu  devant  Mr.  Barbeau,  et  conirère,  notaires,  entre 
son  fils  François  Bourassa  *  et  Florence  Brosseau,  avait  le 
droit  de  défendre  de  son  vivant  (ce  à  quoi  il  avait  un  juste 
intérêt)  à  son  fils  le  donataire,  Taliénation  des  biens  à  lui 
donnés,  à  savoir,  des  trois  immeubles  y  mentionnés,  et 
désignés  comme  suit  en  la  déclaration  en  cette  cause«  ••• 

Considérant  que  par  son  testament  du  19  janvier,  1856, 
reçu  devant  M.  A.  Beauvais,  notaire,  et  deux  témoins,  le 
dit  feu  François  Bourassa  en  instituant  la  dite  Scholastique 
Bédard,  sa  seconde  femme,  uniquje  héritière  et  légataire 
universelle  de  tous  ses  biens,  n'a  pu  aucunement  transférer 
à  cette  dernière  la  propriété  des  biens  ci-dessus  désignés 
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qai  avait  fait  l'objet  de  la  donation  que  lui  en  avait  faite 
le  dit  Hubert  Bourassa,  son  père,  par  et  lors  de  son  dit 
contrat  de  mariage  du  22  octobre,  1827,  avec  sa  première 
femme  la  dite  Florence  Brosseau,  et  que  par  conséquent 
la  dite  Scholastique  Bédaid  ne  pouvait  pas  invoquer  le 
dit  testament  pour  repousser  l'action  du  dit  Hubert  Bou- 
rassa  en  tant  qu'elle  avait  pour  objet  de  réclamer  la  pro- 
priété des  dits  trois  immeubles,  et  que,  par  conséquent,  il 
y  a  erreur  dans  le  jugement  de  la  Cour  Supérieure  du 
30  avril,  1858,  dont  il  est  appel  à  cette  Cour  par  le 
présent  appel,  a  cassé  et  annulé  le  dit  jugement  avec 
dépens  ; 

Et  cette  Cour  procédant  à  rendre  le  jugement  qui  aurait 
dû  être  rendu  par  la  dite  Cour  Supérieure  sur  la  demande 
et  action  du  dit  Hubert  Bourassa,  et  sur  la  contestation  liée 
sur  icelle  par  la  dite  Scholastique  Bédard  : 

Considérant  que  bien  que  le  testament  du  dit  feu  Fran- 
çois Bourassa  n'a  pu  conférer  à  ladite  Scholastique  Bédard 
aucun  droit  de  propriété,  quant  aux  dits  trois  immeubles 
ci-dessus  désignés,  a  pu  néanmoins,  et  l'a  de  fait  établie  et 
nommée  héritière  et  légataire  universelle  du  dit  feu  Fran- 
çois Bourassa,  en  tous  les  autres  biens  dont  il  pouvait 
légalement  disposer,  a  débouté  et  déboute  l'action  du  dit 
Hubert  Bourassa,  en  tant  qu'elle  a  rapport  aux  biens  faisant 
partie  de  ce  qui  comprenait  la  communauté  de  biens  qui 
avait  existé  entre  le  dit  feu  François  Bourassa,  et  la  dite 
Scholastique  Bédard  aux  termes  de  leur  contrat  de  mariage 
ou  à  tous  autres  biens  dontrle  dit  feu  François  Bourassa 
pouvait  disposer,  ou  a  disposé,  autres  que  les  trois  immeu- 
bles ci-dessus  désignés  qu'il  tenait  du  dit  feu  Hubert 
Bourassa,  son  père,  à  titre  de  donataire  en  vertu  de  son  dit 
contrat  de  mariage  du  22  octobre,  1827,  avec  prohibition 
d'aliéner  en  aucune  manière  quelconque. 

Et  la  Cour  adjugeant  sur  l'action  en  tant  qu'elle  peut 

avoir  trait  aux  dits  trois  immeubles  ci-dessus  désignés,  a 

i  are  et  déclare  que  les  appelants  par  réprise  d'instance 


264 

en  leurs  qualités  de  représentants  légaux  da  dit  fen 
Bourassa,  le  demandeur,  sont  propriétaires,  es  dites  qua- 
lités, des  dits  trois  immeubles,  ainsi  que  le  dit  feu  Hubert 
Bourassa  Pétait  lui-même,  à  compter  du  jour  du  décès  du 
dit  feu  François  Bourassa,  et  ont  droit  aux  fruits  et  revenus 
dMceux  depuis  le  6  juin,  1856,  jour  du  décès  de  ce  dernier. 

Et,  en  conséquence,  ordonne,  adjuge  et  condamne  les  dits 
intimés  par  reprise  dUnstance,  êtes  dites  qualités,  à  livrer, 
rendre  et  remettre  aux  dits  appelants  par  reprise  d^ins- 
tance  la  jouissance  et  la  possession  des  dits  trois  immeu- 
bles, et  ce  sous  quinze  jours  à  compter  de  la  significatiein 
du  présent  jugement,  et  en  outre,  à  ce  qu'ils  leur  rendent, 
sous  trois  mois  à  compter  de  ce  jour,  un  compte  vrai«  juste, 
fidèle  et  sous  serment,  et  accompagné  de  pièces  justifica- 
tives et  suivant  la  loi,  des  fruits  et  revenus  des  dits  trois 
immeubles,  depuis  le  9  juin,  1856,  jour  du  décès  du  dit  feu 
François  Bourassa;  et  qu'à  faute  par  les  dits  intimés  par 
reprise  d'instance  de  se  .conformer  à  rendre  le  dit  compte, 
et  au  présent  jugement,  qu'ils  y  soient  contraints  tel  et 
ainsi  qu'il  pourra  appartenir,  et  suivant  la  loi,  par  et  sous 
l'autorité  de  la  Cour  .Inférieure,  en  la  manière  ordinaire  en 
pareil  cas. 

LeBlanc  and  Cassidt,  for  appellants. 

Stuart,  Henrt,  Counsel. 

La  Frenate,  for  respondents. 

'Lanctôt  Counsel. 
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BANCDE^LA  REINE,  J^djstRICT  DE  MONTRÉAL. 

Présents  : — Atlwin,  Meredith,  Mondelet  et  Bbrthelot, 

Juges. 

McVeioh • Appelant, 

et 
LussiER Intimé. 


Jngé  :— En  Cour  Sapérienre,  que  daiu 
niM  rente  de  plaaieara  lots  de  terre  pour 
un  Mal  prix  en  bioe,  le  défaut  de  livrai- 
wm  d'au  lot  ne  donne  lieu  qu'à  une  dimi- 
nution da  prix  proportionnelle  au  nombre 
dei  lots  Tendns,  sans  égard  à  la  plus  ra- 
ine du  lot  non  lirré,  à  défaut  de  prenre 
de  mauraise  foi  ou  de  faute  de  la  part 
darendeur. 

En  appel,  que,  dansTeppèee,  l'aequé- 
ranr  a  droit  a  une  diminution  du  prix  de 
rente  eaairaiantà  la  râleur  du  lot  qui 
n'a  pas  été  livré. 


Held  : — In  the  Superior  Court,  that 
in  th"  case  of  a  sala  of  se  r  era  I  iuts  of 
land  for  a  price  for  the  whole,  the  non- 
delirery  of  one  of  the  lots  only  entitles  the 
purchaser  to  a  diminution  of  the  price  in 
proportion  to  the  number  of  lots  sold, 
without  taking  into  account  theralueof 
the  lot  not  delirered,  if  there  be  no 
proof  of  bad  faith  or  default  on  the  part 
of  the  reodor 

In  appeal,  that,  in  the  case  submit- 
ted,  the  purchaver  had  a  right  to  a  dimi- 
nutiim  of  the  price  of  sale  eqairalent  to 
the  ralae  ef  the  lot  not  dellrered. 


Jugement  rendu  le  1er  jour  de  juin,  1863. 


Miitiraé,demandeuren  Cour  Supérieure,  avait  venduà l'ap- 
pelant, le  12  juillet,  1852,  Labadie,  notaire,  les  lots  déterre 
suivants,  situés  dans  le  township  de  Litchfield,  dans  le  comté 
d'Ottawa,  savoir  les  lois  Nos.  12,  27  et  28,  dans  le  1er  rang, 
le  lot  No.  22  dans  le  3e  rang,  et  le  lot  No.  20  dans  le  4e 
rang,  contenant  en  tout  934  acres  de  terre,  moyennant  £140, 
dont  £70  payés  comptant,  quanta  la  balance  elle  était  paya- 
ble dans  12  mois,  sans  intérêt. 

L'action  du  demandeur  éiait  en  recouvrement  de  cette 
somme  de  £70,  avec  intérêt,  ex  natura  rei^  du  12  juillet, 
1853. 

A  cette  action,  le  défendeur  plaida  qu'il  n'avait  jamais 
pu  avoir  la  possession  du  lot  No.  22  dans  le  3e  rang,  de 
Litchfield  ;  que  ce  lot  était  d'une  grande  valeur,  que  cette 
valeur  excédait  la  somme  de  £250,  étant  la  perte  soufferte 
par  le  défendeur  faute  de  possession  de  ce  lot,  et  il  deman- 
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daît  que  les  dommages  fussent  imputés  sur  la  somme   ré- 
clamée. 

Puis  demande  incidente  pour  £150. 

Le  demandeur  répondit  spécialement  que  le  défendeur 
aurait  pu  être  mis  en  possession  de  ce  lot  ;  quUI  avait  pour- 
suivi un  nommé  Thompson,  devant  la  Cour  d'Ottawa, 
pour  Ten  faire  déguerpir,  mais  qu'il  avait,  sans  raison, 
abandonné  cette  action,  ou  du  moins  ne  s'en  était  pas 
occupé  ;  que  le  défendeur  ayant  acheté  934  acres  de  terre 
avait  droit  de  demander  une  diminution  proportionnelle 
du  prix,  pour  le  lot  qui  lui  manquait,  mais  qu'il  ne  pouvait 
réclamer  un  montant  plus  élevé  que  cette  valeur  proportîou- 
nelle  du  prix  d'achat. 

La  preuve  était  contradictoire. 

La  Cour  Supérieur  rendit  jugement  en  cette  cause  le  27 
mars,  1862. 

Smith,  Justice.  "  This  action  is  brought  for  a  balance  of 
"  a  prix  de  vente  on  the  sale  of  five  lots  of  Township  lands, 
^'  which  the  plaintiff  bought  at  Sheriff's  Sale,  and  sold  to  the 
"  defendant.  The  five  lots  were  bought  en  bloc  for  £140, 
^'  there  being  in  all  930  acres,  the  price  was  £140  for  the 
"  whole,  of  which  £70  was  paid  down,  and  the  present 
"  action  is  for  the  remaining  £70  due.  The  defendant 
"  pleaded,  and  has  proved,  that  he  was  not  put  in  possession 
*'  of  one  of  the  lots  which  he  says  is  the  only  valuable  one, 
"  and  worth  all  the  rest  together.  The  question  is  whether 
"  he  is  entitled  to  a  deduction  proportioned  to  the  value 
"  of  the  lot  of  which  he  has  not  had  possession,  or  only  in 
"  proportion  to  the  quantity.  The  lots  where  Sold  as  one 
"  lot  for  one  price^  and  it  must  be  held,  whatever  may  be 
"  the  proof  Df  record,  in  that  respect,  that  all  the  lots  were 
"  equal  in  value.  The  defendant,  therefore,  is  only  entitled 
"  to  a  deduction  of  one  fifth  of  the  price  which  is  £28, 
"  and  judgment  will  go  for  £42,  being  the  balance  of  the 
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*'  £70,  and  the  exception  and  incidental  demand  mast  be 
"  dismissed  with  costs  (1). 

Le  jugement  de  la  Cour  Supérieure  est  comme  suit  : 

The  Court,  fcc.  considering  that  the  said  plaintif!  hath  fully 
proved  that  he  did,  on  the  12ih  day  of  July,  1852,  sell  and 
make  over  to  the  said  defendant,  accepting  thereof,  by  F. 
X.  Bastien,  his  legally  constituted  attorney,  for  that  purpose, 
all  those  certain  lots  of  land  described  in  the  deed  of  sale, 
as  all  and  singular  the  certain  lots  of  land  composed 
of  lots  Nos.  12,  27,  28  in  the  1st  Range,  and  lot  No.  22  in 
the  3rd  Range,  and  lot  No.  20  in  the  4th  Range,  all  these 
lots  situated  in  the  Township  of  Litchfield,  in  the  said 
county  of  Ottawa,  containing  nine  hundred  and  thirty  four 
acres  of  land,  and  the  usual  allowance  for  highways,  with 
all  and  every  the  members  and  appurtenances  theceunto 
belonging,  at  and  for  the  price  and  sum  of  one  hundred  and 
forty  pounds  in  the  whole,  and  on  account  of  which  the 
said  plaintiff,  in  and  by  the  said  act  acknowledged  to  have 
received  the  sum  of  seventy  pounds,  and  that  there  now 
remains  due  on  the  said  sale  by  the  said  defendant,  a  ba- 
lance of  seventy  pounds,  with  interest  thereon  from  the^ 
twelfth  day  of  July,  one  thousand  eight  hundred  and  fifty- 
three,  according  to  the  terms  and  conditions  of  the  said 
sale  ;  and  farther  considering  that  the  said  defendant  hath 
fully  established  that  he,  the  said  defendant,  hath  never 
been  put  in  possession  by  the  said  plaintiff  of  the  lot  num- 
berlwenly-two,  in  the  third  rang  of  Litchfield,  consisting  of 
about  two  hundred  acres,  more  or  less,  sosold  and  conveyed 
as  aforesaid,  by  the  said  deed  of  sale,  and  that  by  reason 
thereof,  and  by  law,  the  said  defendant  hath  a  right  to  de- 
mand a  corresponding  reduction  in  the  price  of  sale  accord- 
ing to  the  terms  of  the  said  contract  of  sale  ;  and  further 
considering  that  the  said  sale  of  land  was  made  of  five  lots 
of  land  en  bloc,  without  any  reference  to  the  superficial  con- 

(1)  6L.C.  Jar.p.188. 
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tents  of  the  said  five  lots,  or  without  any  distinction  in  the 
value  thereof,  and  for  a  quantity  of  land  supposed  to  con- 
tain nine  hundred  and  thirty  acres  in  all,  and  for  a  single 
price  stated  as  the  price  and  value  of  the  whole  five  lots  of 
ground,  and  that,  by  reason  of  the  non-delivery  of  one  of  the 
said  five  lots  the  said  defendant  is  entitled  to  claim  a  dimi- 
nution of  one  fifth  of  the  whole  price  thereof,  and  no  more, 
to  wit  :  the  sum  of  twenty  eight  pounds  :  and  further  consi- 
dering that  the  said  defendant  hath  failed  to  show  in  law, 
or  by  reason  of  any  thing  alleged  in  the  Peremptory  Excep- 
tions pleaded  by  the  said  defendant,  any  right  to  claim  any 
damage;s  beyond  the  diminution  of  the  price  of  sale  from  the 
said  plaintifi,  or  to  have  and  obtain  the  conclusions  by  him 
taken  in  the  said  exceptions,  the  court  doth  overrule  the 
said  exceptions  of  the  said  defendant,  with  costs,  and  doth 
condemn  the  said  defendant  to  pay  the  plaintiff  the  sum  of 
forty  two  pounds,  being  the  balance  due  to  the  said  plaintiff 
on  the  said  sale,  with  interest  thereon,  from  the  twelfth  day 
of  July,  one  thousand  eight  hundred  and  fifty  three,  and 
costs  of  suit  ;  and  the  court  proceeding  to  adjudge  upon 
the  merits  of  the  incidental  demand  made  and  filed  by  the 
said  defendant,  doth  also  for  the  reasons  assigned  above,  and 
by  reason  of  the  absence  of  all  proof  in  support  of  the  said 
incidentar  demand,  dismiss  the  said  incidental  demand, 
with  costs. 

La  cause  fut  plaidée  en  appel  le  9  mars,  1863- 

Robertson  : — Pour  Rappelant, 

It  is  respectfully  submitted  on  behalf  of  4he  appellant  that 
there  is  error  in  the  Judgment  appealed  from  : — 

1. — In  deducting  simply  the  sum  of  £28  from  the  prix  de 
vente^  without  regard  to  the  value  of  the  lot  not  delivered. 

The  appellant  was  entitled  to  damages  proportioned  to 
the  value  of  this  lot,  as  compared  with  the  value  of  the  lots 
delivered.  These  damages  might  have  been  estimated  by 
experts  named  by  the  Court,  and  should  have  been  based 
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upon  the  actual  damage  suffered,  including  the  value  of 
the  lot  not  delivered,  at  the  date  of  the  expertise^  with  any 
ameliorations  upon  it. 

9.. — In  awarding  interest  upon  the  balance  of  the  prix  de 
venley  notwithstanding  an  express  agreement  in  the  deed 
of  sale,  that  the  balance  of  seventy  pounds  was  payable 
"  without  interest." 

3. — In  overruling  the  exceptions,  and  dismissing  them 
and  the  incidental  demand  with  costs,  the  exception  being 
in  part  at  least  well  foanded,  as  admitted  by  the  judgment, 
and  being  contested  in  ioio  by  the  plaintifTs  answer.  An 
order  for  an  expertise  should  have  been  made  to  ascertain 
the  value  of  the  lot  rK)t  delivered,  as  well  as  the  amount  of 
damages  suffered  by  the  defendant. 

OeiMET,  pour  Pintimé  : — 

Le  jugement  de  la  Cour  Supérieure  énonce  et  résout  les 
questions  soulevées  en  cette  cause,  et  il  est  remarquable  de 
précision  et  de  clarté.    £n  effet  : 

La  vente  par  Lussier  à  McVeigh  est  une  vente  d'une 
contenance  générale  pour  un  prix  tolal^  une  vente  en  bloc  * 
je  vous  vends  934  acres  de  terre,  dit  Lussier,  je  ne  vous 
désigne  pas  les  lots,  je  ne  spécifie  pas  la  contenance  de 
chaque  lot  en  particulier,  je  ne  donne  pas  les  tenans  et 
aboutissans,  je  vous  vends  934  acres  divisés  et  connus  par 
lots.  L'intimé  n'a  pas  eu  possession  du  lot  No.  22  du  3me 
rang.  La  question  est  donc  de  savoir,  si,  dans  l'espèce, 
l'intimé  doit  rembourser  à  l'appelant,  la  valeur  réelle 
du  lot  tel  que  l'appelant  la  fixe,  ou  bien  cette  valeur  se 
calcule-t-elle,  en  proportion  du  prix  de  vente  total,  et  doit- 
elle  être  de  £28,  un  cinquième  du  prix,  puisqu'il  manque 
un  cinquième  de  la  contenance  ;  et  de  plus,  Lussier  est-il 
tenu  aux  dommages  et  intérêts,  faute  de  livraison  de  ce 
lot  ? 

Le  vendeur  est  tenu  de  livrer  la  chose  vendue,  et  à 
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défaut  par  lui  de  le  faire,  l'acquéreur  peut  exercer  contre 
son  vendeur  l'action  ex  emplo^  pour  se  faire  mettre  en  pos- 
session de  la  chose  vendue  qui  lui  manque,  ou  pour  se 
faire  rembourser  le  prix  payé,  et  même  dans  certains  cas 
les  dommages  soufferts. 

L'intimé  avait  acheté  ces  934  acres  de  terre  à  une  vente 
faite  par  le  Shérif  du  district  de  Montréal  sur  l'hoti.  Louis 
Massue.  Cette  propriété  est  située  à  plus  de  30  lieues  de 
Montréal,  et  M.  Lussier  ne  la  connaissait  p&s  quand  il  l'a 
achetée.  11  résulte  de  la  preuve  faite  que  quand  M.  Lussier 
est  allé  la  visiter,  avant  de  la  vendre  à  l'appelant,  c'est  ce 
dernier,  résidant  sur  les  lieux,  qui  la  loii  a  montrée,  mais  il 
n'a  pas  indiqué  à  M.  Lussier  la  partie  4u  dit  lot  No.  22,  en 
possession  de  Thompson.  L'intimé  n'a  jamais  connu  que 
partie  du  dit  lot  22  fut  en  la  possession  d'un  tiers,  en  sorte 
que  sa  vente*  a  toutes  les  couleurs  de  la  bonne  foi.  L'inti- 
mé ne  peut  donc  être  tenu  à  aucun  dommage,  et  cette 
question  de  dommages  se  trouve  entièrement  écartée  par 
la  bonne  foi  du  vendeur.  L'appelant  a  poursuivi  ce  nommé 
Thompson  en  déguerpissement,  et  son  action  est  encore 
pendante.  Il  est  évident  que  McVeigh  savait,  lors  de  son 
achat,  que  Thompson  détenait  «ce  lot,  «et,  qu'en  l'ache- 
tant de  Lussier,  il  faisait  sa  propre  affaire  (de  l'obJigeo-À  le 
délaisser  à  son  profit.  Pourquoi  m'a- t-U  pas  coaticmé  son 
action  ?  L'intimé  ne  peut  donc  être  tenu  qu'à  faire  une 
diminution  proportionnelle  du  prix  d'achat,  c'est-à  dire  qu'il 
manque  un  cinquième  du  terrain  vendu,  et  que  la  valeur 
s'établit  sur  la  valeur  de  la  contenance,  savoir  un  cinquiè- 
me du  prix.  Cinq  lots  ont  été  vendus,  il  en  manque  un, 
le  vendeur  n'est  tenu  qu'a  la  remise  d'un  cinquième  du 
terrain  qui  manque  ;  cette  proposition  est  claire  et  bien 
définie  en  loi.  Mais,  dit-on,  le  lot  en  question  vaut  à  lui 
seul  plus  que  tout  le  reste,  et  sans  cette  circonstance,  l'ap- 
pelant n'aurait  pas  acheté.  Cela  peut-être,  mais  tournons 
la  thèse,  et  supposons  que  le  lot  fut  inférieur  en  valeur  au 
cinquième  du  prix,  est-ce  que  McVeigh  n'aurait  pas  eu  le 
droit  d'exiger  une  diminution  d'un  cinquième  de  son  prix, 
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«t  que  Lussier  n'aurait  pu  prétendre  Défaire  déduire  que 
la  stricte  valeur  du  lot  ?  Supposons  qu'au  lieu  de  valoir 
£28,  le  lot  No.  22  ne  vaudrait  que  £5,  dira-t-on  que  Lus- 
tier ne  serait  tenu  que  de  remettre  les  £5,  e:  non  un  cin- 
quième du  prix,  et  qu'il  ne  pourrait  pas  opposer  cette  diffé- 
rence dans  la  valeur  du  lot,  et  que  l'acquéreur  ne  pourrait 
pa8  exiger  le  remboursement  du  cinquième  du  prix  ?  non, 
telle  n'est  pas  la  loi.  Il  y  a  plusieurs  autres  considéra- 
tions qui  aident  la  discussion  ;  ainsi,  l'intimé  n'a  jamais 
^té  mis  en  demeure  de  livrer  ce  lot,  l'appelant  ne  lui  a 
jamais  fait  d'offres  réelles,  n'a  pas  consigné  la  balance  de 
8on  prix  de  vente  ;  cela  seul  suffirait  pour  faire  repousser 
sa  prétention.  De  quelque  côté  que  l'on  examine  cette 
Question,  vu  les  circonstances,  elle  se  résout  favorablement 
^  ''intimé. 

L'acquéreur,  vu  le  défaut  de  contenance  dans  le  terrain 
^^^du,  pouvait  opposer  à  son  vendeur  l'action  quanta  minoris. 
®^^c  action  a  pour  effet  de  faire  diminuer  le  prix  de  vente, 
^^  proportion  de  l'étendue  du  défaut  de  contenance,  mais 
^^jours  en  ayant  égard  au  prix  total.     L'appelant  ne  peut 
P^'^tendre  garder  la  propriété  des  autres  lots  pour  rien  sans 
P^yer  la  valeur,  ce  qui  aurait  lieu  si  sa  prétention  était 
^in tenue.     M.  Lussier  a  acquis  cette  propriété  du  shérif, 
^  Son  garant  dans  la  personne  du  créancier  qui  a  reçu  le 
j  ^^^ant  du  prix  de  l'adjudication.     Ce  créancier  est  la 
.^Sue  de  Québec  qui  a  fait  vendre  les  lots  sur  l'hon.  M. 
SlV^ft^ue.    Or,  la  seule  action  de  Lussier  contre  la  Banque 
^t^it  une  action  quanto  mïnoris^  comme  dans  la  cause  de 
pesjardins  et  la  Banque  du  Peuple,  jugée  par  cette  Cour  le 
.   SX  mai  1860,  10e  vol.  des  rapports,  page  326.     Lussier  ne 
pourrait  faire  condamner  la  Banque  qu'à  refondre   l'excé- 
dant du  prix,  eu  égard  au  déficit   et  au  défaut  de  conte- 
nance,  mais  rien  de  plus. 

D'ailleurs,  la  preuve  offerte  est  loin  d'être  satisfaisante, 
même  sur  la  valeur  du  lot  No  22,  et  il  existe  sur  ce  point 
une  indécision  et  un  doute  qui  repousse  une  estimation  de 
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plus  d'un  cinqaième.  L'appelant  ne  fait  pas  preuve  de  la 
valeur  Tors  de  la  vente,  et  ce  serait  la  seule  valeur  dans  tous 
les  cas  qu'il  pourrait  avoir.  Pourquoi  l'appelant  n'offraît- 
il  pas  de  remettre  les  4  autres  lots  à  l'intimé,  en  par  ce  der- 
nier hii  remettant  les  £70  qu'il  avait  reçus.  Si  l'appelant 
n*avait  acheté  les  934  acres  qu'avec  le  désir  et  l'intention 
de  devenir  propriétaire  du  lot  No.  22,  qu'il  prisait  alors  à 
une  grande  valeur,  pourquoi  ne  demandait-il  pas  la  résilia- 
tion de  Pacle  du  12  juillet,  1852,  pour  la  raison  qu'il  y 
avait  une  erreur  sur  le  motif  détc^rminant  de  l'acquéreur, 
ayant  acheté  une  grande  étendue  de  terrain,  mais  avec  le 
seul  motif  d'acquérir  ce  lot  No.  22,  alors  d'autres  raisons 
lui  auraient  été  opposées.  Il  n'y  a  pas  d'autres  questions 
soulevées  en  cette  cause,  et  l'intimé  ne  peut  voir  en  quoi  le 
jugement  dont  est  appel  est  erroné.  La  condamnation  aux 
intérêts  est  légale,  vu  que  les  intérêts  sont  dûs,  ex  nalurd 
rd^  et  l'appelant  qui  a  attendu  si  longtemps  pour  deman- 
der compensation  pour  partie  de  son  prix  de  vente,  n'au- 
rait pu  le  faire  sous  la  loi  actuelle  française  depuis  Particle 
1622  du  code  civil,  cette  action  étant  sujette  à  la  prescrip- 
tion annale. 

Meredith,  Justice  r — The  respondent,  by  a  notarial  deed 
bearing  date  the  IZth  day  of  July,  1862,  sold  to  the  appel- 
lant five  lots  of  land  in  the  Township  of  Litchfield  which 
are  described  in  the  said  deed  of  sale  as  follows  :  '*  All 
^^  and  singular  the  certain  lots  being  composed  of  lots  No. 
<<  12^  tl  and  28  in  the  first  Range,  and  lot  No.  32  in  the  third 
^^  Range,  and  lot  No.  20  in  the  fourth  Range,  all  these  lots 
"  situated  in  the  said  Townshp  of  Litchfield,  in  the  county 
<^  of  Ottawa,  and  District  of  Montréal,  containing  nine  hun- 
"  dred  and  thirty  four  acres  of  land,  and  the  usual  allowance 
^'  for  highways  with  all  and  every  the  member»  and  appur- 
^^  tenances  thereto  belonging." 

The  part  of  the  deed  which  has  reference  to  the  price  i^ 
in  the  following  words  :  ^*  The  present  bargain  and  sale  is 
^^  so  made,  in  manner  as  aforesaid,' for  and  in  consideration 
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"  of  the  moBjàl  £140  cy.,  in  dednetioD  and  payment  wheveof, 
^  that  is  to  say  £70,  said  coirency,  were  paid  at  the  passing 
^  and  execotioo  of  these  presents,  and  as  to  the  balance 
^  or  soni  à[  £70,  the  said  purchaser  doth  bind  and  oblige 
**  biiBseli^  bis  heirs  and  assigns,  to  well  and  truly  pay  or, 
**  cause  to  be  paid,  to  tiie  said  vendor,  his  heirs  and  assigns— 
*^  in  twelve  mooths  from  this  day,  without  interest.*^ 

The  action  in  the  Court  below  was  for  the  recovery  of 
the  said  sum  of  £70,  balance  remaining  due  upon  the  price 
of  the  said  fire  lots  of  land  ;  the  appellant  by  his  plea  al- 
legfd  that  the  respondent  had  failed  to  put  him  in  posses- 
sion  of  one  of  the  lots,  namely,  lot  No.  22  in  the  third 
Range  of  Litchfield,  containing  SOO  acres  :  that  that  lot 
had  been  in  possession  of  certain  persons  named  in  the 
appellant's  plea,  under  title,  since  the  year  18S8  ;  that  it  was 
impossible  for  the  appellant  to  obtain  possession  of  it,  that 
it  was  worth  at  the  time  of  the  sale  £120  ;  and  that  the 
appellant  had  a  right  to  have  that  sum,  the  value  ol  the  said 
lot,  deducted  from  the  prix  de  vente. 

It  is  not  contended  that  the  appellant  has  been  put  in 
possession  of  the  said  lot  No.  22  ;  and  the  main  question 
submitted  for  our  consideration  at  the  argument  was  as  to 
the  principle  to  be  adopted  in  determining  the  deduction 
from  the  price  to  be  made  in  favour  of  the  appellant. 

The  pretension  of  the  respondent  is  expressed  succinctly, 
and  at  the  same  time  clearly,  in  his  factum  in  the  following 
words  :  ^^  cinq  lots  out  été  vendus^  il  en  manque  un,  le 
<<  vendeur  n'est  tenu  qu'à  la  remise  du  ciuquième  du  prix, 
"  de  même  qu'il  ne  serait  tenu  (fue  de  remettre  le  cin- 
"  quième  du  terrain  qui  manque,  cette  proposition  est 
^  claire  et  bien  définie  en  loi.*"  There  are  doubtless  cases 
ia  which  the  rule  contended  for  by  the  respondent  would 
be  applicable. 

For  instance,  if  a  farm  containing  SOO  arpents  were  sold  at 

sheriiTs  sale  as  containing  600  arpents,  the  adjudicataire^ 
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under  ordinary  circamstances,  would  be  entitled  to  a  dimi- 
nution in  the  price  to  the  extent  of  ly6,  and  no  more  ; 
because,  in  the  case  supposed,  no  reason  could  be  assigned 
for  setting  a  higher  price  upon  the  land  deficient,  than 
upon  that  forthcoming.  But  in  the  case  before  us  it  is 
proved  there  was  at  the  time  of  the  sale  a  great  difference 
in  the  quality  of  the  soil,  and  consequently  in  the  value 
of  the  lots  sold.  According  to  the  evidence  of  some  of  the 
witnesses  the  lot  not  delivered  was  equal  in  value  to  two  of 
the  lots  delivered,  and  assuming  those  delivered  to  be  of 
equal  value,  then  with  reference  to  the  real  value  of  the 
lands  sold  the  appellant  has  received  but  S/5th  of  whaf  he 
purchased,  whereas  according  to  the  pretensions  of  the  res- 
pondent, and  the  judgment  of  the  Court  below,  the  appel- 
lant must  pay  4/5th  of  the  whole  of  the  price. 

To  me  it  appears  that  under  the  particular  circumstances 
of  the  case  before  us,  in  determining  the  deduction  to  be 
allowed  to  the  appellant,  we  must  take  into  consideration 
the  value  of  the  land  delivered,  and  the  value  of  the  land 
not  delivered,  and  not  merely  the  superficial  contents  of 
what  was  delivered,  and  of  what  was  not  delivered  ;  as  elu- 
cidating my  views,  I  suppose  two  lots  of  land  of  equal  s:ze, 
the  one  worth  £500,  and  the  other  £100,  to  be  sold  toge- 
ther for  £600:  If  the  seller  were  shown  to  have  had  no 
right  to  sell  the  more  valuable  of  the  two  lots,  it  would 
hardly  be  contended  that  the  purchaser  could  be  compel- 
led to  pay  £300,  for  the  lot  worth  £100  -,  and  yet  in  principle 
there  is  no  difference  between  the  case  supposed  and  the 
case  before  us. 

The  respondent  with  reference  to  this  view  of  the  case 
argues  in  his  factum  as  follows  :  ^^  Mais^dit-on,  le  lot  en 
^^  question  vaut  à  lui  seul  plus  que  tout  le  reste,  et  sans 
"  cette  circonstance,  rappelant  n'aurait  pas  acheté.  Cela 
'^  peut  être,  mais  changeons  la  these  et  supposons  que  le  lot 
'^  fCit  inférieur  en  valeur  au  cinquième  du  prix,  est-ce  que 
^^  McVeigh  n'aurait  pas  eu  le  droit  d'exiger  une  dimuni- 
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«  lion  d'un  cinquième  de  son  prix,  et  que  Lnssier  n'anrait 
*^  pa  prétendre  ne  faire  dédaire  qae  la  stricte  valeur  da 
"  lot  ?  Supposons  qu'au  lien  de  valoir  £28,  le  lot  No.  22, 
"  ne  vaudrait  que  £5,  dira-t-on  que  Lnssier  ne  serait  tenu 
"  que  de  remettre  les  £5,  et  non  un  cinquième  du  prix,  et 
^^  qu'il  ne  pourrait  pas  opposer  cette  diflêrence  dans  la 
^  valeur  du  lot,  et  que  l'acquéreur  ne  pourrait  pas  exiger 
^^  le  remboursement  du  cinquième  du  prix  ?  Non,  telle 
"  n'est  pas  la  loi.** 

The  putting  of  the  question  in  this  form  does  not  throw  any 
additional  light  upon  the  point  under  consideration,  and 
according  to  my  view,  if  the  £5  bears  the  same  propor- 
tion to  £150,  that  is  to  say,  to  the  whole  of  the  price,  that 
the  value  of  the  land  not  delivered,  bears  to  the  value  of  the 
whole  of  the  land  sold,  then  £5  would  be  the  amount  of  the 
deduction    to   which    the  appellant  would  be   entitled. 
Turning  again  to  the  hypothetical  case  already  mentioned 
if  the  seller  had  delivered  the  lot  worth  £500,  and  wttboot 
any  bad  faith  on  his  part,  had  failed  to  deliver  the  tot 
worth  £100,   according  to  the  pretensions  of  the  respon- 
dent the   purchaser  would   have  a  right  to  keep  the  lot 
worth  £500,  on  paying  £300,  which  I  bold  to  be  impos- 
sible. ' 

Pothier,  speaking  of  the  case  of  an  adjudicataire^  says  :^- 

^  Quoique  l'adjudicataire  n'ait  pas  en  ce  cas  une  action 
^  de  garantie,  il  est  néanmoins  équitable  qu'il  ait  an  moins 
^  une  action  pour  la  répétition  du  prix  qu'il  a  payé,  ou  en 
**  total,  s'il  souffre  éviction  du  total,  on  à  proportion  de  1« 
**  perte  dont  il  souffre  Téviction*"  (1) 

The  mie  thus  laid  down  appears  to  me  applicable  to  th# 
piesent  case. 

The  purchaser  is  entitled  to  a  dednction  ^  à  proportion 
^  la  perte  dont  il  souffre  éviction,"  bnt,  as  1  bave  airsidy 

«r,  Pios.  (Ht.,  p.  254. 
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said,  the  loss  sustained  by  the  appellant  is  not  to  be  mea- 
sured with  reference  solely  to  the  superficial  contents  of  the 
lot  not  delivered,  but  by  ascertaining  the  difference  be- 
tween the  value  of  the  land  that  ought  to  have  been  deli- 
vered the  appellant,  and  the  value  of  the  land  that  has 
been  delivered  to  him,  taking  as  the  value  of  the  whole,  the 
price  mentioned  in  the  deed  between  the  parties  ;  and  for 
this  purpose  it  appears  to  me  that  an  expertise  should  have 
been  ordered. 

There  are  cases  in  which  a  purchaser  evicted  is  entitled 
to  the  actual  value  of  the  property  taken  from  him  ;  but 
what  the  appellant  confends  for,  as  is  expressly  stated  in 
his  factum,  is  the  value  of  the  lot  not  delivered  ''  as  com- 
pared with  the  value  of  the  lots  delivered,"  and  under  the 
circumstances  of  the  present  case  I  am  clearly  of  opinion 
that  to  that  extent  the  exception  of  the  defendant  ought  to 
be  maintained. 

I  therefore  agrcj^  with  the  other  members  of  this  Court  in 
thinking  that  the  judgment  of  the  Court  below  must  be 
reversed.  They,  however,  think  that  the  value  of  the  lot 
of  land  of  which  the  appellant  has  not  been  put  in  posses- 
sion is  established  to  be  about  £70  :  and  they  think  it 
better  to  award  that  sum  to  the  appellant  than  to  order  an 
ezperiise. 

It  is  obviously  of  importance  that  a  judgment  should  be 
rendered  which  will  put  an  end  to  the  litigation  between 
the  parties,  and  as  the  sum  of  £70  is  about  the  sutii  which 
I  think  the  appellant  is  entitled  to  claim  for  the  lot  of  land 
not  delivered,  I  do  not  think  I  ought  to  dissent  from  a  judg- 
ment awarding  him  that  sum,  although  according  to  my 
view  a  ventilation  would  be  the  more  regular  course. 

La  Cour  d'Appel  reudit  à  l'unanimité  le  jugement  qui 
rsnit  : 

The  Court,  &c.,  Seeing  that  the  respondenti  by  a  notarial 
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deed  of  sale  bearing  date  the  13th  day  of  July,  1852,  sold 
to  the  appellant  five  lots  of  land  in  the  Township  of  Litch- 
field, which  are  described  in  the  said  deed  of  sale  as  fol- 
lows: ^^  all  and  singular  the  certain  lots  of  land  being  com- 
posed of  lots  Nos.  12,  27  and  28  in  the  1st  Range,  and  lot 
No.  22  in  the  Srd  Range,  and  lot  No.  20  in  the  4th  Range, 
all  these  lots  situated  in  the  said  Township  of  Litchfield, 
containing  934  acres  of  land  and  the  usual  allowance  for 
highways,'* — the  said  sale  having  been  so  made,  as  appears 
by  the  said  deed,  for  and  in  consideration  of  the  sum  of 
£140,  in  deduction  of  part  whereof,  £70  was  |>aid  at  the 
passing  of  the  said  deed  of  sale,  the  remainder  of  the  said 
price,  to  wit  :  £70,  being  payable  under  the  said  deed 
12  months  after  the  date  thereof. 

Seeing  also  that  the  respondent  although  often  requested 
to  put  the  appellant  in  possession  of  one  of  the  lots  a(  land 
so  sold,  to  wit  :  of  the  lot  No.  22  in  the  Sid  Range  of  Litcb- 
field,  hath  wholly  failed  to  do  so,  and  that  it  hath  not  been 
in  the  power  of  the  appellant  to  obtain  possession  of  tbe 
said  last  mentioned  lot  of  land  : 

Seeing  also  that  although  tbe  said  sale  was  a  sale  of  five 
lots  of  land,  yet  that  the  said  five  lots  were  not  lots  of  e<|aal 
value,  and,  on  tbe  contraiy,  that  tbe  said  lot  No.  2t  was  €4 
much  greater  vahie  than  any  of  tbe  other  li^s  rnentUmed  in 
the  said  deed  of  sale,  and  worth  the  mm  àl  £70  earrfftitj  ; 

Considering  that  tbe  said  appellanl  had  a  right  Ur  b«v# 
the  said  sam  of  £70  dedoeled  horn  tbe  priée  m  tfrnnUU^tm- 
tion  money  mentiooed  in  tbe  said  deed  of  sak^  soèâ  O^rr^- 
fore  that  In  tbe  judgment  of  tfce  Coorl  bel//w  whUM  nlUfwn 
tbe  appellant  a  sum  of  £28  cy,  nnly,  on  aeez/oM  //f  if^  nrm^ 
delivery  to  bim  of  the  said  last  thentUm^  U4  tit  hn4 
there  is  cnor  ;  doch  in  emtÊtqmenee  tti^term  lfc«  mhI  )^. 
ment  rendeied  by  tbe  SuperiDV  Owrt  at  Mrmife^ni^  m  ihfn 
cause^  aa  the  S7db  day  of  Kamb,  \^Z  ;  m^  j^/^>Mî^rt  ^^' 
render  the  jndgmtmt  wbkb  the  Omti  \j^UfW  t0$^  u,  M/* 
rendeied  in  the  panuaea,  dotii  dee«ar4^  ih^  f  M  sa^l  n^  i\nfé 
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has  a  right  to  have  the  value  of  the  last  mentioned  lot  of 
land,  to  wit  :  the  said  sum  of  £70,  deducted  from  the  price 
mentioned  in  the  said  deed  of  sale,— and  considering  that 
after  deduction  being  made  of  the  said  last  mentioned  sum 
of  money  from  the  said  price  or  consideration  money  men- 
tioned in  the  said  deed  of  sale,  there  is  no  balance  due  by 
the  appellant  to  the  respondent  ;  doth  in  consequence  dis- 
miss the  action  of  the  respondent,  and  doth  condemn  the 
said  respondent  to  pay  to  the  appellant  his  costs  as  defen- 
dant in  the  Court  below,  including  all  the  costs  of  his  en* 
quête.  And  as  regaids  the  incidental  demand  in  the  Court 
below,  the  same  is  hereby  dismissed  with  costs  in  favour 
of  the  respondent,  and  the  Court  doth  condemn  the  respon- 
dent to  pay  the  appellant  his  costs  in  this  Court. 

Robertson,  A.  &  W.,  pour  l'appelant. 

More  AU,  Ouimet  et  Claphan,  pour  Pintimé. 


BANC^DELA  REINE,  j  DISTRICT  DE  QUEBEC. 

Présents  :  —  Aylwin,   Duval,  Meredith,  Mondelet 
Berthelot,  Juges. 


et 


Quillet  dit  Tourangeau  •••••••..•....•.•..   Appeleml. 

et 
Renaud Intimé. 


Jugé  :— <îif'aiie  défense  d'aliéner  eon- 
tenae  dans  un  testament^  par  laqneUe  il 
est  dit  que  les  légataires,  enfants  du 
testateoir,  ne  pourraient  ea  auoone  ma- 
nière engager,  affeoter,  hypothéquer, 
vendre,  échanger  ou  autrement  aliéner 
les  biens  immenhles  à  eux  léguée  on  a- 

Srès  yingt  ans  à  compter  du  jour  du  aécès 
n  testateur,  est  ralable,  et  n'eitni  impos- 
sible, ni  prohibée  par  la  loi,  al  oontre  les 


Held  :— ^That  the  prohibition  to  alienate 
contained  in  a  will,  whereby  it  is  prorided 
that  the  legatees,  children  of  the  testator, 
should  in  no  manner  charge,  inomnbet^ 
hjrpotheoate,  sell,  barter  or  otherwise 
alienate  the  real  estate  to  them  be> 
queated,  until  the  eipiration  of  twenty 
years  after  the  decease  of  the  testator,  u 
▼alid,  and  is  neither  impossible,  nor  pro> 
hibited  by  law,  nor  eoMrà  honow  more: 


Jugement  Tendu  le  16  mars,  1863. 

Les  faits  de  la  cause  ressortent  suffisamment  des  observa- 
tion qui  suivent  : 
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MEMxmTB^  Jugd^  distemiiemU  : — ^The  principal  question 
to  be  decided  in  this  canse  is  as  to  the  eJBTect  to  be  givéki  to 
a  testamentaiy  disposition  in  the  following  words  : 

^  II  est  spécialement  ordonné  que  ses  enfants,  an  nombre 
^  desquels  est  Popposant  en  cette  canse,  ne  pourront  en 
"  aucune  manière,  engager,  affecter,  hypothéquer,  vendre, 
^  échanger  ou  autrement  aliéner  les  biens  immeubles  étant 
"  dans  leurs  lots  respectifs,  d'après  les  partages  faits  au  dit 
^  testament,  qu'après  vingt  ans  à  compter  du  jour  du  décès 
^  du  dit  testateur,  sous  peine  de  nullité  de  tous  actes  qu'ils 
"  feront  contraires  à  la  dite  intention  du  testateur." 

Property  held  by  the  appellant  under  the  foregoing  pro- 
visiim  has  been  seized  ;  an  opposition  founded  on  it  was 
filed  by  the  appellant  in.  the  Court  below  ;  and  it  is  from 
a  judgment  ui  the  Superior  Court,  dismissing  the  opposi- 
tion so  filed,  that  the  present  case  comes  before  us. 

On  the  part  of  the  respondent  it  is  contended  that  a 
sinqfle  défense  d^aliéner  does  not  create  a  substitution,  and 
is  not  in  any  respect  binding  in  law  ;  and,  therefore,  that 
notwithstanding  such  a  prohibition,  the  donee  or  legatee 
may  make  a  valid  alienation  of  the  property  to  which  it 
refers.  In  support  of  this  view  the  respondent  has  refer- 
red to  Ricard,  who  says  :  ^^  Les  lois  <mt  résolu  par  une 
^^  décision  générale,  que  lorsque  la  prohibition  est  pure  et 
^  simple,  et  sans  cause,  qu'elle  ne  produil  aucun  effet,  et  que 
'^  non  seulement  les  héritiers  ab  intestat  du  testateur,  ni  de 
*^  celui  à  qui  les  défenses  ont  été  faites,  n'ont  droit  de  pré- 
^  tendre  aucun  fidéicommis  en  leur  faveur,  mais  aussi  que 
"  l'institué  ou  le  légataire  ne  laisse  pas,  nonobstant  la  pro- 
"  hibition,  d'avoir  la  liberté  d'aliéner."  (1)  The  opinion  of 
Henrys  on  this  subject  is  to  the  same  effect,  his  words  are 
as  follows  :  ^^  Done,  s'il  y  a  quelque  distinction  à  faire,  c'est 
'<  entie  la  prohibition  d'aliéner  pure  et  simple,  et  la  prohibi- 
"  tion  d'aliéner  faite  en  faveur  de  quelqu'un.    La  première 

m  îfijwrf,  des  DoiMtîoDs,  page  3tt,  Xteifté  des  Subititatioiis,  titro  IH,  eh. T 
|Mne  1|  Ko.  829. 
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^^  n^opère  rienj  et  le  testateur  n'ayant  pas  passé  pins  avant, 
^*  elle  ne  passe  çue  pour  un  timple  conseil;  raaisau  contraire 
^^  si  le  testateur  en  prohibant  à  ses  héritier  et  successeurs 
<^  d'aliéner  les  biens  qu'il  leur  a  délaissés,  déclare  que 
*'  c'est  afin  qu'ils  soient  conservés  à  ceux  qu'il  désigne  :  par 
^^  exemple,  à  ses  descendants,  ou  à  ceux  de  sa  famille,  en  ce 
"^  cas  la  prohibition  d'aliéner  emporte  un  fidéi-commiSj  et 
^^  c'est  la  même  chose  que  si  les  descendants  ou  ceux  de  la 
^^  famille  avaient  été  substitués  à  l'héritier  ;  il  faut  donc 
^^  que  la  prohibition  soit  faite  en  faveur  de  quelqu'un,  pour 
^^  empêcher  que  l'héritier  ne  puisse  pas  vendre.  C'est  la 
<<  disposition  du  droit  en  la  loi  S8.§.4.  et  de  la  loi  93.  ff.  De 
'^  légat.  S,  mais  plus  expresse  en  la  loi  Jilius  familias,  114.  § 
^^  Dtvi  14.fT.  de  légat.  l,où  le  jurisconsulte  dit  que  les  Em- 
^*  pereurs  avaient  décidé  qu'il' ne  suffisait  pas  de  prohiber 
*^  l'aliénation,  mais  quMl  fallait  encore  exprimer  la  clause,  et 
^^  déclarer  la  personne  en  faveur  de  laquelle  on  recherchait 
^'  cette  précaution  :  qu'autrement,  nisi  invenicUUr  persona 
"  cujus  respecfu  hoc  à  testatore  dispositum  sil^  nullius  esse 
**  momenti  scripturam^  quasi  nudum  prœceptum  relique- 
«  nï."  (1) 

Pothier  also  says  :  ^'  La  simple  défense  d'aliéner,  lors* 
^^  que  le  testateur  n'a  pas  témoigné  en  faveur  de  qui  il 
^^  faisait  cette  défense,  ne  passe,  à  la  vérité,  que  pour  un 
^^  simple  avis,  nudum  prœceptum^  auquel  celui  à  qui  la  dé- 
*^  fense  est  faite  peut  impunément  ne  pas  déférer."  (2) 

According  to  the  foregoing  authorities  a  défense  d^cUiéner 
is  to  be  considered  pure  el  simple^  unless  it  be  stipulated 


Q)  3  Henfys,  page  219,  Uv.  5»  Cb.  4^  Quest  49,  No.  2. 

Q)  5  Pothier,  des  Siil>stitatioii8,  page  518  :— See  also,  0  TonlUer,  p.  521,  No.  488  :— 
6  NoQTeaa  Denisart,  page  74  -.^See  also  the  ease  of  Fafard  and  Bélanger,  4.  I»,  a 
R.  page  215,  and  more  particularly  the  remarks  of  M.  Jastioe  Oaron  in  the  eaas  : 
"  Je  considère  cette  dtfens»  d'aliéner  obligatoiie  pareequ*dle  eomporU  la  canditùm 
«  cfe  CrofiMiettre  ses  biens  aux  héritiers  du  cdté  et  ligne,  il  en  serait  antrement  si 
«U  défense  était  paie  el  simple."  SBonnoo,  p.  lM,Tit  5,  oh.  5,seo.7,  No«. 
53,  54  :— 1  Despelsses,  page  19,  part  1,  Tit  1,  sect  2,  (10)  Tertio  :— DiotSon* 
naire  des  Arrêts,  (BrUlon)  page  126,  Yerbo  Aliénation,  Nos.  25  et  87  :— S  Das- 
peisses,  page  138,  part  1,  titie  2,  des  SnbsUtations,  section  8,  art  2,  No.  33  : — 
Ëoossean  de  Laoembe,  (Ed.  1789,)  page  874,  Yerbo  Substitution,  seo.  1,  DisL  S. 
Nô.  5  .-—Merlin,  Rep.  (Bd.  1828,)  page,  152,  153,  vbo.  Substitution  Fid.,  sec  8» 
No.  5  -.--Poiûol»  Ttaité  des  Don.,  Ed.  1838.  page  90. 


281 

in  the  interest,  either  of  the  party  making  the  donation  or 
legacy,  or  of  some  third  person  ;  anâsidéfenseéPaliénerpuie 
a  simple^  as  above  defined,  is  to  be  deemed  meiely  as 
advice  on  the  fart  of  the  person  making  the  prohibition,  and 
not  binding  upon  the  person  to  whom  it  is  addressed.  The 
reason  npon  which,  as  I  believe,  the  above  rales  are  fomn- 
ded  being  that  in  the  case  of  eidéfemréPaliéner  pure  et  simple 
there  is  no  person  interested  except  the  donee  or  legatee, 
and  that  a  provision  which  cannot  be  enforced,  except  at 
the  will,  and  by  the  party  intended  to  be  bound  by  it,  can- 
not in  law  be  held  legal  and  binding. 

The  appellants  on  (heir  part  have  drawn  our  attention  to 
the  opinion  of  Troplong  and  Demolombe,  as  showing  that 
a  défense  d^ aliéner  when  made  the  condition  of  a  legacy, 
may,  in  certain  cases,  be  unobjectionable,  and  in  such  cases 
ought  to  be  enforced  by  the  Courts. 

Troplong  in  the  passage  cited  in  the  factum  oX  the  ap- 
pellants says:  ^^Que  diroos-nons  de  la  clause  portant 
^^  défense  d*aliéner  par  vente,  échange  ou  eDgagemenI  peo« 
'<  dant  un  certain  temps  ?  Les  opinioiis  sont  partagées,  mais 
^  je  ne  vois  rien  qui  vicie  cette  condition,  qui  sonveot  est 
^  imposée  par  le  testateur  poor  de  boones  raisons  de  pf  6- 
^^  voyance,  de  convenance,  d'économie  domestique^  L« 
*^  donateur,  en  donnant  un  immeuble  à  ooe  peisonne  de  tm 
^^  famille,  peut  cependant  éprourer  le  tegiet  d«  le  voir  de 
<^  son  vivant,  sortir  des  mains  de  celui  qu'il  eonsidète 
^  comme  un  autre  lui-même,  il  lui  impose  alors  VMiffÊ^ 
^  tion  de  ne  pas  aliéner  de  son  vîTant*  Dans  d'attirés  eiu 
^»  constances,  le  testateur  peut  craindre  que  U  légataire»  M 
^^  soit  trop  pressé  de  jouir,  et  qu'il  o*at)POse  du  âuM  de 
^  propriété  dont  il  le  gratifie  ;  poor  l'aeeootomer  à  èim 
^^  propriétaire,  pour  Talfectiomef  à  sa  propri^fé^  il  M  iw 
'^  pose  la  condition  de  la  garder  pendaat  €;ia<|  aM^  ttê  mmU 
^*  ce  pas  là  des  mesures  sages  et  prodeofes  t  Vfmp\wti  Um 
"  repousser  avec  une  »étén$é  msm  refile  ?  f>a  pf^Aftfftfp/m 
''d'aliéner n'est  cnsée  eonimire  à  la  ïib$fi$i^  qa^aeMrei 
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*^  qu'elle  est   absolue  ;  c'est  alors  qu'elle  est  considérée 
"  comme  non  écrite."  (1) 

And  Demolombe  expresses  his  opinion  as  to  this  point 
in  nearly  the  same  words.  * 

In  considering  the  above  observations  of  Troplong 
and  the  opinion  of  Demolombe  \o  the  same  effect,  it  ifi 
necesary  to  bear  in  .mind  that  a  very  wide  difference  exists 
between  the  law  of  France  and  our  own  law  as  to  the 
subject  under  consideration.  The  art.  896,  of  the  Code 
Civil  declares  :  ^^  Les  substitutions  sont  prohibées,  toute 
^^  disposition  par  laquelle  le  donataire,  l'héritier  institué 
*^  ou  le  légataire  sera  chargé  de  conserver  et  de  rendre  à 
^^  un  tiers  sera  nulle,  même  à  l'égard  du  donataire  de  rbéri« 
^^  tier  institué  ou  du  légataire."  (â) 

These  provisions  being  altogether  at  variance  with  our 
own  law  on  the  subject,  it  is  plain  that  the  observations  of 
Troplong  and  Demolombe  must  be  read  by  us  with  great 
caution  ;  and  bearing  this  in  mind  it  appears  tome  that  all 
that  Troplong  and  Demolombe  are  to  be  understood  as  say* 
ing,  in  the  passages  relied  on  by  the  appellant,  is  simply, 
that  a  prohibition  to  alienate,  in  a  donation,  or  will,  if 
made  for  a  short  time,  and  from  reasonable  motives,  is  not 
absolutely  null  even  under  the  provisions  of  the  Code 
Civil.  Those  learned  writers  show  that  such  a  provision 
can  be  enforced  if  made  in  the  interest  of  the  donee,  or 
legatee,  or  of  a  third  party  ;  and  that  if  accompanied  by 
a  penal  clause,  the  penalty  may  be  enforced,  in  the  event 
of  a  violation  of  the  prohibition  to  alienate.  But  I  am  not 
a\v  are  that  there  is  anything  in  the  writings  either  of  Trop- 
long  or  of  Demolombe,  tending  to  establish  that  a  prohibi- 
tion to  alienate,  when  made  exclusively  in  the  interest  of  the 
donee  or  legatee,  can  be  enforced  btf  the  donee  or  legcUee^ 
against  his  oum  acts  and  to  the  prejudice  of  his  own  creditors. 

(1)  1  Troplong,  Donations  .et  Toatftmonti»  No.  271  :  —1  Gmnior,  JUmMqoÈ, 
pi«el88. 

(2)  13  Demolombe,  page  328,  No.  808. 
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In  tbe  present  t^se  the  appellant  relies  on  a  défense  d^or 
Uéner^  in  which,  in  so  far  as  regards  the  property  in  question, 
no  person  bat  himself  is  interested,  and  the  object  of  his 
opposition  is  to  prevent  the  sale  of  the  property  in  qnestion 
for  the  satisfaction  of  a  judgment  rendered  against  him- 
self, to  enforce  the  payment  of  a  debt  which,  it  may  be 
observed,  to  tbe  extent  of  above  £1100,  appears  to  have 
been  contracted  after  the  death  of  the  testator,  whose  will 
contains  the  prohibitum  d^alténer  relied  on  by  the  appellant. 
There  is  not,  I  repeat,  so  far  as  I  know,  any  thing  in  the 
works  of  Troplong  or  of  Demolombe  to  justify  the  preten- 
sions of  the  opposant.  On  the  contrary  Demolombe  says  : 
^^  II  nons  paraîtrait  impossible  d'admettre  le  donataire  on 
^  le  légataire  qni  aurait  consenti  l'aliénation,  à  se  préva- 
^^  loir  ensuite  contre  les  tiers,  auxquels  il  aurait  concédé 
^^  des  droits,  de  la  défense  d'aliéner  qui  lui  aurait  été  im 
^^  posée,  et  qu'il  aurait  lui-même  enfreinte  ;  car  il  ne  se 
*^  peut  pas  qu'il  évince  ceux  là  même  auxquels  il  doit 
"  garantie." 

Troplong  also  in  his  IVaiié  du  amiral  de  mariage^  No* 
S060,  and  seq.  maintains  the  same  doctrine.  The  foregoing 
observations,  I  think,  suffice  to  prove  that  tbe  opinions  of 
Troplong  and  Demolombe  are  not  in  reality  opposed  to  the 
authorities  from  our  own  law  upon  which  tbe  judgment  of 
tbe  Superior  Court  is  based,  but  in  order  to  remove  any 
doubt  as  to  the  point  I  shall  cite  one  further  passage  from 
the  worn  s  of  each  of  those  authors. 

Troplong  puts  the  qnestion  :  •*  La  prohibition  d'aliéner 
^*  forroe-t-elle  tme  substitntion  ?  "  and  be  thus  continnen^ 
"  II  faut  répondre  négativement  à  cette  qneirtioo  ;  Car 
"  cette  prohibiticm  ajoutée  à  une  institmion  eid  nntte  en 
"  loi,  et  ne  forme  qu'un  précepte  nu,  nudum  priM^pium^ 
•*  qui  ne  lie  point,  qui  ne  donne  d'adjon  k  p^sz/nn^,  et 
^"^  dont  on  peut  dire  avec  Papinien  qn'il  a  été  Aimuk  Mmtm 
•*'  consilii.''  (1) 

.<1)  TwplflDg,nBitfaMiiTiiliMWli,  Mm.tU,ftp^t$tt, 
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And  Demolombe  says  :  **  On  paraît  avoir  de  tout  temps  re- 
^^  connu  que  la  défense  ou  prohibition  d'aliéner  ne  consti- 
^'  tue  qu'un  simple  précepte  non  obligatoire,  nudum prœcep- 
"  tumy  lorsqu'elle  est  pure  et  simple  ;  c'est-à-dire,  lorsqu'elle 
^^  n'est  pas  faite  en  faveur  d'une  personne  qui  est  appelée 
^'  à  en  profiter  nisi  inveniaiur  persona  cujus  respeclu  hoc  à 
^^  iestalore  dispositum  esL  L.  114^  §14,  jf  de  Leg.  Theve- 
"  not,  Nos,  129,  ISO.     Coin-Delisle,  art.  896,  No.  S2-"(l) 

It  has  however  been  said,  and  will,  I  believe,  be  main- 
tained, that  the  authorities  relied  on  by  the  respondent  have 
no  bearing  upon  the  present  case,  because  they  relate  to 
prohibitions  to  alienate  in  connection  with  the  doctrine  of 
substitutions,  and  not  (it  is  said)  to  prohibitions  to  alienate 
unconnected  with  a  substitution,  such  as  the  case  before 
us  presents.  The  answt^r,  1  believe,  to  this  objection  is,  that 
the  two  subjects  are  so  closely  connected,  as  to  make  it 
impossible  to  treat  of  them  separately.  A  défense  d*aJiéner 
if  made  in  favor  of  a  third  person,  is,  (as  has  already  been 
observed)  in  effect,  a  substitution  ;  and  is,  therefore,  in 
law  obligatory.  Whereas,  if  the  défense  d*aliéner  is  not 
made  in  favor  of  a  third  person  it  is  not  a  substitution.  In 
one  very  important  point  of  view,  therefore,  in  order  to  as- 
certain whether  a  défense  d^aliéner  is,  or  is  not,  valid,  it  is 
necessary  to  inquire  whether  it  does  or  does  not  amount  to 
a  substitution. 

This  probably  is  one  of  the  reasons  which  have  caused 
the  two  subjects  to  be  considered  together  by  the  most 
eminent  French  Jurists  ;  who,  I  may  observe,  were  not 
likely  to  treat,  as  closely  connected,  questions  really  inde- 
pendent of  each  other. 

There  is  another  view  which  may  be  taken  of  this  case, 
and  which  was  strongly  pressed  upon  our  consideration  by 
the  learned  counsel  for  the  respondent. 

The  testator,  in  the  will  under  consideration,  without 


(1)  IS  Demolombe,  JSTo.  U7,  p.  173. 
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aasigniiig  any  cause  or  reasDii  for  the  défense  cPaliéner 
which  it  contains,  has  extended  it  to  all  his  legatees,  and 
over  the  wIkJc  of  his  property  for  a  period  of  twenty  years  ; 
and  it  has  been  contended  by  the  learned  counsel  for  the 
lespondent^  and,  I  think,  with  reason,  that  if  such  a  clause 
is  good  for  a  period  of  twenty  years,  there  are  no  grounds 
for  saying  that  it  could  not  be  equally  good  for  forty  years, 
or  for  the  lifetime  of  the  legatees. 

Now  the  policy  of  our  law  is,  and  ought  to  be,  that  pro- 
perty over  which  a  man  has  full  control  should  be  subject 
to  the  payment  of  his  just  debts,  whereas  the  effect  of  the 
provision  in  question,  if  it  be  valid,  is  to  enable  legatees  to 
hold  property  over  which  they  have  in  reality  unlimited 
control,  free  from  the  payment  of  their  debts,  and  this  irres- 
pective of  the  nature  of  the  debt  sought  to  be  enforced,  or  of 
the  extent  of  the  property  held  subject  to  such  conditi<Hi. 

It  has  therefore  been  further  contended  by  the  respondent, 
that  the  provision  of  the  will  upon  which  the  appellant 
rests  his  claim  ought  to  be  held  null  <m  the  ground  of 
pablic  policy. 

It  may  however  be  answered  that  a  testator  may  by  an 
express  provision  to  that  effect  bequeath  property  so  as  to  be 
free  from  seizure  for  the  debts  of  the  legatee  ;  (1)  and  that 
property  left  expressly  pour  alimeiUi  (as  the  authors  say) 
is  not  liable  to  be  brought  to  sale  for  the  debts  of  the  le- 
gatee. (2) 

But  admitting  for  the  sake  of  argument,  and  subject  pro* 
bably  to  certain  limitations,  that  the  law  sanctions  the  two 
descriptions  of  bequests  just  mentioned,  when  expressly 
made  :  still  it  is  not  the  less  true  that  bequests  tending  to 
prevent  the  alienation  of  property,  and  to  enable  the  party 
holding  it,  either  to  pay  his  debts  €ft  not,  just  as  it  may 


m  7  PoOkr,  Pm.  Or.,  puff  m  s-^  110M«,  •.  SIX 
SgMJ^ojtggt  ofSuptte  Ooid>  feinini.1,  U,n4i.WkmJnfiJi!r^ 
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please  him,  are  not  enliiled  to  favorable  consideration  ;  and 
I  think  thatf  in  giving  effect  to  such  clauses,  we  ought  not 
to  go  beyond  the  limits  established  by  the  authorities,  or  to 
add  by  reasoning  from  analogy  to  the  number  of  excep* 
tional  cases,  which,  on  special  grounds,  are  already  sanc- 
tioned by  law  ;  and  this,  I  think,  we  practically  would 
do,  were  we  to  give  effect  to  the  testamentary  provisicms 
relied  on  by  the  appellant. 

But  although,  I  think,  the  point  just  adverted  to  ought 
not  to  be  passed  wholly  unnoticed^  I  wish  it  to  be  under- 
stood that  the  ground  upon  which  I  Would  deem  it  my  duty 
to  confirm  the  judgment  of  the  Court  below  is,  that,  in  my 
opinion,  it  is  a  well  established  rule  of  law,  that  a  défense 
dPaliéner  pure  et  simple^  such  as  that  contained  in  the  will 
before  us  is  inoperative. 

This  rule  which,  having  its  foundation  in  the  roman  law, 
appears  to  have  been  acted  upon  for  centuries  in  France, 
has  been  transmitted  to  us  as  law  by  Jurists  such  as  Ricard, 
Henrys  and  Pothier,  and  is  not  controverted,  so  far  as  I 
know,  by  any  writer  upon  the  ancient  or  modem  law  ci 
France.  (1) 

I  therefore  think  that  the  learned  judge  of  the  Superior 
Court  was  justified  in  taking  that  rule  as  his  guide,  and 
that  his  judgment,  which  purports  to  be  founded  upon  it, 
and  is  in  all  respects  in  accordance  with  it,  ought  to  be 
confirmed. 

The  following  is  the  judgment  of  the  Court  of  appeals  ; 

Considérant  que  par  le  testament  de  feu  J.  G.  Tourangeau, 
en  date  à  Québec,  6  juin,  1866,  devant  Aftre.  H.  L.  Gau- 
vreau,  et  son  confrère,  notaires,  il  est  expressément  ordonjié 
que  ses  enfants,  au  nombre  desquels  est  l'appelant  en  cette 
cause,  ne  pourraient  en  aucune  manière  engager,  affecter, 
hypothéquer,  vendre,  échanger  ou  autrement  aliéner  les 
biens  immeubles  étant  dans  leurs  lots  respectifs,  d'après 
les  partages  faits  au  dit  testament,  qu'après  vingt  ans  â 

CI)  vue  Kfét  te  FHtoBwat  ae  Pvis  te  moiPde  Sept  1981. 
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compter  du  jour  da  décès  du  dit  te8tatenr>  sons  peine  de 
nullité  de  tous  actes  qui  seraient  contraires  à  la  dite  in- 
tention du  testateur. 

Attendu  qu'il  n'y  a  rien  qui  vicie  cette  condition,  qui  a 
sans  doute  été  imposée  par  le  testateur  pour  de  bonnes 
raisons  de  prévoyance,  de  convenance  et  d'économie  do- 
mestique. 

Attendu  que  les  seules  clauses  irritantes  dans  les  dis- 
positions entre  vifs  ou  testamentaires  sont  celles  impossibles^ 
ou  qui  sont  contraires  aux  lois  ou  aux  locrars.  Qoe  la 
condition  imposée  par  un  testateur  à  sa  libéralité  dans  le 
bat  de  rendre  les  immeobles  par  lai  légués  iosaisissablii# 
par  les  créanciers  du  légataire,  B*est  ni  impossible^  ni  pio» 
hibée  par  la  loi,  ni  contraire  aux  mœors* 

Attendu  que  la  condition  da  dit  legs  n^est  rien  nnîm 
chose  qu'une  mesure  sage  et  prodeote,  et  qoe  la  pr(A$ihiiUm 
d'aliéner  doit  être  réputée  équivaloir  &  one  elaose  à^inmU 
sissabilité  tempoiaiie. 

Attendu  que  par  le  jugement  rendu  k  (^pMma^  U  i$nH\ 
dernier,  (186S)  de  la  Cour  de  première  ïwMfU'Af  \m  4itM 
défense  en  droit  de  l'intimé  a  été  maint^rmMr^  H  U  4iiH  /^' 
position  de  F^ypelant  a  été  leovoyée,  il  jr  a  iri^l  j'i((^/ 

Il  est  oidonaé  qoe  Je  dit  ja^euMiBl  iiK»il  inûmêk  i  H  pfsmk' 
dantàiendiele  jugrmeflldiitffUMwal^  il  ^f^il  é0f4é0mk  é\tm 
la  dite  défense  es  4faoit  mai  mnrojré^^  »r«e  4kptfmf  Otf^  ^H 
^ppel  que  dans  la  Cour  de  pmaknr  mmSmmp^/ 

L'on  tnmvna imfré  à  la  f^^  Uù^^.  k«  ^«^^ mam^^^n^ 
les  obsovatioBs  des  3m»n  W^mtmun  ni  tiMê^Pum^P  PiH 
rendant  le  jogeaKat  de  la  C«ar  d^Af|^#  éa^mtêê  fi^j^ffiA, 

CASAmLTy  LAjicf4iis  et  AsmMS^  ^i^^  r«f^;^^/ 
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DISTRICT  OF  QUEBEC. 


QUEEN'S  BENCH, 
Afpkal  Sids. 

Before  : —  Aylwin,  Dutal,  Meredith,   Mondslst,    and 
Berthslot,  Jastices. 

The  People's  Building  Societt Appellants. 

vs. 
ËTANS Defdt.  in  Court  below. 

and 
Sprowlb Eep.  Flnst.  Respondent. 


Held:— That  in  the  etw  of  a  deed  of 
sale  in  oonsideration  of  a  rente  viagère, 
the  retrooession  by  the  pnrchacer  to 
the  Yendor  by  reason  of  the  paote  oom- 
mitêùire  will  not  be  viewed  in  the 
light  of  a  resale  by  the  original  vendor, 
go  as  to  admit  of  intermediate  mortgagees 
obtûning  a  preference  to  the  origmal 
yendor  ;  proYided  that  the  retroeession  be 
niade  without  fraud,  and  that  the  pro- 
perty retroceded  be  in  the  same  state 
and  of  the  same  value  as  when  originally 
Bold  ;— and  in  such  case  it  is  not  neces- 
aaiy  that  the  pacte  commUeoire  should 
be  enforced  by  means  of  a  judgment  of  a 
Court  of  justice. 


Jugé  ^-Que  dans  le  cas  d'une  Tenta 
moyennant  une  rente  viagère,  la  rélio- 
oession  par  l'aoquéreur  au  Tendeur  an 
raison  du  paote  oommissoire  ne  pentétro 
eoosidérée  oomme  une  vente  faite  sm 
vendeur  originaire,  de  mamère  à  donner 

S  référence  sur  lui  à  des  créanciers  hypo- 
lécaires  intermédiaires;  pourvu  qm 
cette  rétrocession  soit  faite  sans  frande.  at 
que  les  biens  rétrocédés  soient  dans  la 
même  état  et  de  la  même  valeur  qu'à 
l'époque  de  la  vente  originaire: — et 
dans  tel  cas  il^est  pae  nécessaire  qve 
le  pacte  oommissoire  soit  décrété  par 
sentence  d'une  Cour  de  justice. 


Judgment  rendered  the  12tb  of  December,  1862. 

Meredith,  Justice  : — ^The  facts  of  this  case  are  as  fol- 
lows :  The  defendçint^ulia  Evans^and  her  sister^ane  Evans, 
sold  to  Thornton  R.  Smith,  two  houses  in  Fabrique  street, 
in  this  city  ;  the  consideration  of  the  sale  being  a  life  rent, 
rente  magère^  of  £425,  payable  quarterly.  The  deed  of 
sale  contained  a  clause  résolutoire  in  the  following  terms  : 

^^  Provided  always,  and  it  is  hereby  expressly  covenanted 
^^  and  agreed  by  and  between  the  said  parties,  that  should 
^*  the  said  Thornton  Rudolph  Smith,  his  heirs  or  assigns, 
^^  fail  or  make  default  in  the  punctual  payment  of  the 
"  aforesaid  life  rent  at  the  qnarterly  terms  aforesaid,  and 
"  at  any  time  be  two  quarters  in  arrears  with  the  payment 
"  thereof,  should  the  said  Julia  Evans  and  Jane  Evans,  or 
^^  either  of  theqii.  see  fit  or  deem  expedient,  the  present 
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"sale  and  conveyance  shall  become  and  remain  nail  and 
^  Toidy  and  in  snch  case  the  said  Jnlia  Evans  and  Jane 
"Evans,  or  either  of  them,  are  hereby  authorised  to  take 
"  and  prosecute  all  such  proceedings  in  law  as  may  be 
"  necessary  or  proper,  as  well  to  rescind,  annnl  and  mukm 
^  void  the  present  sale  and  conveyance,  as  to  be  rei nstaUnl 
"  in  the  absolute  title  and  possession  of  the  aforesaid  den» 
"cribed  and  sold  properly,  and  to  recover  and  ba vis  all 
"  losses,  damages,  costs,  expenses,  and  interests  suffirrtd 
"  by  them  in  the  premises." 

The  purchaser,  Thornton  R.  Smith,  did  not  pay  f b^  lih 
rent  regularly,  and  on  the  16th  Aagost,  18.95,  b^  Mtif^ 
then  in  arrear  to  the  extent  of  more  than  two  qoarMrrs,  ttm 
vendors,  on  that  account,  institati*»d  an  9i^U^  a^^ioa  Uim^ 
to  have  the  said  deed  rescinded  ajid  â^:\nttsà  ooJ,  \ftit 
this  action  was  discootinoed* 

Afterwards,  on  the  22d.  of  Afnt,  msi^  th^  mià  T'^^mUm 
R.  Smith,  then  betn;  in  anearto  tbe  ^%umt  ^4  ^f^'*'  *\  i«/' 
terly  payments,  doe  under  rbe  ^A  4^A  *À  S4>^  tr^  y^f*4^0fu 
and  he,  in  parmi^wx  of,  ani  ii  ^^Uff  Up  g^i'^tc  «tf^A«  V/  i$^ 
said  resclatoffj  clause,  entewtd  i sti  a  4^^A  *A  /i^/^^>ft«vy»^ 
by  which  he  letioeeded  to  tb^nt  €m^,  $4  ^t^  two  K^^^m^ 
which  be  aeqoiied  WKler  t&e  saM  «W^  f4^Ur  ;  im-  A>/M9b- 
deratioa  of  the  deed  of  w^s^j^s^pt^vm  fc^i*^  a  4^9^X'4ii(^  iu 
bis  favour  of  oae  ha.'f  «sif  t.'^e  fife  r^^  ^/»v>^  ^^^^^  fl^ 
deed  of  sale,  aad  as  farmer  Ai^witsu^  ^a/r^iMi/s  ty  Up^;  ^^/m^ 
of  £850,  due  «adert^  wird  4^)e4  ^  m>;  «*/J/vf  ^^1^9  ^//«'^/f 
to  the  amiMnr  of  JtSM  4ae  i^  '1^  ^fA  %i^.:J^  <v  <i^4r  *<r^ 
veiidan,VHieraJM«Mrd(e<il  W  #il>^ 


In  the  wtktml  ikftw^os  tMr  4«éik;  4^  *-uc  Aéck4  s4  mV^smj^i 
aflM^«Biàe  U  Mstf'H,  1^}^,  ItM^/X  vv^/a/^  ^/^vim^ 
fte  appi  iiitf  a  ipfta  iif  tV^^,  U0  tM;  y^-jf^i^iM  *4  i^U^ 
he  hypocâeeaiad  tttt;  wi«v^  'vf  ^.M'  yt'^^-r]/  Wii4/^'h  u»    ^Mt4 

the  aeûcM,  «  the  Cmt.  v^Jtnr   wm  iy  4t44^^M  a^kv  ^fuM^ 

2iV 


290 

of  the  hypothec  which  Smith  had  thus  given  to  the 
appellants  on  the  bouse  which  he  subsequently  retroceded 
to  the  said  Julia  and  Jane  Evans,  as  already  mentioned. 

The  action  thus  brought  was  directed  against  Julia 
EvaDS,  as  universal  legatee  of  Jane  Evans,  and  as  such  in 
possession  of  an  undivided  half  of  the  said  house  so  retro» 
ceded  by  the  said  Thornton  R.  Smith. 

To  this  action  the  defendant  pleaded  the  facts  already 
mentioned,  connected  with  the  sale  and  retrocession  of  the 
said  house.  The  plaintif!  replied  that  Thornton  R.  Smith 
had  made  considerable  improvements  on  the  said  properly 
whilst  it  remained  in  his  possession  ;  that  during  the 
same  time  it  had  also  greatly  increased  in  value  ;  and  that 
the  deed  ol  the  22d  of  April,  1857,  styled  a  retrocession,  was, 
in  truth,  a  deed  of  sale,  the  price  or  consideration  being,  the 
arrears  of  £850  due  under  the  deed  of  sale  of  the  2Z 
January,  1852,  the  arrears  of  t'260  due  under  another  deed 
of  sale,  and  discharge,  for  the  future,  of  one  half  the  life  rent 
of  £425. 

The  parol  evidence  eetablishes  that  whilst  Smith  was  in 
possession  of  the  property,  a  plate  glass  window  wras 
put  into  the  shop,  in  place  of  a  window  of  common  glass  ; 
that  the  front  wall  of  the  house,  which  had  given  way  had 
been  strengthened  ;  and  that  water  pipes  had  been  placed 
in  the  house  ;  the  whole  at  an  expense  of  £1 10  or  £120  ;  but 
no  attempt  was  made  to  prove  that,  upon  the  whole,  the 
bouse,  at  the  time  of  the  retrocession^  was  in  better 
order  than  it  was  at  the  time  that  Smith  acquired  it  ;  and  it 
is  to  be  recollected  that  the  building  was  five  years  older 
at  the  date  of  the  retrocession  than  at  the  date  of  the  sale. 
The  only  evidence  as  to  the  property  having  increased  in 
value,  is  that  it  appears  that  the  Mes^s.  Cremazie  had 
leased  it  from  the  Dames  Evans  at  £150  per  annum,  and 
that  the  Messrs.  Cremazie  subsequently  leased  itfrom  Smith 
£>r  £200  per  annum  ;  but  whether  the  increase  in  the  rent 
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is  to  be  attributed  to  the  superior  management  of  M.  Smith, 
to  some  other  temporary  cause,  or  to  an  improvement  of 
the  property  of  a  permanent  kind,  does  not. appear;  and, 
everything  considered,  I  do  not  think  it  is  shown  that  anj 
change  had  taken  place  in  the  property  itself  to  prevent 
a  retrocession  of  it,  if  otherwise  unobjectionable,  from 
being  efficient. 

The  learned  judge  in  the  Court  below  dismissed  the 
action  of  the  appellants  on  the  ground  that  it  had  been  brought 
against  the  defendant  as  the  owner  of  an  undivided  half  of 
thé  real  estate  described  in  the  declaration,  whereats,  accor- 
ding to  the  views  of  that  learned  judge,  the  evidence  showed 
that  at  the  time  of  the  InBtitutioa  of  the  present  action, 
the  defendant  was  in  possession,  of  the  whole  of  the  said 
property  as  owner. 

I  do  not  deem  it  necessary  to  enter  upon  an  examination 
of  the  sufficiency  of  the  reasons  assigned  in  support  of  the 
judgment  of  the  Court  below  ;  because  that  judgment  is, 
i  think,  right  npon  the  merits. 

I  have  already  said  that  I  do  not  think  it  is  proved  that 
any  change  had  taken  place  in  the  property  in  question, 
during  the  time  Smith  owned  it,  to  prevent  him  from 
making  a  valid  retrocession  of  it  ;  and  assuming  this  to 
be  the  case,  then  it  is  plain  that  the  vendors,  Julia  and 
Jane  Evans,  now  represented  by  the  respondent,  could^ 
at  the  date  of  the  deed  of  retrocession,  have  caused  the  deed 
of  thé  22nd  of  January  1852,  to  be  set  as>ide,  by  legal  pro- 
ceedings, so  as  to  defeat  the  hypothec  created  by  Smith  in 
favour  of  the  appellants;  and  it  appears  to  me  that  the 
authorities  cited  by  the  respondent,  clearly  establish  that 
the  deed  of  retrocession,  which  certainly  is  not  tainted 
with  any  thing  like  fraud  or  bad  faith,  and  which  does  not 
affect  the  rights  of  the  appellants  to  any  greater  extent  than 
they  were  liable  to  be  defeated  by  a  judgment,  ought  to 
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have  the  same  efiect  as  a  judgment  setting  aside  the  deed 
of  sale  would  have  had. 

The  authorities  cited  by  the  appellants  from  Pothier  and 
Guyot,  establish  that  a  resolutory  clause  has  not  the  same 
effect  under  the  french  law,  that  it  had  under  the  roman  law  ; 
and  that,  under  the  old  law  of  France,  the  vendor  of  pro- 
perty could  not,  of  his  own  authority,  and  without  a  judg- 
ment, take  possession  of  property  to  which  he  was  entitled 
under  a  resolutory  clause  ;  but  they  do  not  establish  that 
the  résiliation  of  a  deed,  by  consent,  without  fraud,  in 
pursuance  of  a  resolutory  clause,  ought  not  to  have  the  same 
effect  as  a  judgment  of  a  Court  annulling  the  deed  for  the 
same  cause. 

Of  the  authorities  cited  by  the  appellants  the  one  which 
appears  to  make  most  in  favour  of  their  pretensions  is  in  the 
No.  551  of  the  7  vol,  of  Toullier,  which  is  in  these  words. 

^^  La  résolution  peut  encore  se  faire  par  le  consentement 
^^  mutuel  des  parties  ;  mais  alors,  comme  elle  n'a  point  de 
"  cause  nécessaire,  c'est  moins  une  résolution  proprement 
^^  dite,  qu'une  convention  nouvelle,  qui  ne  pout  porter  aucun 
^^  préjudice  aux  droits  acquis  à  des  tiers,  et  qui  opère  une 
*'  véritable  mutation,  dans  le  cas  surtout  oà  la  chose  vendue 
^^  revient  à  Tancien  propriétaire  ou  vendeur,  par  l'effet  de 
'«  la  vente  ou  rétrocession." 

It  is  to  be  observed  however  that  Toullier  refers  to  the  case 
of  a  retrocession  made  without  what  he  speaks  of  as,  a 
cause  nécessaifé  ;  whereas,  according  to  M)e  vis^  which  I 
take  of  this  cause,  the  retrocession  is  basexl  on  a  cause 
springing  out  of  the  deed  of  sale  itself,  which  is  a  cause 
nécessaire. 

The  opinion  of  Toullier,  as  expressed  in  the  No.  551, 
above  cited,  is  commented  upon,  it  seems  to  me  with 
justice,  in  the  passage  from  Paul  Pont  cited  by  the  respon- 
dent  which  is  as  follows  : 
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"  Ainsi  quant  aux  résolutions  amiables,  nous  n'admettons 
**  pas  la  théorie  proposée  d'une  manière  trop  absolue  par 
"  quelques  auteurs,  et  notamment  par  TouUier.  La  réso- 
'^  lution,  dit-il,  peut  se  faire  par  le  consentement  mutuel  des 
'^  parties  ;  mais  alors,  comme  elle  n*a  point  de  cause  né- 
"  cessaire, c'est  moins  une  résolution  proprement  dite  qu'une 
^^  convention  nouvelle  qui  ne  peut  porter  aucun  préju- 
"  dice  aux  droits  acquis  à  des  tiers.  Cela  est  juste,"  observes 
Paul  Pont  :  *^  mais  seulement  dans  le  cas  où  la  résolution 
"  n'a  pas,  en  effet,  une  cause  nécessaire  et  inhérente  au 
^^  titre  d'acquisition  ;  alors  il  faut  protéger  les  créanciers 
'^  hypothécaires  ou  tous  autres  ayant  un  droit  réel  sur  l'im- 
^*  meuble  contre  les  combinaisons  frauduleuses,  à  l'aide 
^^  desquelles  les  parties  intéressées  pourraient  nuire  à  ces 
"  droits  et  les  amortir,  selon  l'expression  de  Loyseau.  Mais 
*^  si  la  résolution  a  réellement  une  cause  nécessaire  et 
"  légitime,  si  le  consentement  de  celui  dont  le  droit  est 
**  résolu  n'a  été  donné  à  l'amiable  que  pour  prévenir  une 
"  décision  judiciaire  inévitable,  il  est  juste  que  l'immeuble 
*'  rentre  affranchi  entre  les  mains  du  propriétaire,  et  que  les 
^^  charges  dont  il  a  été  grevé  par  l'acquéreur  ne  survivent 
^^  pas  à  la  résolution.  Ei  il  a  été  exactement  décidé^  en  ce 
^^  senSj  que  la  résolution  amiable  consentie  sans  fraude  par 
^  t acquéreur^  pour  défaut  de  paiement  de  prix^  opère  aussi 
'^  bien  que  la  résolution  prononcée  en  justice^  Pextinction  des 
"  charges  et  hypothèques  créées  par  P  acquéreur  sur  les  immeu- 
''blés.''  (1) 

The  views  of  the  author  last  cited  are  fully  borne  out  by 
Troplong,  who  says  : 

<(  Je  ne  pais  concevoir  qu'une  dissolution  de  contrat  con- 
"  venue  par  voie  detransaetion,et  pour  éviter  les  frais  d'une 
'^  procédure,  ait  des  effets  autres  que  la  résolution  pro- 
^  noncée  par  jugement."  (2) 

The  opinion  thus  forcibly  expressed  by  Troplong  seems 

n  2  Paul  Pont,  p.  647. 

(2)  Troplong,  Tente,  No.  691. 
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to  me  iO  be  perfectly  reasonable.  The  dieed  of  retrocession  by 
the  debtor  of  the  appellants  to  which  they  were  not  parties, 
IB  not  to  be  deemed  binding  on  them,  if  they  can,  in  the 
present  case,  show  that  the  vendors  (Julia  and  Jane  Evans) 
received  anything  to  which  they  were  not  entitled,  to  the 
prejudice  of  the  appellants,  by  the  deed  of  retrocession,  then 
it  ought  not  to  be  enforced  to  the  prejudice  of  the  appellants; 
but  if  they  cannot  show  that  the  deed  of  retrocession  gave 
the  vendors  anything  beyond  what  they  then  would  have 
been  entitled  to  by  a  judgment,  I  do  not  see  that  the  appel- 
lants have  any  reason  to  complain. 

It  is  true  that  if  the   resolutory  clause  had  been  enforced 
by  an  action,  the  appellants  might  have  taken  alarm  and 
have  paid  the  arrears  due  to  the  vendors  of  the  property,and 
thus  protected  their  own  interests.     It  is  to  be  observed, 
however,  that  although  the  vendors  did  institute  an  action 
against  Smith,  the  appellants  did  not  think  fit  to  pay  the 
arrears  due  to  the  vendors.  Moreover  the  appellants  knew 
from  the  Registry  Office  the  nature  of  Smith's  title  upon 
which  their  own  hypothec  depended.     It  was  their  interest 
to  see,  and  they  had  a  right  to  see,  that  the  life  rent  due  to 
the  vendors  of  the  property  hypothecated  in  their  favonr 
was  duly  paid.    They  wholly  failed  to  do  so.  Smith  made 
default  to  pay  eight  payments  of  the  life  rent  in  conside- 
ration of  which  the  vendors  had  parted  with  their  property  ; 
the  latter  after  much  forbearance  at  last  took  advantage  of 
the  resolutory  clause  in  their  favour,  and  for  the  exercise  of 
that  right,  under  the  circumstances,  the  vendors  seem  to  me 
in  no  respect  blameable.     It  is  possible  that  it  might  be  an 
improvement  in  our  law  to  require  a  vendor,  before  enfor- 
cing a  resolutory  clause  in  his  favour,  to  give  reasonable 
notice  to  all  parties  who  by  the  Registry  Office  appear, 
either  as  purchasers  or  hypothecary  creditors,  to  have  claims 
liable  to  be  affected  by  the  enforcing  of  the  right  of  the 
vendor  ;  but  it  is  certain   that  according  to  the   law  of 
France,  as  introduced  into  this  Country,  no  such  notice  was 
lequired  ;  and  this  for  the  plain  reason  that  before  the  esta- 
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blishraent  of  the  Registry  system,  the  giving  of  such  a  notice 
would  have  been  impossible. 

The  complaint  of  the  appellants  seems  to  redace  itself  to 
this:  You  the  vendors  exercised  the  resolutory  clause  in 
yonr  favour  without  notice  to  us  ;  and  we  arc  thereby  in- 
jured. 

The  answer  of  the  vendors  is  simply  :  By  the  enforcing 
of  the  resolutory  clause  of  which  you  complain,  we  obtain- 
ed nothing  to  which  we  were  not  entitled  by  law,  and 
we  were  not  under  legal  obligation  to  give  you  any  special 
notice  of  the  exercise  by  us  of  our  said  right.  Moreover, 
by  the  Registry  Office  you  had  notice  of  our  right,  and  of 
the  obligations  of  your  debtor,  and  you  were  equally 
regardless  of  both. 

There  still  remains  one  point  in  this  case  to  which  I 
desire  to  advert.  It  is  the  pretension  on  the  part  of  the  ap- 
pellants  that  the  deed  of  the  28  April,  1857,  styled  a  retro- 
cession, is  not  in  reality  a  retrocession,  but  is  a  deed  of 
sale,  and  as  bearing  out  this  pretension  reference  is  made 
to  the  improvements  made  on  the  property  in  question  by 
Smith,  and  to  the  consideration  received  by  him  under  the 
deed  of  retrocession. 

I  have  already  expressed  my  views  as  to  the  improvements 
alleged  to  have  been  made  by  Smith  ;  with  respect  to  the 
sums  from  the  payment  of  which  Smith  was  released  by 
the  deed  of  retrocession,  it  seems  to  me  plain,  that  the  ap- 
pellants, as  creditors  of  Smith,  cannot  complain  of  releases 
given  to  him,  by  other  creditors;  for  those  releases  instead 
of  injuring  the  appellants,  were  advantageous  to  them, 
by  improving  the  position  of  their  debtor. 

Upon  the  whole  I  am  of  opinion  that  the  deed  of  the  ift 
April,  1857,  is,  in  reality,  what  it  purports  to  be,  a  deed 
of  retrocession  ;  that  under  that  deed  Julia  and  Jane  Evans 
now  represented  by  the  respondent,  obtained  merely  that 
to  which  they  were  entitled;  and  therefore  I  think  that 
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the  judgment  of  the  Court  below,  in  so  far  as  it  gives  effect 
to  that  deed,  ought  to  be  confirmed. 

BerthxloTi  Juge: — La  question  soulevée  par  cette 
contestation  résulte  d^une  action  hypothécaire  intentée  par 
l'appelante  contre  Julia  Evans,  comme  propriétaire  "d*une 
*^  moitié  indivise  appartenant  ci-devant  à  Jane  Evans,  et 
*'  maintenant  à  la  dite  Julia  Evans,  à  titre  de  légataire  uni- 
^^  verselle  de  la  dite  Jane  Evans,  dans  remplacement  et  la 
^^  maison  et  ses  dépendances,  situés  sur  la  rue  de  la  Fa* 
^^  brique,  en  la  haute-ville  de  la  cité  de  Québec,  bornée  en 
^^  front  au  côté  nord  de  la  dite  rue,  en  profondeur  à  la  rue 
"  St.  Joseph,  d'un  côté  par  Ls.  Turgeon,  et  de  l'autre  côté 
^*  par  la  défenderesse  et  représentant  Thornton  R.  Smith." 

Julia  Evans  et  Jane  Evans,  par  acte  notarié  du  22 
janvier,  1852,  vendirent  un  immeuble  avec  deux  maisons 
dessus  construites,  moyennant,  entre  autres  choses,  une  rente 
d'argent  de  £425,  avec  la  c^onvention  expresse  et  formelle 
de  clause  résolutoire  au  profit  des  Dames  venderesses  à 
défaut  de  paiement,  pour  faire  rescinder  cet  acte  et  rentrer 
en  possession  de  Timmeuble  vendu. 

Le  12  mars,  185S,  l'acquéreur  Smith  consentit  une  hy- 
pothèque au  montant  de  £1000  au  profit  de  l'appelante  snr 
Pimmeublc  par  lui  acquis. 

Le  22  août,  1857,  Smith  consentit  volontairement  devant 
notaires,  à  la  résolution  de  l'acte  de  vente  du  22  janvier^ 
1852,  pour  moitié,  ou  partie  du  dit  immeuble  adjoignant 
Turgeon,  et  ce  au  profit  des  dites  Julia  et  Jane  Evans, 
bailleresses  de  fonds,  et  ce  en  vertu  de  la  clause  résolutoire 
ci-dessus  mentionnée.  Par  Pacte  de  rétrocession  elles  ac- 
quittèrent Smith  de  £1248.15  à  elles  dûs  pour  arrérages  de 
rente,  et  réduisirent  leur  rente  pour  l'avenir  à  £212.10. 

Jane  Evans  étant  décédée  a  laissé  un  testament  instituant 
Julia  Evans  sa  légataire  universelle,  qui,  en  cette  qualité, 
est  devenue  propriétaire  de  la  moitié  indivise  de  la  partie 
de  l'immeuble  qui  a  été  rétrocédée  par  l'acte  du  92  avril, 
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1857,  et  poar  et  à  raison  de  laquelle  moitié  indivi&e  elle  est 
poursuivie  hypothécairement. 

Julia  Evans  par  ses  défenses  a  invoqué  la  clause  réso- 
lutoire stipulée  à  Pacte  du  22  janvier,  1852,  et  la  rétrocession 
partielle  qui  s'en  est  suivie  par  l'acte  du  22  août,  1857,  en 
prétendant  que  Smith  n'était  pas  devenu  propriétaire 
absolu  de  l'immeuble,  mais  qu'il  avait  eu  seulement  le  droit 
de  le  devenir  en  payant  la  rente  et  pension  viagère  et  les 
arrérages,  et  que  son  titre  était  sujet  à  résolution  et  resci- 
sion, qu'il  n'avait  pu  consentir  une  hypothèque  que  sujette  à 
la  même  résolution  et  rescision,  et  que  l'acte  de  rétrocession 
du  22  août,  volontairement  consenti,  avait  mis  au  néant, 
quant  à  elle,  l'hypothèque  de  l'appelante. 

L'appelante  a  répondu  que  Smith  avait  fait  des  améliora- 
tions considérables  durant  sa  possession,  ce  qui  avait  aug- 
menté la  valeur  de  Timmeuble,  et  que  l'acte  de  rétroces- 
sion n'était  rien  moins  qu'une  nouvelle  vente  par  Smith 
aux  Dames  Evans,  d'une  partie  seulement  de  l'immeuble 
par  lui  acquis  d'elles,  ainsi  que  des  améliorations  qu'il  y 
avait  faites. 

II  ne  me  paraît  pas  que  les  améliorations  qui  ont  été  faites 
par  Smith  de  1852  à  1857,  soient  d'une  telle  nature,  ou 
pour  un  montant,  tels  que  cette  partie  des  prétentions  de 
l'appelante  puisse  être  suffisamment  fondée  en  fait,  pour 
enlever  à  l'acte  du  22  août,  1857,  son  caractère  de  rétroces- 
sion par  suite  de  la  clause  résolutoire  stipulée  à  l'acte  de 
1852. 

Les  améliorations  qui  ont  été  faites  étant  de  celles  que 
je  regarderais  comme  d'entretien  suivant  le  temps,  et  nulle- 
ment d'une  espèce  à  les  faire  regarder  comme  de  ces 
grosses  impenses  qui  augmentent  de  beaucoup  la  valeur  de 
l'immeuble.  Et  si  les  loyers  sont  plus  élevés  qu'au  temps 
de  la  vente,  ce  ne  peut  être  dû  qu'à  l'augmentation  de  la 
propriété  dans  toute  la  ville  de  Québec  en  général,  et  non 
par  suite  des  grosses  réparations  de  Smith,  et  peut-être  que 
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bien  passage remeot  durant  que  le  siège  du  gouvernement  y 
sera  fixé. 

L'action  me  paraîtrait  bien  intentée  contre  Julia  Evans, 
pour  une  moitié  indivise  de  cette  partie  de  tout  l'immeuble 
qui  a  été  rétrocédé  par  l'acte  du  22  août,  1857.  Par  cet 
acte  Julia  et  Jane  srnt  redevenues  propriétaires  par  suite 
de  la  clause  résolutoire  de  Pacte  du  22  janvier,  pour  cha- 
cune une  moitié  indivise,  en  leur  nom  propre  et  personnel. 

Jane  ayant  testé  en  faveur  de  Julia,  cette  dernière  comme 
sa  légataire  universelle  est  propriétaire  d'une  moitié  indi- 
vise en  vertu  du  testament  de  sa  sœur,  titre  tout  différent 
de  la  rétrocession  du  22  avril  ;  quant  à  cette  moitié,  je  ne 
vois  pas  comment  l'on  peut  raisonnablement  prétendre  que 
l'appelante  pouvait  être  tenue  d'exercer  son  action  hypo- 
thécaire contre  toute  la  partie  de  Timmeuble  rétrocédé. 

De  ce  que  par  la  mort  de  Jane,  et  de  son  testament  en 
faveur  de  Julia,  celle-ci  avait  réuni  sur  sa  tète  la  propriété 
des  deux  moitiés  indivises,  il  n'y  a  là  rien  pour  obliger  en 
loi  l'appelante  à  intenter  son  action  hypothécaire  contre 
elle,  pour  tout  l'immeuble  dont  elle  était  devenue  proprié- 
taire par  différents  titres. 

L'on  a  dit  qu'il  pourrait  résulter  des  désavantages,  si  la 
moitié  indivise  seulement  était  déclarée  hypothéquée  et 
vendue.  C'est  raisonner  ab  inconvententi^  ce  qui  ne  doit 
pas  être,  lorsqu'il  s'agit  d'appliquer  un  principe  ou  de 
l'exercice  d'un  droit. 

D'ailleurs,  en  point  de  fait,  je  nie  qu'il  puisse  être  plus 
dommageable  à  un  propriétaire  de  n'être  dépossédé  et  ex- 
proprié par  décret,  que  de  la  moitié  de  ce  qui  lui  appartient, 
et  dans  le  cas  actuel,  et  d'après  la  preuve  faite,  je  croirais 
que  la  déienderesse  en  souffrirait  moins  que  si  tout  l'im- 
meuble rétrocédé  était  déclaré  hypothéqué,  et  par  suite  du 
jugement  vendu  par  décret. 

Pour  ces  raisons  je  crois  que  le  motif  du  jugement  de  la 
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Cour  de  première  instance  est  mauvais,  et  insuffisant  pour 
justifier  le  débouté  de  l'action. 

Maintenant,  quant  à  l'autre  question,  celle  de  la  suffisance 
de  la  rétrocession  du  22  avril,  1857,  par  suite  de  la  clause 
résolutoire  de  Pacte  du  22  janvier,  1852,  pour  repousser 
l'action  hypothécaire  fondée  sur  l'acte  du  12  mars,  1853,  il 
s*agit  de  voir  si  en  loi  les  venderesses.  Délie.  Julia  et  Jane 
Evans,  pouvaient,  sans  le  secours  d'un  jugement,  rentrer 
dans  tous  leurs  droits  de  propriété,  faute  par  l'acquéreur 
Smith  d*avoir  satisfait  au  paiement  de  son  prix  d'acquisition, 
et  ce  par  une  rétrocession  volontaire,  sans  que  les  créanciers 
intermédiaires  fussent  appelés  pour  défendre  et  soulever 
leurs  intérêts  hypothécaires. 

Il  me  semble,  d'après  toutes  les  autorités  qui  ont  été 
citées  dans  les  factums,de  part  et  d'autre,  et  particulièrement 
par  celles  de  TouUier,  Troplong  et  de  Paul  Pont,  qu'il 
résulte  que  le  vendeur,  en  pareil  cas,  ne  doit  pas  nécessai- 
rement recourir  à  Taction.  Il  le  fau^  lorsque  l'acheteur 
ne  vient  pas  reconnnaître  et  consentir  à  l'exécutioq  de  la 
clause,  mais  du  moment  qu'il  y  consent,  et  que  la  cause 
de  la  rétrocession  remonte  au  terme  du  contrat  comme  dans 
le  cas  actuel,  pourquoi  recourir  à  l'action,  qui  en  ce  cas  ne 
ferait  qu'appauvrir  le  débiteur  commun. 

Cette  rétrocession  devient  donc  en  tel  cas  légale  et  légi- 
time, pourvu  qu'elle  soit  faite  sans  fraude.  Les  parties 
font  alors  entr'elles  et  directement,  ce  qu'elles  ont  prévu,  ce 
qu'elles  ont  voulu  faire,  en  un  cas  convenu.  Il  n'y  a  alors 
aucune  surprise,  pas  même  pour  les  créanciers  hypothé- 
caires intermédiaires,  qui  ont  pu  et  dû  connaître  Texis- 
tence  de  la  clause  résolutoire,  et  le  cas  possible  et  probable 
de  sa  mise  en  force.  Ainsi  point  de  grief  pour  les  créan- 
ciers, et  point  d'action  là  où  il  n'y  a  pas  de  raison  ou  d'in- 
térêt d'en  exercer  une. 

Par  le  droit  romain  le  vendeur  qui  avait  stipulé  le  pacte 
commissoire^  ou  la  clause  résolutoire,  pouvait,  à  défaut  de 
paiement,  se  faire  rendre  sa  chose  de  suite,  par  le  fait  seul 
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de  la  négligence  de  racheteur,  qui,  nne  fois  le  délai  passé, 
n'était  plus  admis  à  repousser  rexercice  de  cette  action. 
Notre  droit  français  est  plus  doux,  et  le  vendeur  doit  ob- 
tenir la  déchéance  avant  d*exercer  le  droit  de  reprendre  sa 
chose,  mais  il  ne  va  pas  au-delà,  et  il  n'y  a  rien  pour 
exiger  que  cette  opération  se  fasse  par  action. 

Ce   n'est   pas  que   le  vendeur  rentre  en  pareil  cas,  ou 
puisse  rentrer  en  pareil  cas,  de  son  autorité  privée  dans  sa 
chose,  non,  mais  il  le  fait  du  consentement  de  son  acheteur, . 
et  souvent  pour  son  plus  grand  avantage  et  celui  de  ses 
créanciers. 

L'appelante  n'avait  qu'un  seul  moyen  d'attaquer  la  rétro- 
cession, c'était  de  prétendre  qu'elle  avait  été  faite  fraudu- 
leusement et  par  collusion,  et  au  préjudice  de  ses  justes 
droits,  ce  qu'elle  n'a  pas  fait  et  ne  pouvait  faire. 

Je  pense  donc  que  l'action  devrait  être  déboutée,  mais 
parceque  la  résolution  de  l'acte  par  suite  de  la  clause  du 
pacte  commissoire  a  eu  pour  effet  d'éteindre,  quant  à  cette 
partie  de  l'immeuble  désignée  en  l'action,  les  droits  hypo- 
thécaires de  l'appelante. 

Il  y  a  peut-être  une  autre  question  que  l'appelante  aurait 
pu  soulever,  savoir,  si  une  rétrocession  volontaire  en  sem- 
blable cas  peut  avoir  lieu  pour  partie  seulement  de  l'im- 
meuble qui  a  fait  l'objet  de  la  vente,  j'ai  quelque  doute  là- 
dessus,  mais  je  ne  crois  pas  devoir  soulever  une  difficulté 
qui  n'a  pas  été  invoquée. 

Le  jugement  de  Lynch  et  Hainault,  5  Jurist,  p.  806,  me 
paraît  conforme  à  ces  principes,  aussi  bien  que  le  jugement 
1er  Jurist,  p.  106,  Pattenaude  et  Lérigé. 

MoNDELET,  Justice  : — I  am  of  opinion  that  the  judgment 
of  the  Court  below  should  be  reversed,  and  judgment  given 
in  favor  of  the  appellants. 

The  hypothèque  created  by  Smith  during  the  time  he 
was  proprietor  of  the  property,   which   he  has  not  properly 
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peaking  altogether  retroceded,  since  the  first  act  is  in 
fact,  to  be  executed,  subsisted  and  still  subsists,  for 
the  obvious  reasons,  that  this  first  deed  has  not,  as  it 
should  have,  been  set  aside  either  by  a  full  résiliation 
between  the  parties,  or  by  a  Court  of  Justice.  If  the 
retrogression  had  really  been  made  in  the  entire^  which  is 
not  the  case  however,  then,  such  retrocession  could  not 
affect  or  impair  the  vested  rights,  droits  acquis  of  third 
persons,  that  is  evident. 

The  Court  below  has  further  erred  in  rendering  its  judg- 
ment on  the  assumed  ground,  that  Julia  Evans  was 
proprietor  of  the  whole,  and  not  only  of  one  half  of  the 
property. 

Independent  of  the  fact  that  such  a  point  has  never 
been  raised  formally  by  exception,  it  mattered  very  little 
whether  it  was  so  or  not,  inasmuch  as  Jane  Evans  was  cer- 
tainly proprietor  of  one  half  if  she  was  proprietor  of  the 
whole  ;  But  the  fact  is,  there  is  no  evidence  in  the  case, 
which  could  have  justified  the  Court  below,  in  grounding 
its  judgment  on  such  a  pretended  whole  proprietorship. 

I  think,  therefore,  the  judgment  of  the  Court  below 
should  be  reversed,  and  judgment  awarded  in  favor  of 
^be  appellants. 
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^^fraAL^^^^^'    I     DISTRICT  OF  MONTREAL. 

Before  : — ATLwuf,  Mbrbdith,   Mondsi^st,  and   Berths- 

LOT,  Justices. 

KiNNET, •  Appellant. 

and 
Perkins, •  • ••••••   Respondent^ 


H6ld:^That  the  obserTsiiM  of  the 
18lh  Rule  of  Practioe  of  the  uparior 
Coart  10  enjoined  àptiiu  dt  nuU/Ue  ;  fwd 
that  aer^tde  of  tu  m  mont  made  before 
eighto'«lookA  M.  it  noil. 


Jogé;— Qqe  robterraiion  de  I»  18e 
règle  de  pratiaae  est  preaerite  i  peine  de 
nullité  ;  el  que  l'astignation  donnée  «Tant 
huit  hearet  du  matin  e<t  nnlle. 


Judgment  rendered  the  Ist  day  of  June  1863. 

This  was  an  appeal  from  a  judgment  rendered  by  the 
Superior  Court,  in  the  District  of  Bedford,  maintaining  an 
exception  à  la  forme  of  the  defendant,  and  dismissing  the 
plaintiff's  action  with  costs. 

The  respondent  by  his  exception  pleaded,  that  there 
was  no  legal  service  upon  him  of  thé  plaintiff's  action  ;  that 
the  only  service  of  the  writ  and  declaration  was  made  be- 
tween the  hours  of  seven  and  eight  o'clock  in  the  forenoon, 
"  whereas  by  the  rule  of  practice  of  the  Superior  Court 
^^  service  could  only  be  made  between  the  hours  of  eight 
^'  in  the  forenoon,  and  seven  in  the  afternoon." 

It  appears  by  the  bailiff's  return,  that  on  the  seventeenth 
day  of  August,  1861,  between  the  hours  of  seven  and  eight 
of  the  clock  in  the  forenoon,  he  served  the  defendant,  by 
leaving  true  copies  of  the  summons  and  declaration  with 
the  defendant  personally,  at  his  domicile. 

The  correctness  of  the  bailifi's  return  was  not  disputed — 
the  respondent  resting  his  case  wholly  upon  the  fact  that 
the  service  was  made  before  eight  o'clock  in  the  morning. 

After  hearing  upon  the  merits  of  the  exception,  the  fol- 
lowing judgment  was  pronounced  by  Mr.  Justice  McCord, 
on  the  13th  of  February,  last  : — 

**  The  Court  having  heard  the  parties  by  their  Counsel, 
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"  on  the  merits  of  the  exception  à  la  forme,  by  the  defendant 
^'  in  this  cause  filed,  doth  maintain  the  said  exception,  and 
"doth,  in  consequence,  dismiss  the  action  ol  the  said 
**  plaintiff,  with  costs,  distraits  in  favor  of  Messrs.  O'Hallo- 
"  ran  &  Baker,  attorneys  for  said  defendant." 

The  respondent  in  support  of  his  exception,  relied  solely  < 

upon  the  18th  rule  of  practice  of  the  Superior  Court,  which  i 

is  in  the  following  terms  : —  I 

"  That  every  service  of  process,  and  other  service,  on 
^^  any  party  to  a  suit,  be  made  between  the  hour  of  eight 
*^  in  the  forenoon,  and  the  hour  of  seven  in  the  afternoon." 

Atlwiw,  Justice,  diss^ntinsc  : — This  is  an  appeal  from  a 
judgment  rendered  by  the  Superior  Court,  in  the  district  of 
Bedford,  maintaining  an  exception  à  la  forme  of  the  defen- 
dant, and  dismissing  the  action  of  the  plaintiff,  now  appel- 
lant,  with  costs. 

The  respondent,  by  his  exception  says  that  there  was  no 
legal  service  upon  him  of  the  plaintiffs'  action;  that  the 
only  service  of  the  writ  and  declaration  was  made  between 
the  hoars  of  seven  and  eight  o'clock  in  the  forenoon,  where- 
as, by  the  rule  of  practice  of  the  Superior  Court,aervice  could 
only  be  made  between  the  hours  of  eight  in  the  forenoon 
and  seven  in  the  afternoon. 

It  appears  by  the  bailiff's  return,  that  on  the  17th  day 
of  August,  1861,  between  the  hours  of  seven  and  eight  of 
the  clock  in  the  forenoon,  he  served  the  defendant  by 
leaving  true  copies  of  the  summons  and  declaration  with 
the  defendant  personally  at  his  domicile. 

The  correctness  of  the  bailiff's  returû  is  not  disputed, 
the  respondent  resting  his  case  wholly  upon  the  fact  that 
service  was  made  before  eight  o'clock  in  the  morning. 

The  judgment  is  in  these  terms  :  "  The  Court  having 
'*  heard  the  parties  by  their  counsel  on  the  merits  of  the 
"  exception  à  la  forme,  by  the  defendant  in  this  cause  filed, 
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^^  doth  maintain  the  said  exception,  and  doth  in  conse- 
^*  quence  dismiss  the  action  of  the  said  plaintiff  with 
**  costs."  It  contains  no  considérant,  and  the  respondent 
in  support  of  his  exception  rests  solely  upon  the  rule  of 
practice  of  the  Superior  Court,  which  is  in  the  following 
terms,  chapter  4,  No.  18  : 

"  That  every  service  of  process  and  other  service  on 
*^  any  party  to  a  suit  be  made  between  the  hoars  of 
"  eight  in  the  forenoon  and  the  hour  of  seven  in  the  after- 
"  noon."  But  it  is  not  enacted  à  peine  de  nullité.  The  rule 
is  thus  directory  merely,  and  is  not  imperative  or  man- 
datory. To  give  it  such  a  stringent  application  as  to 
dismiss  an  action  appears  to  me  to  be  contrary  to  every  rale 
of  law.  The  10th.  section  of  the  2nd  chapter  of  the  rules 
of  practice,  it  is  true,  contains  the  following  provision  : 
**  that  every  wilful  breach  of  an  order  or  rule  of  practice  of 
*^  this  Court  (for  which  no  fine  or  other  specific  punishment 
^'  is  provided  in  the  body  of  such  rule  or  order)  shall  be  con- 
*^  sidered  a  contempt  of  Court,  and  punished  accordingly  ;" 
but  such  punishment  would  hardly  be  dreamed  of  for  such 
an  oflfence  as  the  service  of  a  bailiff,  half  an  hour  before 
the  time  fixed  by  the  rule,  which  is  a  substitute  for  i  < 
rule  "  sol  occcuus.^^ 

If  it  be  necessary  to  enforce  the  rule  in  question,  the  11th., 
section  of  the  2nd  chapter  would  be  sufficient.  It  enacts  : 
**  That  in  computation  of  time  no  fractions  of  a  day  be 
**  allowed,  nor  shall  any  Sunday  or  binding  holiday  (fête 
*<  d*obIigation)  be  reckoned,  unless  otherwise  provided  for 
"  by  law." 

At  the  utmost,  the  service  should  have  been  held  to  be 
reckoned  on  the  18th  of  August  1861,  instead  of  the  17tb,but 
then  the  service  would  have  been  sufficient,  as  the  return 
day  was  as  late  as  Monday  the  2nd  of  September,  fully  in 
time.  If  it  be  necessary  to  mark  the  rule  as  to  the  hour 
of  8,  though  I  conceive  it  to  be  wholly  unnecessary,  seeing 
that  the  service  was  before  the  hour,  the  bailiff  might  have 
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been  deprived  of  the  costs  of  the  service,  but  the  dismissal 
of  the  suit  I  c'oafess  to  be  a  hardship,  not  justified  by  any 
law  that  I  can  understand.  I  am  apprehensive  that  the  en* 
forcement  of  the  rules  of  practice,  under  similar  circums* 
tances,  will  *  be  dangerous  in  the  extreme,  as  manifestly 
there  is  a  large  number  of  cases,  in  which  rules  far  more 
important  are  applicable,  which  are  not  observed,  and  in 
which  no  attempt  at  dismissal  of  an  action  has  been  made 
or  thought  of.  I  am  therefore  of  opinion,  that  the  judg- 
ment of  the  Court  below  should   be  reversed 

Berths  LOT,  Justice  : — La  règle  No.  18,  des  règles  pro* 
mulguées  par  la  Cour  Supérieure,  ou  six  des  Juges  la  com- 
posant, sous  l'autorité  de  la  loi  12  Vie,  ch.  38,  sect.  100,  et 
saiifctionnées  par  la  20e  Vie.  ch.  44,  sec.  88,  rapportée  au 
ch.  83  des  Statuts  Refondus  pour  le  Bas-Canada,  sous-sect. 
5  de  la  sec.  148,  exige  que  la  signification  de  toute  as- 
signation d'une  partie  soit  faite  entre  huit  heures  du  matin 
et  sept  heures  de  l'après-midi. 

Dans  cette  cause  le  rapport  constate  que  la  sigmfication 
a  en  lieu  avant  huit  heures  du  matin  et  le  défendeur  en 
a  fait  le  sujet  d'une  exception  pérèmptoire  à  la  forme^  qui 
a  été  maintenue  par  la  Cour  Supérieure. 

Si  rhuissier  pouvait  la  faire  avant  huit  heures,  il  pou- 
vait aussi  bien  la  faire  avant  cinq  heures  ou  six  heures  du 
matin,  ce  qui  poujrrait  être  sujet  à  de  bien  grands  incon- 
vénients. Mais  ce  n'est  pas  là  la  question.  Il  s'agit  de 
savoir  si  la  règle  de  pratique  doit  être  observée  ou  non. 

Le  jugement  de  la  Cour  Supérieure  a  eu  pour  effet  de  la 
reconnaître,  et  de  lukdonner  exécution.  Je  ne  vois  pas  trop 
comment  une  Cour  d'Appel  pourrait  déclarer  que  ce  juge* 
ment  a  violé  la  loi.  Car  la  règle  de  pratique,  en  matière 
de  procédure,  est  la  loi— puisque  les  règles  de  pratique 
ptomnlguées  par  la  Cour  ont  été  sanctionnées  et  approu- 
vées potir  la  Législature. 

Je  suis  d'avis  que  ce  jugement  doit  êt^e  confirmé.    Si 
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nous  faisions  autrement,  nous  jetterions  un  trouble  Infini 
dans  la  pratique  et  les  Cours  de  tous  les  districts.  Et  ocr 
pourrions-nous  nous  arrêter  ? 

Judgment  confirmed  : — Atlwiv,  Justice,  dissenting* 

Abbott  &  Dormait,  for  appellant. 

DoHERTT,  for.  respondent. . 


CIRCUIT  COURT.— QUÉBEC. 
Before  : — ^Taschereau,  Justice. 

C  Résina Plaintiff. 

No-  144.  <  vs. 

.  (Holt,  eial.^ ^ «  Defendants. 


Held  :— ïo.  That  the  ftes  of  office  and 
taxes  payable  to  the  clerk  of  appeals^ 
Queen's  Bench,  belong  to  and  form  part 
of  the  reveifhe  of  the  Grown. 

3o.  That  the  right  of  action  for  the  re- 
^orerj  of  such  fees  and  taxes  is  Tested  in 
the  Grown  alone,  and  not  in  the  clerk  of 
appeals  who  is  simply,  the  agent  for  their 
oouection. 


^- 


Jneé  : — ^lo.  Que  les  honoraires  et  taxes 
lyables  aux  greffiers  des  appels.  Banc 
le  la  Reine,  appartiennent  a  la  Gou- 
ronne  et  forment  partie  du  revenu. 

2o.  Que  le  droit  d'action  pour  le  recou- 
vrement de  tels  honoraires  et  de  tellet 
taxes  appartient  a  la  Gonronne  seule,  et 
non  au  greffier  des  appels  qui  est  simple' 
ment  agent  pour  en  faire  le  recoayrement 


Judgment  rendered  the  2Sd  May,  1862. 

This  was  an  action  brought  by  the  Clerk  of  the  Court  of 
Appeals  in  the  name  of  the  Crown  for  certain  office  fees 
and  taxes  mentionftd  in  the  tariffs  of  the  Court,  which  fees 
and  taxes  it  was  alleged  formed  part  of  a  fund  known  as 
the  "  fee  fund."  • 

On  behalf  of  the  defendants  it  was  pleaded  that  the  action 
could  not  be  maintained  : 

1st.  Beoause  it  was  brought  to  recover  a  oerlain  amount 
alleged  to  be  due  for  fees  of  office  payable  to  the  clerk  of 
the  Court  of  Queen's  Bench. 

2d.  Because  the  right  of  action  for  such  fees  is  vested  in 
the  said  Clerk  of  Appeals,  and  not  in  Our  Lady  the  Queen, 
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Jadgment  : — Considérant  que  Taction  en  cette  cause  est 
instituée  pour  recouvrer  certains  honoraires  d'office  et  taxes 
formant  partie  d'un  fonds  appartenant  à  Sa  Majesté,  appelé 
fonds  des  honoraires  des  officiers  de  justice,  et  que  quoique 
les  dits  honoraires  et  Jes  dites  taxes  doivent  être  demandés 
et  retirés  de  qui  de  droit  par  le  Greffier  de  la  Cour  du 
Banc  de  la  Reine,  siégeant  en  appel,  le  droit  d*action  pour 
en  recouvrer  le  paiement  en  justice,  réside  exclusivement 
en  Sa  Majesté  la  Reine,  et  que  le  dit  Greffier  ne  doit  être 
considéré  que  comme  l'agent  ou  mandataire  public,  préposé 
à  la  collection  des  dits  honoraires,  et  des  dites  taxes,  la 
Cour  renvoie,  avec  dépens,  la  défense  en  droit  des  défen- 
deurs. 

Casault,  Lanolois  et  Anokrs,  pro  Regina. 

HoLT  et  Ibtins,  pour  les  défendeurs. 


No.  2043. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Taschbrbau,  Justice. 

VsifNER, Plaintiff. 

'  vs. 

\  FuTTOTE,6/  al • Defendants. 


Held  :~lo  That  the  non-ezhlbition  of 
A  prominoiy  note  to  the  maker  (who  is 
notorioaalj  insolTent)  at  the  time  of  the 
protest,  iHIl  not  invalidate  the  protest 

So  That  notice  of  snoh  protest  wUI 
rmder  the  endorsers  liable. 


Jugé  :— lo.  Que  le  défaat  de  pluses- 
tation  d'un  billet  promissoire  an  fi^senr 
(qui  est  notoirement  insolvable)  Ion  da 
protêt,  ne  rendra  pas  tel  protêt  noL 

3o.  Qu'avis  de  tel  prêtât  rendra  les  en- 
dosseors  responsables. 


Judgment  rendered  the  Srd  March,  186S. 

The  plaintiff  brought  suit  against  the  defendants,  George 
Fmvoye  and  Stewart  Derbishire,  for  the  recovery  of  $290  00 
the  amount  of  a  certain  promissory  note  made  and  signed 
by  one  Ross,  and  endorsed  by  the  two  defendants,  of  which 
note  the  plaintiff  alleged  himself  ta  be  the  legal  holder. 

The  plaintiff's  declaration  set  forth  that  the  note  was  pre- 
sented for  payment,  and  payment  not  having  been  made. 


308 

was  duly  protested  for  non  payment,  and  the  endorsers 
notified  of  the  same. 

The  plaintiff  produced  with  his  action  the  promissory 
note,  and  the  protest  and  notices  to  the  endorsers,  George 
Futvoye  and  Stewart  Derbishire. 

The  defendants  severed  in  their  defence,  and  on  the  30th 
December,  1862,  George  Futvoye,  one  of  the  defendants, 
pleaded  by  perpetual  exception  :  "  That  no  notice  of  the 
^'  protest  où  the  promissory  note  had  been  served  upon  him 
"  after  the  protest  of  the  said  note  had  been  duly  made  upon 
"  the  maker  thereof,  and  because  the  certificate  of  service 
"  of  a  notice  of  such  protest,  made  by  Mtre.  Pruneau, 
**  Notary  Public,  was  false,  the  said  Futvoye  declaring  in 
'*  his  plea  his  intention  to  inscrire  en  faux  against  such  cer- 
"  tificate  ;  ''  and  further  "  that  neither  he  himself  nor 
"  Derbishire,  the  other  endorser,  had  received  any  value  for 
"  their  endorsations."  With  this  plea  Futvoye  produced  a 
defense  en  fait  and  an  affidavit  in  which  he  swore  :  "  That  no 
"  notice  of  the  protest  of  the  promissory  note  in  question 
"  was  ever  given  to  or  served  upon  him  after  such  protest 
^^  had  been  duly  made. 

Derbishire,  the  other  defendant,  also  appeared  and 
pleaded  by  perpetual  exception  :  "  That  no  notice  of  protest 
"  for  the  non  payment  of  the  promissory  note  declared 
"  upon  was  ever  given  by  or  on  behalf  of  the  plaintiff,  or  of 
"  any  other  person,  to  Gfeorge  Futvoye  the  previous  en- 
"  dorser  and  the  other  defendant,  by  reason  whereof  he, 
"  Derbishire,  became  and  was  discharged  from  all  liability 
"  in  respect  of  the  said  note.''  And  for  further  plea  he 
alleged  :  "  That  no  notice  of  the  protest  for  the  non  payment 
^'  of  the  promissory  note  declared  upon  was  ever  given  by 
"  or  on  the  part  of  the  plaintiff,  or  of  any  other  person,  or 
*^  by  any  person  whomsoever,  to  him  the  said  Derbishire, 
^^  by  reason  whereof  he  was  discharged  from  all  liability 
"  in  respect  of  the  same.*' 

With  this  plea  the  defendant  Derbishire  produced  his 
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affidavit  :  "  That  no  notice  of  the  protest  of  the  promissory 
"  note  in  question  had  ever  been  given  to  or  served  upon 
"  him  after  such  protest  had  been  duly  made,  and  that  he 
"  was  credibly  informed,  and  hs^d  reason  to  believe,  that  no 
"  notice  of  the  protest  had  ever  been  served  upon  George 
^'  Fatvoye  the  other  defendant. 

The  plaintiff  answered  generally,  and,  issue  having  been 
joined,  if  was  established  in  evidence  that  when  the  pro- 
missory note  in  question  had  become  due,  one  Pruneau,  a 
notary,  had  gone  to  Ross,  the  maker  of  the  note,  and 
had  demanded  payment,  and  that  upon  default  of  pay- 
ment he  had  protested  the  said  note  but  had  not  exhibited 
the  note,  as  he  had  not  brought  it  with  him  ;  that  im- 
mediately afterwards  Pruneau  had  notified  the  present 
defendants,  endorsers  of  the  note,  of  the  protest  ;  and  that 
about  three  quarters  of  an  hour  afterwards  Pruneau  had 
again  called  upon  Ross  ^and  had  then  exhibited  to  him  his 
note  and  demanded  payment.  It  was  also  proved  that  when 
the  note  became  due,  and  both  before  and  after  the  protest 
was  made,  the  maker  of  the  note  had  no  money,  and  was 
nnable  to  take  up  the  note  inasmuch  as  he  was  insolvent. 

The  question  raised  in  the  cause  was  whether  the  non 
exhibition  of  the  promissory  note  to  the  maker  at  the  time 
of  the  protest  was  sufficient  to  invalidate  the  protest,  and 
Ybether  the  protest  being  in  itself  bad,  the  notices  to  the 
endorsers  could  make  them  liable  for  the  payment  of  the 
note. 

For  the  plaintiff  it  was  argued  that  the  law  required  two 
things  in  order  to  bind  the  endorsers.  In  the  first  place  it 
was  necessary  that  the  note  should  be  presented  for  payment, 
and  if  not  paid  protested  for  non  payment  at  the  expira- 
tion of  the  forenoon  of  the  last  day  of  grace  ;  (Con.  Stat, 
L.  C.  cap.  64,  sec.  16)  and  in  the  second  place  it  was  ne- 
cessary that  the  endorsers  should  receive  due  notice  of  such 
protest.  That  it  was  provided  by  the  19th  sec-  of  the  same 
act  that  such  notice  to  the  endorsers  might  be  given  withm 
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three  days  next  after  the  note  had  been  protested,  and  that 
such  notice  should  have  the  same  effect  as  if  given  on  the 
day  of  the  protest. 

That  the  service  of  the  notice  of  protest  on  the  endorsers  of 
a  note  if  made  on  the  same  day  as  the  protest  itself  was 
therefore  valid,  and  the  exigencies  of  the  law  had  been  ful- 
filled in  the  case.  That  the  law  did  not  specify  whether  the 
notice  should  be  served  before  or  after  the  protest,  it  might 
be  served  upon  the  same  day,  and  in  a  case  like  the  pre- 
sent, where  the  maker  of  the  note  was  notoriously  insolvent^ 
the  notices,  although  given  half  an  hour  before  the  protest 
was  legally  accomplished,  or  at  the  same  time  as  the  pro- 
test was  being  made,  would  be  held  to  be  sufficient. 

That  the  omission  of  any  of  the  legal  formalities  would 
not  annul  the  protest. 

That  the  exhibition  of  the  note  was  not  necessary  where 
the  maker  refused  to  pay  it.  That  when  a  note  was  protested  . 
for  non  payment  it  was  presented  in  the  interest  of  the  maker, 
and  in  the  present  case  Ross,  the  maker  of  the  note,  waived 
his  privilege  of  having  the  note  presented  to  him.  The 
endorsers  could  have  no  interest  in  the  presentation  of  the 
note  to  the  maker  at  the  time  of  protest,  as  they  would 
have  a  direct  action  against  the  notary  protesting,  if  they 
could  prove  that  the  note  would  have  been  paid  had  it  been 
duly  presented  for  payment.  The  endorser's  interest  con- 
sisted simply  in  knowing  whether  or  not  the  note  had  been 
paid.  (1) 

For  the  defendants  it  was  contended  that  the  plaintiff 
could  not  succeed  in  his  action  against  them  because  their 
liability  towards  the  plaintiff  consisted  in  the  endorsation 
of  a  promissory  note,  but  that  the  liability  of  an  endorser 
ceases,  if,  when  the  note  became  due,  it  was  not  duly  pro- 
tested for  non  payment,  and  a  notice  of  such  protest  served 
upon  the  endorser.     That  in  the  present  case  the  endorsers 

(1)  Blackstone'fl  Reports  2,  p.  336,  Deberlt  tb.  Atkinson  :— 19  Vesey  Jour. 
BD.  215  and  216,  Eaepctru  Moline  :^Edwardfl  on  Bills,  pp.  604  and  607.    - 
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were  liberated  from  all  liability,  inasmnoh  as  tbey  bad  never 
been  served  with  any  notice  of  protest,  or,  wbat  was  the  same 
thing,  tbey  had  been  notified  of  a  protest  which  had  not  taken 
place  ;  that  the  protest  itself  being  incomplete,  the  notices 
were  absolutely  null,  and  that  although  Ross^  the  maker 
of  the  note,*  accepted  the  protest  without  presentation  of 
the  note,  still  the  protest  was  invalid  in  so  far  as  the  en- 
dorsers were  concerned,  and  Ro|8'  act  without  the  con- 
sent of  the  endorsers  could  not  increase  their  liability. 

Judgment  : — Considering  that  the  defendants  have  not 
established  their  defensb  in  the  present  cause  as  set  forth 
in  their  pleas,  doth  overrule  and  dismiss  the  said  pleas  &c. 
and  doth  adjudge  and  condemn  the  defendants,  jointly  and 
severally,  to  pay  to  the  plaintiff  the  sum  of  (292.50  the 
amount  of  the  promissory  note,  with  the  costs  of  the  protest 
of  the  same  &c. 

Cbambkhs,  for  plaintiff. 

Casault,  Lanolois  &  Angers,  for  defendant  Futvoye. 

Vannovous,  for  defendant  Derbyshire. 


^^AppTa^l  w!^"i     DISTRICT    OF    QUEBEC. 
Before: — Aylwin,    Duval,   Meredith,  Mondelet,  and 
Berthelot,  Justices. 

Rkoii^a *. Appellant. 

and 
P^woH * Respondent. 


Held:~That  a  Itoom  fltretehod  Aorofls 
a  floatable  stream  or  rirer  is  a  pnblio 
BaiMDee,  and  as  «ach  may  be  abated  by 
«ny  penon. 


Jugé  :— Qu'an  doomplaoé  iur  one  ri- 
Tière  ou  lur  un  eours  d'eau  flottable,  est 
une  nuUanoe  publioue,  à  laquelle  toute 
personne  peut  remôoier. 


Judgment  rendered  the  19th  day  of  June,  1868. 
•  —  ■  ■  11  ■ 

This  was  a  question  of  law  which  arose  on  the  trial  of 
William  Patton  before  the  Court  oi  Queen's  Bench,  Crown 
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Side,  at  the  term  held  atMontma^y  in  October,  1863 — and 
reserved  by  the  presiding  Jud^e,  Gauthier,  for  the  considera- 
tion of  the  Court  on  the  appeal  side,  under  the  provisions 
of  the  Con.  Stat,  of  Canada,  cap.  2S. 

The  indictment  against  the  defendant  was  for  having,  on 
the  8th  of  May,  1862,  on  the  River  du  Sud,  unlawfully  and 
maliciously  cut,  loosened  and  broken  up,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  a  certain 
boom  the  property  of  &c. 

It  appeared  at  the  trial  that  at  tjie  time  the  boom  was 
broken  by  the  defendant,  it  was  stretched  across  the  River 
du  Sud,  which  was  proved  to  be  a  floatable  stream,  and 
prevented  the  passage  of  the  defendant's  saw  logs. 

It  was  urged  on  behalf  of  the  defendant  that  the  private 
prosecutors  had  no  right  to  place  a  boom  across  the  river 
and  thus  prevent  any  of  Her  Majesty's  subjects  jErom  its 
free  use,  that  the  public  had  the  use  of  all  streams  which 
are  navigable  and  floatable^  they  being  the  Queen's  high- 
ways, and  at  common  law  free  to  the  public  ;  that  the  boom 
at  the  time  of  its  being  broken  by  the  defendant  prevented 
the  free  use  of  the  river,  and  was  a  public  nuisance,  and 
was  cut  and  losseiied  by  the  defendant  for  the  purpose  of 
floating  his  timber  ;  that  in  breaking  the  said  boom  for  the 
purpose  of  floating  his  logs  down  the  river,  the  defendant 
merely  abated-such  public  nuisance,  which  by  law  he  had 
a  right  to  do. 

The  presiding  judge  in  his  charge  to  the  jury  directed 
them  to  find  whether  sufficient  notice  had  been  given  to 
open  the  boom  before  proceeding  to  break  it,  and  that,  if 
they  were  of  opinion  that  a  sufficient  notice  had  been  given, 
then  they  should  acquit  the  defendant,  but  that  if  on 
the  contrary  they  found  that  no  reasonable  notice  bad  been 
given,  then  they  should  bring  in  a  verdict  of  guilty.  On 
this  charge  the  jury  found  against  the  prisoner.  A  motion 
in  arrest  of  judgment  was  then  made,  founded  on    the 
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i^easons  mged  at  the  trial,  and  also  on  the  misdirection  of 
^  judge  conceming  the  giving  of  notice.  The  questions 
^bmitted  were  reserved  by  his  honor  the  presiding  judge 
for  the  opinion  of  the  Queen's  Bench  sitting  in  ap^peal  and 

Ajr]>szws,  in  support  of  the  defendant's  pretensions  took 
^'e  same  objections  as  noted  above,and  produced  the  ioUow- 
^  authorities  in  support  of  his  argument.  (1) 

tf  ORYssET,  pour  la  poursuite,  prétendit  que  la  question  de 
^^it  soumise  à  la  Cour  avait  déjà  été  décidée  lors  du 
Procès  par  le.  juge  qui  y  présidait,  et  la  loi  ne  permettant  au 
J°g&  cie  référera  la  Cour'd*appel  que  des  questions  de  droit 
sor  *03<juelles  il  pouvait  y  avoir  des  doutes,  il  s'ensuivait 
V^  l^s  questions  une  fois  décidées  par  le  juge  qui  prési- 
dait 1^^  cyiuse  ne  pouvaient  plus  être  réservées  à  la  décision 
"  °^  ^>^banal  supérieur. 

.^^^  le  boomdoMïi  il  s'agissait  était  construit  sur  une  ri- 

vier^  ^iiDpIement  iottable  etc.    Que  la  loi  du  Bas-Canada, 

^     ^^ties,  le  statut  d'agriculture,  dans  le  but  de  favoriser 

^^ïtx^erce  des  bois,  pennettait  à  ceux  qui   descendaient 

^^^Î3  dans  les  rivières,  d'entrer  sur  des  tevains  ense- 

f^^é^taux  risques  d'y  causer  de   graves  dommages. — 

^^q^'elle  faisait  ainsi  une   exception  au   droit  ciMnmun, 

^  1^  but  de  favoriser  le  commerce  des  bois,  elle  devait 

^*^^ttre  comme  conséquence  naturelle  de  faire  tous  les 

^.     ^  ^lécessaires  pour  prévenir  la  perte  du  bois  qu'on  faisait 

.  ^^s  la  construction  des  booms  le  commerce  des  bois  se- 
j  ^ïXipossible,  et  l'existence  de  pareilles  constructions  ne 
jj  ,  ^it  préjudicier  à  personne.  En  donnant  un  avis  raison- 
Ijjy  ^  au  propriétaire  d'ouvrir  son  fetwn, — celui-ci  se  con- 
gçj^^ît  à  l'avis  de  manière  que  les  rivières  flottables  servis- 
^^  tous,  et  le  commerce  des  bois  devenait  possible  h  itmn. 
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Que  la  présente  question  ne  devait  pas  être  décidée  d'au- 
près les  autorités  anglaises,  citées  par  la  défense.  Ces 
autorités  étaient  applicablea  dans*  un  pays  où  les  forêts 
étaient  depuis  longtemps  épuisées,  et  où  les  cours  d'eau  ne 
servaient  qu'à  la  navigation.  Mais  qu'elle  devait  être  dé- 
cidée d'apr^  la  législation  de  ce  pays,  et  la  sec.  IS, 
cap..  23,  Stat.  Réf.  du  B.  C.,sur  laquelle  l'accusation  était 
basée,  laquelle  était  conçue  en  termes  si  génémux,  si  posi- 
tifs, qu'il  ne  restait  aucun  doute  dans  Tesprit  quant  a  sa 
portée  ;  elle  s'appliquait  à  tous  les  cas. 

Cette  section,  il  était  vrai,  se  rencontrait  dans  un  statut 
qui  ne  concernait  que  les  terres  publiques  ;  mais  qu'on  en 
conclurait  faussement  qu'elle  ne  s'appliquait  qu'aux  booms 
qui  appartenaient  au  domaine  public.  Il  n'était  pas  rare  dans 
notre  legislation  provinciale  que  l'on  trouvât  dans  un  chs- 
pitre  de  nos  statuts  une  section  complètement  étrangère  a  la 
matière  dont  il  s'y  agissait.  D'ailleurs,  en  référant  au 
statut  12,  Vict.,  cap.  30,  d'où  cette  section  était  tirée,  on 
voyait  clairement  que  la  législation  avait  pour  objet,  non 
seulement  la  vente  et  la  coupe  du  bois  sur  les  terres  de 
la  couronne,  mais  aussi  de  protéger  généralement  le  com- 
merce des  l^ois. 

A  preliminary  question  arose  as  to  the  sufficiency  of  the 
question  submitted  by  the  Court  below  upon  this  pre- 
liminary question  Duval  and  Meredith  Justices,  dissented 
from  the  majority  of  the  Court. 

Duval,  Justice,  dissentiente. — Three  of  the  judges  are  of 
opinion  that  the  question  submitted  to  the  Court  ought  to 
be  referred  back  to  enable  the  justice  who  presided  at 
the  trial  to  state  the  question  more  fully.  Judge  Mere- 
dith and  myself  are  however  of  opinion  that  the  ques- 
tion as  submitted  is  sufficient,  as  .the  judge  at  Monl- 
magny  gives  the  indictment  and  the  evidence,  the  former 
shewing  the  boom  to  be  private  property,  the  latter 
that  it  was  placed  across  a  river  which  was  flottable  ;  and 
that  the  question  submitted  is  sufficiently  clear  and  ex- 
plicite to  enable  this  Court  to  express  its  opiuion  that  the 
defendant  had  a  right  to  bieak  the  boom  in  question. 
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Mk&jedith  Justice,  dissentiente. — Agreed  with  Duval  that 
the  question  submitted  should  be  taken  in  connection  with 
the  indictment,  and  thought  the  question  sufficient  because 
the  indictment  shewed  the  boom  to  be  private  property. 

♦  MoirDB]:.ET,  Justice. — The  majority  of  the  Court  ex- 
pressed no  opinion  as  to  the  merits  of  the  question  sub- 
mitted. He  did  not  because  it  had  been  raised  on  a  mo- 
lion  in  arrest  of  judgment. 

The  presiding  judge  having  already  expressed  his  opinion 
at  the  trial,  he  questioned  his  right  now  to  retrace  his  steps 
and  ask  this  Court  whether  or  not  his  opinion  was  correct. 

But  the  question  submitted  to*  this  Court — "  can  a  boom 
he  cm  without  notice" — is  insufficient;  for  this  Court 
cannot  look  at  the  indictment  which  shows  it  to  have  been 
private  property.  We  can  only  look  at  the  question  as  sub- 
mitted, and  it  does  not  show  whether  the  boom  was  public 
or  private  property. 

The  question  having  been  sent  back  to  the  judge  who  sub- 
mitted it,  with  directions  that  the  question  should  show 
whether  the  act  of  the  defendant  had  been  committed  on  a 
boom  or  in  a  place  which  had  relation  to  public  lands. 

The  judge  en  premier  instance  having  reported  that  it 
was  not  proved  that  the  offence  had  been  committed  upon 
a  boom  or  in  a  place  having  relation  to  public  knds,  the 
question  again  came  before  the  Court  of  appeals 

Meredith  Justice,  dissentiente. — The  majority  of  the 
Court  think  that  the  Con.  Stat.  Can.  cap.  23,  does  not  apply 
to  private  booms,  in  my  opinion  it  applies  equally  to  pri. 
vate  as  to  public  booms  ;  we  all  agree  that  if  the  boom  was 
a  public  nuisance  any  party  injured  by  it  had  a  right 
to  abate  the  nuisance  ;  with  me  the  question  is,  was 
this  boom  a  nuisance  or  not,  and  this  is  a  question  of  fact 
which  should  have  been  decided  by  the  jury.  The  question 
should  not  have  been,  "  was  notice  given  or  not,"  but  "  was 
the  boom  a  nuisance.    My  opinion  is  that  there  should  be 
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a  new  trial.  My  answer  to  the  judge  submitting  the  ques- 
tion to  us  would  be  ^^  guilty  if  not  a  nuisance  not  guilty 
if  a  nuisancey^Mhere  would  then  be  a  new  trial  audit 
would  be  left  to  the  jury  to  declare  whether  or  not  the 
boom  in  question  was  a  public  nuisance. 

MoNDELET,  Justice. — A  statute  must  be  taken  as  it  is  and 
when  its  object  is  to  protect  public  interest  its  clauses  must 
be  received  in  that  light.  The  Con.  Stat,  of  Canada,  cap  23, 
was  passed  clearly  with  that  intention,  and  throughout  has 
reference  to  public  interests.  As  to  its  being  for  the  jury  to 
decide  the  question  of  nuisance  or  no  nuisance  this  is 
only  true  to  a  certain  extent.  A  nuisance  is  defined  by 
law.  A  jury  not  having  a  full  knowledge  of  the  law,  may 
declare  that  to  be  a  nuisance  which  by  law  is  no  nuis- 
ance, or  on  the  contrary  may  make  that  no  nuisance 
which  the  law  distincly  says  shall  be  considered  one. 

In  the  present  case  the  boom  clearly  was  a  nuissance, 
and  any  person  had  a  right  to  abate  it. 

Atlwin,  Justice. — This  case  presents  considerable  ni- 
cety in  the  construction  to  be  put  upon  the  statute.  The 
statute  speaks  in  general  terms,  it  says  ^^  all  booms  '^  but 
is  it  not  to  be  restricted  ;  Dwarris  on  Statutes  lays  down 
that  statutes  are  sometimes  to  be  extended  from  one  to 
several  cases  and  sometimes  restricted  from  general  to  par- 
ticular cases. 

Until  the  passing  of  the  Con.  Stat.  Can.  cap.  23.  Concern- 
ing'the  public  lands  there  was  no  offence  in  the  breaking  of 
booms,  and  the  offence  came  under  the  28  sec.  of  cap.  93, 
Con,  Stat.  Can.  Now  under  the  23  cap.  Con.  Stat,  is  it  to  be 
understood  that  every  species  of  boom  is  referred  to  no  matter 
of  what  dei^ription  or  value  ?  No  it  refers  simply  to 
such  booms  as  are  mentioned  in  the  act,  having  reference 
to  public  lands. 

Judgment  : — It  is  considered  and  adjudged  by  the  Court 
now  here  that  there  is  no  ofience  alleged  or  proved  within 
the  statute,  and  that  therefore  the  motion  to  arrest  judgment 
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"C  allowed,  and  the  defendant  be  permitted  to  go  without 


MoHissBT,  for  prosecution 

Ahdrsws  and  Andrsws,  for  defendant. 


^0.  333S.    - 


CIRCUIT  COURT.— QUEBEC. 

Before  : — Stuart,  Justice. 
Lanolois  ••••••  • •••••  •••  Plaititijs 


vs. 


The  Corporation  of  the  Parish 

or  St.  Rçch  South,  etal Defendants. 


dioafa  • — ^lo.That  an  action  of  roren- 
DûT»  Ji5î    ^^^^  1*«  ^  rooover  poaBeMion  of 

^^siUegalyseiMd. 
(kg  p  -^  *^«i.t  local  coonciU  cannot,  under 

^■{{ùie     ^^^^"^^  ^^    purchase  of  a  fire 

n^^l?*^^  all  taxes  mast  be  imposed 
fljejp^f^  on  all  the  inhabitants  of  a  ma- 
«oly.        ^»  and  not  on  a  portion  of  them 


^  Jugé  : — ^lo.  Qu'une  action  en  revendioa- 
tioD  pent  être  portée  pour  recouvrer  la 
possession  de  meubles  illégalement  saisis. 

2o.  Que  les  conseils  locaux  ne  peuvent, 
en  vertu  du  Stat  Réf.  du  B.  C.  cap.  24, 
imposer  une  taxe  spéciale  pour  Tacqui- 
sition  d'une  pompe  à  feu. 

3o.  Que  toutes  taxes  doivent  être  im- 
posées proportionnellement  sur  tous  les 
contribuables  d'une  municipalité,  et  non 
sur  une  partie  seulement. 


Judgment  rendered  the  25th.  February,  1863. 

^  Is  was  an  action  of  revendication  brought  lo  recover 

'^  .^^^sion  of  certain  moveables,  alleged  to  have  been  ille- 

^  .   y  detained  by  the  defendants.  These  moveables  had  been 

^^   by   virtue  of  a  warrant  of  the  mayor  of  the   Cor- 

'  P^'^^tion  of  St.  Roch  South,  to  levy   a   sum  of  £3.  2.  6, 

^^nt   of  a  special  tax  imposed  under   a   by-law  of  the 

^csilj  to  provide  for  the    purchase  of  two   fire   engines 

^he  use   of  the  municipality,  and  the  action   was  di- 

WiN^d  against  the  corporation  and   against  the   guardian 

ojçÇDÎnted  .to   the   seizure  made  under  that  warrant. 

The  tax  was  imposed  upon  that  portion  of  the  munici- 
pality lying  to  the  East  of  the  Scott's  bridge  road,  being 
the  portion  most  thickly  inhabited,  and  where  a  fire  engine 
would  most  likely  be  required.     It  was  admitted  that  the 
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corporation  of  St.  Roch  south  was  not  a  town  or  village 
municipality  but  a  local  municipality,  under  the  provisions 
of  the  Lower  Canada  Municipal  Act. 

Lanolois,  C.  B.,  for  plaintiff,  argued  that  under  the  provi- 
sions of  the  L.  C.  municipal  and  road  act,  the  power  of  levy- 
ing taxes  for  fire  engines  being  expressly  given  to  town  and 
village  councils,  and  no  mention  being  made  of  such  au; 
thority  in  the  powers  conferred  upon  local  councils,  the  latter 
were  not  within  the  intention  of  the  act,  inclusio  unius  fii 
exclusio  al tenus  ;  this  was  evident  from  the  reading  of  the 
act,  which  after  defining  the  powers  of  local  councils,  pro- 
ceeded to  say  that  "  in  addition  to  the  powers  hereinbefore 
conferred  upon  all  local  councils,  the  municipal  council  of 
every  town  and  village  municipality,  may  make  by-laws  for 
all  or  any  of  the  following  purposes,  establishing  markets  : 
duties  on  vehicles,  &c.,  purchasing  fire  engines."  That  in 
any  case  the  council  had  no  discretion  to  tax  one  portion  of 
the  municipality  rather  than  the  other,  but  that  every  tax 
must  be  imposed  rateably  upon  the  whole  of  the  inha- 
bitants. 

Andrews,  for  defendants,  by  the  powers  by  law  given  to 
all  municipal  council^  Con.  Stat.  L.  C.  ch.  24,  sec.  24,  sub- 
sec.  3,  every  council  may  make  by-laws  for  the  purchase 
of  moveable  or  immoveable  property  for  the  use  of  the  mu- 
nicipality,and  by  the  same  statute  which  gives  these  powers 
it  is  enacted  (sub.-sec.  8)  that  they  may  make  by-laws  for 
raising  and  leveying  any  sums  of  money  necessary  for  any 
purpose  within  the  scope  of  the  functions  of  such  council, 
such  sums  to  be  raised  by  rates  equally  assessed  upon  all 
the  parties  liable  thereto  in  proportion  to  the  value  of  their 
assessments,  and  by  the  27th  sub-sec.  it  is  provided  that  the 
council  may  impose  and  levy  upon  the  parties  interested 
in  any  work,  or  any  part  of  the  inhabitants  of  the  muni- 
cipality, a  special  tax  to  provide  for  the  payment  of  such 
work. 

But  by  the  same  statute^  sec.  28,  special  powers   are 
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given  to  town  and  village  conncils,  among  which  (sab* 
aec.  16)  that  of  defraying,  out  of  the  funds  of  the  munici 
polity^  all  such  expences  as  the  council  deems  just  to  incur 
for  the  purchase  of  engines  or  other  apparatus  necessary 
for  the  prevention  of  accidents  by  fire. 

Again  because  this  special  power  is  given  to  town  and 
village  councils  it  is  argued  that  other  municipal  councils 
have  not  that  power,  but  that  is  a  supposition  at  variance 
with  the  very  terms  of  the  law  which  says  :  all  councils  may 
purchase  moveables  for  the  use  of  the  municipality,  and 
the  section  which  gives  that  power  to  all  municipal  coun- 
cils directs  that  such  moveables  shall  be  paid  for  by  a  spe- 
cial assessment  for  that  purpose,  whereas  the  clause  in  the 
act  which  gives  the  power  to  town  and  village  councils  to 
purchase  fire  engines,  is  rather  a  power  to  pay  for  them 
out  of  the  funds  of  the  corporation,  for,  as  the  plaintiff  con- 
tends, atl  corjjorations  under  the  act  have  the  power  to  pur- 
chase moveables,  the  town  and  village  corporations  may 
pay  for  fire  engines  out  of  the  funds  of  the  corporation,  other 
municipal  councils  must  provide  a  special  assessment  for 
such  purpose.  The  funds-  of  a  oorporation  and  special  as- 
sessments are  not  moaiesthe  proceeds  of  the  same  source. 

Stuaut,  Justice. — In  this  case  judgment  must  go  for  the 
plaintiff.  Under  our  Municipal  and  Road  act  it  would  seem 
that  although  a  local  council  may  possibly  have  the  right 
to  pay  for  a  fire  engine  out  of  its  surplqs  funds,  if  such 
there  are,  yet  that  it  has  not  the  power  to  impose  a  rate  for 
that  specific  purpose  :  but  upon  that  question  it  is  not  ne* 
oessary  for  the  Court  to  decide,  for  in  any  case,  it  is  clear 
that  there  can  be  no  right  to  tax  one  portion  of  the  inha- 
bitants of  a  municipality  and  not  the  other.  If  such  a  rule 
'Were  admitted  there  could  be  no  limit  to  its  operation. 

Judgment — The  Court,  &c.,  doth  declare  the  seizure 
made  in  this  cause  good  and  valid,  and  doth  order  that  the 
articles  seized  be  delivered  to  the  plaintiff,  &c. 

Lanolois  and  Pozer,  for  plaintiff. 

iii^DBKws  and  Andrews,  for  corporation. 
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CIRCUIT  COURT.— QUEBEC. 

Before  : — ^Taschsreau,  Justice. 

RiCKABY...... Plaintif. 

No.  8048.    I  vs. 

Sotlifm: ,..  Defendant. 


'1 


Held  :— That  betting  on  horse  rooes  by  I  Jugé  :— Qu'une  gageure  sur  une  eoune 
the  ownen  of  the  honea  îb  not  oontrary  i  de  oheranz  par  les  propriétaires  dleeux* 
to  law,  and  that  such  bets  can  be  enfovoed  •  n'est  pas  ilégale,et  peut  être  le  siget  d'une 
by  suit.  I  action  der^t  les  tnbunanz. 

Judgment  rèmlered  the  24th.  October,  1862. 

This  was  an  action  brought  to  recover  the  sum  of  $50,  the 
amount  of  the  plaintiff's  deposit  or  stake,  in  the  hands  of  one 
Thomson,  the  slake  hctlder  for  a  race  between  two  horses  the 
property  of  the  plaintiff  and  defendant  ;  the  defendant  ob- 
tained possession,  by  violence,  of  the  plainlif!''s  stake,  as 
well  as  of  his  own,  and  refused  to  deliver  up  the  money 
to  the  plaintifî,  pretending  that  h  was  his,  his  horse  hav- 
ing won  the  race. 

To  this  action  the  defendant  demurred,  pleading  that,  by 
an  old  statute  passed  in  the  reign  of  Queen  Anne,  betting 
on  horse  racing  was  illegal,  and  that  the  money  having  been 
deposited  for  an  unlawful  purpose  could  not  be  recovered 
by  the  plaintiff. 

The  plaintiff  answered  that  the  particular  part  of  the 
statute  invoked  m  the  demurrer  had  been  repealed  and  that 
the  law  had  been  altered  in  favor  of  betting  between  proprie- 
tors ;  and  this,  because  horse  racing  had  a  tendency  to  im- 
prove the  breed  of  horses.  See  Smith  on  Contracts  No.  169 
and  160. 

Judgment  for  plaintiff. 

Campbell  and  Oibsonv,  for  plaintiff. 

OTarrell,  for  defendant. 
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QUEEN»S  BENCH,  )      DISTRICT  OF  QUEBEC. 
Appeal  Sioc.         i  . 

Before  :  —  Atlwin,  Duval   Mjbrkdith,  Mondslkt,  and 
Bbsthblot,  Justices. 

SMcCuLLocH,  eial...... ••  Appellants. 
and 
Hatpikld Respondent. 

HeU  .'.^o.  Tluit  th«  ihipper  Iim  the  •  Jag«  :-«lo.  Que  I'aflMtenr  » le  dndtde 
right  to  rerendioate  his  property  again^  raTendiqner  sa  propriété  oootre  le  oapi 
the  master  ef  the  vessel,  who,  haTinP^taine  du  raisseau,  qui,  l'ayant  prise  abord, 
'*'*  '  refuse  de  signer  nn  eonnaissement  avant 

quede&izeToile. 

2o.  Que  la  saisie-reTeiidieation  peatéte 
pratiquée  et  Taction  rapportée  pour  les  dé- 
pens seulement,  le  oonnnaiasement  qraat 
été  signé  après  l'émanation  da  writ,  mais 
avant  son  exéontion. 


ihioped  it»  refuses  to  sign  the  usual  bills 
of  teiliBg  before  leaving  port. 

So.  That  the  writ  of  revendieation  may 
be  executed  and  the  action  entered  for  costs 
alone,  the  bills  of  lading  having  been 
■gned  after  the  issuing  of  the  writ,  but 
previous  to  its  ezeoution. 


Judgment  rendered  the  15th  June,  186S. 

A  writ  of  saisie-revendiraiion  issued  out  of  the  Supe- 
rior Court,  at  Quebec,  at  the  suit  of  the  plaintiffs,  upon 
the  affidavit  of  the  plaintiffs'  agent,  which  set  forth  that 
in  the  month  of  June,  1862,  at  the  City  of  Montreal,  and 
under  an  ordinary  contract  of  affreightment,  a  quantity  of 
flour  had  been  shipped  by  the  appellants  on  board  of  a 
vessel  of  which  the  respondent  was  commander,  in  conside- 
ration of  which  shipment  the  respondent  agreed  to  sign»  the 
usual  bills  of  lading,  before  leaving  port,  that  he  would 
deliver  the  flour  in  Liverpool,  England,  to  the  order  of  the 
appellants. 

That  the  respondent  had  afterwards  left  the  port  of  Mont- 
real and  commenced  his  voyage  with  the  appellants'  flour 
on  board  of  his  vessel,  without  signing  the  usual  billa  of 
lading. 

The  writ  was  executed  at  the  port  of  Quebec  on  the  7di 
June,  and  retained  with  the  declaration  on  the  Idt  Sep^ 
tember  following.  The  respondent  appeared  and  pleadecl 
by  perpetual  exception  that  after  the  shipment  of  the  flour,.. 

22- 
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and  before  its  attachment,  he  had  duly  signed  the  bills  of 
lading  which  he  had  delivered  to  the  agents  of  the  appel* 
lants.  That  since  the  shipment  he  had  conveyed  the 
flour  in  question  from  Montreal  to  Liverpool,  and  had  there 
well  and  truly  delivered  it  to  the  order  of  the  plaintttfs. 
In  rendering  judgment  in  the  Court  below  : 

Stuart,  Justice,  said  : — The  defendant  must  succeed,  the 
signing  of  the  bills  of  lading  took  place  before  the  execution 
of  the  writ  of  revendication,  and  the  only  question  to  be 
decided  is  one  of  costs  ;  ^^  caft  a  judgment  be  given  for 
costs  alone  ?  "  I  am  of  opinion  that  there  must  be  a  judg- 
ment for  some  part  of  the  demand,  or  else  costs  cannot 
be  granted. 

The  judgment  of  the  Court  below  is  as  follows  :  ' 

The  Court,  &c. — Considering  that  the  defendant  hath  well 
and  sufficiently  established  in  evidence  the  material  al- 
legations of  his  plea  of  perpetual  peremptory  exception 
in  this  cause  filed,  and  more  particularly  that  after  the 
issuing  of  the  writ  of  revendication  in  this  cause,  and 
before  its  execution,  the  plaintiffs  accepted  from  the  de- 
fendant bills  of  lading  for  the  flour  mentioned  in  the 
said  writ  of  revendication,  and  the  said  plaintiffs  have 
since  received  delivery  of  the  same  at  Liverpool,  in  Eng- 
land. Considering  that  after  the  receipt  by  the  plaintiffs 
of  the  said  bills  of  lading,  there  was  no  cause  of  action 
against  the  said  defendant,  and  that  there  was  a  settlement 
of  the  cause  of  action  ;  doth  maintain  the  said  plea  and 
dismiss  the  plaintiffs'  action,  with  costs. 

It  was  from  this  judgment  that  the  plaintiffs  instituted  an 
appeal. 

Vannovous,  for  respondent,  argued  that  this  judgment 
ought  to  be  maintained,  for  as  the  issue  was  framed,  two 
questions  were  involved  in  it  : — I«t,  Had  the  appellants  a 
right  to  revendicate  ?  2nd,  If  they  had,  did  they  not  defeat 
their  right  by  accepting  the  bills  of  lading  f  That  it  -warn 
asserted  by  the  appellants  that  the  contract  with  the  ree- 
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pondent  was  made   subject  to  a  condition,  viz.  :  the  de- 
livery of  bills  of  lading  before  the   sailing  of  the  vessel, 
and    that  the  bieach  of  such   a  condition  entitled  them  to 
tie    possession  of  the  flour.     That  the  appellants  bad  failed, 
to  prove  that  there  was  a  condition  attached  to  the  contract. 
That  it  was  admitted  that  ^'  it  was  the  usage  and   custom 
of  tra^cle  in   this  province  for  masters  of  vessels  to  sign  bills 
of  lading  for  cargo  shipped,   on   request  of  shipper,  before 
*6  '^^asel  left  port  ;  •*  but  that  it  no  where  appeared  that 
tbis     dsage  had  ever    assumed  the   form  of  a  condition. 
That,  allowing,  for  the  sake  of  argument,  that  there  did  exist 
^  ^S^-eement  with  the  condition  in  .question,  and   that  the 
*>|^aoli  6f  the  condition  gave  the  appellants  the  right  to  reven- 
Oicate^  he  submitted  that  the  appellants,  having  accepted 
biiljs    of  lading,  on  the  6th   of  Jiuie,   had  condoned  with 
'^»    and   had  re-established  hiai  as  their  bailee.  That  they 
^**  A>rsaken  their  right  by  accepting  the   bills  of  lading, 
^  ^hat  the   cause  of  action  thereupon  had  ceased  to  exist, 
^*   they  had  no  legal  cause   for  revendicating  the   flour 
^^e  7th  June.    That  no  independent  question  of  costs 
^   arise.  That  either  the  appellants  had  a  right  to  their 
^^^  usions  in  their  integrity,  or  they  had  not.     That  it  was 
.        t^^^tended  by  the  ap|>ellants  that  the  court  below  should 
\      ^    awarded  to  them  the  possession  of  the   flour  ;   nor,  in- 
^^^  could  such  a  claim  have  been  sustained  after  the  bills 
^V^ding  had  been  received.    That  the   cause   of  actioa 
vras  the  supposcïd  illegal  detentîon  of  the  flour  ;  that  costs 
never  formed  part  of  the  cause  of  action.     That  they  were, 
however,  now,  the  only  cause  of  complaint,  and  that,  if  they 
^®'e  permitted  to  form  the   cause,  what  originally  was 
M  accessoiy  depending  upon  the  principal  matter,  would 
^  transformed  into  the  cause  of  action.      That   such   a 
result  Would  be  a  substitution  of  one  demand  for  another. 
That  from  the  evidence  it  would  appear  clear  that  the  eostii 
^^  been  aband<Mied  and  given  up;  but  that  whether  it 
^^^u  ^  ^'  ^^  ^^*^'^  ^^^^  properly  be  enquired  into  in 
^^•«er  action  brought  to  recover  the  £7  or  i&8  of  preli- 
''^^'y    costs,  in  which  a  suitable  plea  might  be  arged. 
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MBRSDiTBr,  Justice  r— The  appellant»,   abam  the  ^h 
of  May,  1863,  at  Montreal,   ander  a  contract  of  affreight* 
meut  with  the  respondent,  shipped  on  board  of  the  OtftenU 
,  WilHamSj  of  whieh  the  respondent  was  master,  1500  bar- 
rels of  fionr  to  be  carried   on  board  of  that  vessel  from 
Montreal  to  Liverpool,  and  there  delivered  to  th^  appel- 
lants* order.    The  flour  was  delivered  on  board  of  the  Ge- 
neral Williams  by  owe  Toussaint  Lècompte,  who  proves 
that  when  delivering  it,  he   told  the   lùate   of  the  Âip  to 
reject  any  that  was  in  bad  order  ;  that  none  was  rejected  ; 
that  after  the  flout  had  been  received^  bîHs  of  lading  were 
demanded  two  or  three  times,  and  were  refbsed  on  the 
ground  that  the  barrels  were  in  bad  order:    The  loading  of 
the  1500  barrefs  was  completed   oh   the  Srd   of  June,  and 
one  or  two  days  afterwards  the  General  Williams  sailed 
from  Montreal  with  the  flour  belonging  to  the  appellants 
on  board,  and  without  bills  of  lading  having  been  si^ed» 
The  General  Williams  reached   the  Island  of  Orleans,  on 
her  voyage  home,  on  the  6th  of  June,  and,  on  the  forenoon 
of  that  day,  the  appellants  sued  out  a  writ  of  saisie-revenfH- 
cation^  under  which  the  said  floxir  was  attached  on  the  ibi* 
lowing  day.     In  the   interval   between   the  isstiing  of  the 
writ  and  the  execution  thereof,  and  after  much  negotiation 
between  the  agents  of  the  appellants  on   the   one  side,  and 
the  respondent  on  the  order,  the  latter  signed  bills  of  lad-^ 
ing  in  due  form,  under  protest,  for  the   flour  in  question  ; 
and  the  bills  of  lading  signed,  were   transmitted  to  the  ap- 
pellants and  retained  by  them.     Unfortunately  a  misunder- 
stanâing  occurred  as  to  the    costs  ;    in  consequence   of 
which  tiie  writ  of  saisie-revendication  was  executed,  and 
the  action  returned  into  Court.     As  to  the  first  aause  of  di^ 
ference  between  the  parties,  no  proof  has  been  adduced  by 
the  respondent  tending  to  contradict   the  evidenee  of  Le- 
compte  already  alhided  to^  or  to  shew  that  the  respondent 
had  any  justification  or  any  reasonable  excuse  for  refusing 
to  sign,  before  he  left  port,  the  bills  of  lading  which  he  af- 
erwards  signed  in  the  course  of  his  voyage  ;  and,  there- 
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foie  as  to  tbe  original  matter  in  dUpnte/the  reapondent 
must  be  regarded  as  the  party  ia  tKe  wrong.  Such  being 
the  facts  df  the  case,  the  first  question  that  we  have  to  de- 
termine is,  as  to  whether  the  appellants  had  a  right  to 
seize,  revendiquerj  their  flour  under  the  circumstances  above 
mentioned.  This  question  is  one  of  great  importance,  and 
not  so  free  fropi  difficulty  as  may,  at  first  sight,  appear. 
The  right  claimed  by  the  appellants,  might  often  be  exer? 
cised  so  as  to  cause  great  injustice  ;  indeed  there  are  but 
few  cases  in  which  a  captain  of  a  ship  going  to  sea  would 
j^ot  rather  submit  to  be  wronged  to  some  extent,  than  to 
wait  in  harbor  sufficiently  long  to  allow  a  part  of  the  cargo 
to.  be  taken  out  of  his  ship,  perhaps  from  the  bottom  of  the 
hold,  under  a  process  of  sc^isie-revemiicalion  ;  and  late  in 
the  season,  the  delay  incident  to  the  ei^ecution  of  such  a 
process,  might  endanger  the  ship  and  cargo,  and  the  lives 
of  all  on  board.  On  the  other  band,  the  shippers  of  goods 
would  be  placed  in  a  false  position,  and  left  without  any- 
thing like  adequate  protection,  were  the  Courts  to  hold 
that  masters  of  ships  could  carry  off  the  goods  entrusted  to 
their  care,  without  delivering  to  the  owners  the  customary 
bills  of  lading  ;  such  bills  of  lading  being  necessary,  not 
only  as  receipts,  binding  the  master  and  the  owners,  but 
also  as,  in  effect,  giving  the  shippers  the  power  of  obtaining 
the  immediate  use  of  capital,  if  required,  equal  to  the 
value  of  the  property  shipped. 

The  authorities  on  this  question  are  not  so  conclusive  as 
might  be  expected  upon  a  point  which  must  have  very  fre- 
quently presented  itself  ;  but  still,  in  a  case  such  as  the  pre- 
sent^ it  appears  to  me,  upon  general  principles,  impossible 
to  deny  the  right  contended  for  by  the  appellants. 

The  parties  in  this  cause  have  expressly  admitted,  *^  that 
it  is  the  usage  and  custom  of  trade,  in  this  province,  for 
masters  of  vessels  to  sign  bills  of  lading  for'cargo  shipped, 
on  request  of  shipper,  before  the  vessel  leaves  port."  The 
usage  thus  admitted  is  as  binding  upon  the   partjes,  as  if 
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there  had  been  an  express  agreement  between  them  to  the 
same  effect  ;  for  whether  a  contract  be  in  writing  or  verbal, 
all  incidents  annexed  by  law  or  by  custom  are  tactily  un- 
derstood ^'  In  çontraclibus  tadte  veniutU  ea  quae  sunt  moris 
et  consuetudinisy  Viewing  then  the  contract  of  affreight- 
ment between  the  parties  in  this  light,  it  amounted  to  this  : 
the  shippers  agreed  to  send  1,660  barrels  of  flour  on  board 
of  the  General  Williams.  The  master  of  that  ship,  accord- 
ing to  the  admitted  lisage  and  custom  of  trade,  was  boimd, 
before  leaving  port,  to  sign  bills  of  lading,  on  being  re- 
quested so  to  do  by  the  shipper.  And  thereupon  the  master 
was  to  convey  the  flour  to  the  port  of  destination  and  to 
deliver  the  same  as  agreed,  upon  the  payment  of  freight 
Under  this  contract  the  master,  after  he  had  been  put  en 
demeure  to  «ign  bills  of  lading,  had 'no  right  to  carry  to  sea 
the  flour  belonging  to  the  shippers  ;  and  if  he  had  no  right 
to  do  this,  then  the  shippers  had  a  right  to  prevent  their 
property  being  unlawfully  carried  ofi*  ;  and,  according  to 
the  laws  of  this  province,  a  saisie-revendication  is  the 
usual  remedy  for  the  enforcing  of  a  right  sueh  as  that  just 
mentioned. 

Our  attention  was  drawn  by  the  learned  counsel  for  the 
respondent,  to  a  passage  in  Abbott  on  shipping,  which  is 
in  these  words  :  ^^  if  there  is  any  dispute  about  the  quan- 
^*  tity  or  condition  of  the  goods,  or  if  the  contents  of  the 
"  casks  or  bales  are  unknown,  the  words  of  the  bill  of 
"  lading  should  be  varied  accordingly."  (1) 

This  authority  appears  to  me  to  be  perfectly  reasonable  ; 
and  cases  frequently  occur  in  our  own  trade,  in  which  I 
think  the  authority  just  cited  ought  to  be  acted  upon.  For 
instance,  if  upon  the  shipment  of  a  large  quantity  of  grain, 
a  difference — involving  a  few  bushels — were  to  occur  as 
to  the  quantity  shipped,  I  think  it  would  be  unreasonable 
on  the  part  of  .the  shipper  to  require  the  whole  quantity 
shipped  to  be  at  once  unloaded  in  order  to  ascertain  who 

(I)  Abbott,  Eng.  Ed.,  page  S33  :— Am.  Sd.  p.  419. 
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wasright  ;  and  if,  in  such  a  case,  the  master  were  to  olTer  • 
a  proper  bill  ol  lading  for  the  quantity  admitted,  leaving 
it  an  open  question  as  to  the   remainder,  it  might  be  well 
contended  that  a  saisie-revendication  would  not  be  justi- 
fiable. 

The  case  of  Gordon  et  al  vs.  Pollok,  (1)  cited  at  the  ar- 
gument seems,  at  least  in  some  respects,  to  be  one  of  the 
class  of  cases  to  which  I  have  adverted  ;  and  although  at 
first  sight  that  case  may  appear  to  be  in  favour  of  the  res- 
pondent, yet,  upon  a  careful  consideration  of  the  facts,  I 
do  not  think  that  it  will  be  found  to  militate  against  the 
view  which  I  take  of  the  present  case. 

In  Gordon  et  al  vs.  PoUok,  the  plaintiffs  alleged  .that 
they  had  shipped  457  barrels  of  flour  on  board  of  the  bark 
Jeniima,  of  which  the  defendant  was  master.  The  master 
contended  that  he  had  received  437  barrels  only  and  ten- 
dered bills  of  lading  for  that  quantity.  According  to  the 
report  it  appears  that  "  part  only  of  the  flour  in  question 
"  had  been  shipped  at  Montreal  on  board  of  the  Jemima^ 
^^  and  that  the  remainder  had  been  sent  to  Quebec  by  the 
"  barge  Scotland^  described  as  a  ship-tender,  to  be  deli- 
"  vered  there  on  board  of  the  said  bark  Jiwfifwta," — from 
the  freight  of  which  vessel,  however,  the  freight  earned 
by  the  ship-tender  the  Scotland^  was  to  be  deducted.  '*  The 
"  bills  of  lading  relating  to  that  portion  of  the  floui,  were 
"  signed  by  Messrs.  Gilmour  &  Co.,  the  owners  of  the 
^'  said  barge,  and  contained  the  following  undertaking,  ^  to 
"  be  delivered  on  board  of  the  Jemima^  at  the  port  of 
"  Quebec,  or  of  any  other  vessel,  to  be  pointed  out  by 
*^  Thomas  Gordon.^  It  appeared  that  the  error,  in  relation 
^^  to  the  20  barrels  missing,  had  taken  place  on  board  of 
^^  the  barge  Scotland^  aid  that  these  20  barrels  never 
"  reached  the  Jemima  :  so  (according  to  the  report)  ran 
"  the  bulk  of  evidence.'^ 

As  I  view  the  case  of  Gordon  et  al  vs.  Pollok,  the  plain- 
G)  Gordon  m  PoUok,  1 L.  C.  R.,  p.  313. 
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tiffs  were  altogether  in  the  wrong.  The  defendant  had  re- 
ceived bttt  4ST  barrels  of  flonr,  and  the  plaintiffs,  in  viol* 
ation  of  the  contract  ot  affreightment,  seized  their  Hoar 
because  the  defendant  would  not  sign  bills  of  lading  for 
20  barrels  of  flour  more  than  he  had  received.  The 
judgment  of  the  Court,  which  is  given  at  full  length  in  the 
report,  decides  that  under  the  circumstances  above  stated, 
the  plaintiffs  had  no  right  to  seize  their  flour  ;  but  the 
judgment  does  not  appear  to  me  to  establish  anything 
beyond  this. 

The  learned  counsel  for'the  respondent  also  drew  our  at- 
tention to  an  authority  from  Yatin,  as  indicating  the  course 
which  the  appellants  ought  to  have  followed  in  the  present 
case. 

That  passage,  as  cited  in  Gordon  ^  at  vs.  Pollok,  is  in 
the  fallowing  words  :  "  Le  refus  du  maître  de  signer  le 
^^  connaissement  ne  pouvant  qu^être  injuste,  il  y  aurait 
**  action  contre  lui  pour  l'obliger  de  signer  les  connaisse* 
^^  ments  et  pour  faire  ordonner  que  faute  par  lui  de  signer, 
"  le  jugement  qui  Py  condamnerait  vaudrait  signature,"  (1) 

The  other  writers  on  this   subject  seem  to   agree   ^th 

Yalin  as  to  the  course  usually  adopted   in   France  by   the 

shippers  of  goods  when  the  master  refused  to  sign  a  bill 

of  lading.  (2) 

» 
Bat  the  authorities,  at  the  same  time  that  they  show  that 

in  France  in  cases  such  as  the   present,  shippers  obtained 

redress  by   suit,  without  seizure  of  the  property  shipped, 

further  establish  that  the  shipper  had  an  undoubted  right  to 

prevent  the  vessel  containing  his  goods  from  leaving  the 

port  until  bills  of  lading  were  signed,  or  an  equivalent 

therefor  given  the  shipper. 

Emerigon  (3)  says  :  '^  SI  les  chargeurs  laissent  partir  le 


lit  L.  0.  R.,  p.  816  :— Vftlin,  Corn.  Oïd.  de  U  Marine  Ed.  1770,  toI.  1,  p.  601* 
Beoaoe,  Com.  ear  TOrd.  de  la  Mnt.,  p.  344. 
Emerigon,  Traité  dei  Aasoranoes,  toL  1er,  p.  312. 
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*^  navire,  sans  avoir  fait  signer  les  connaissements,  ils  doi- 
"  vent  Pimputer  à  leur  negligence  ;  "  and  Boulay-Paty  lays 
down  the  same  doctrine  in  the  same  words.  (1) 

The  foregoing  authorities,  which  are  in  accordance  with 
the  general  principles  of  oar  law,  establish  that,  in  the 
case  before  us,  the  appellants  had  a  right  to  prevent  the 
respondent  from  taking  their  goods  to  sea  until  he  had 
signed  the  usual  bill  of  lading. 

According  to  our  law,  the  usual  mode  of  enforcing  a 
right,  such  as  that  last  mentioned,  is  «by  a  saisie-^evendù 
cation.  In  France  it  seems  that  the  same  object  was  at- 
tained by  a  proceeding  less  rigorous  and  less  expensive  ; 
but,  in  this  country,  it  is  impossible  to  obtain  redress  iqi 
the  way  it  was  afforded  in  France,  as  our  laws  do  not 
admit  of  summary  proceedings  in  such  matters.  And 
sach  being  the  case,  I  am  of  opinion  that  the  appellants 
had  a  right  to  avail  themselves  of  the  ordinary  process  of 
law,  namely,  a  saisie-revendicationy  to  prevent  the  unlaw- 
ful carrying  away  of  their  property  by  the  respondent. 
Moreover,  it  may  be  observed  that  although  a  judgment 
such  as  spoken  of  by  Yalin  would  be  equivalent  to  a  bill  of 
lading  viewed  merely  as  a  receipt  ;  certainly  it  would  not  be 
equivalent  to  a  bill  of  lading  viewed  as  a  negotiable  ins- 
trdment  representing  the  property  shipped.  Indeed  a  judg- 
ment would  be  useless,  comparatively  speaking,  for  some  of 
the  most  important  purposes  for  which  a  bill  of  lading  is 
generally  required  ;  and  to  bompel  a  party  to  adopt  a  proceed- 
ing which  could  not  possibly  give  a  remedy  commensurate 
with  the  wrong  complained  of,  whilst  full  justice  could  be 
done,  under  another  form  of  proceeding,  would  be,  in 
eifect,  a  denial  of  justice. 

The  view  which  I  take  of  the  part  of  the  case  now  being 
considered  does  not  seem  to  be  opposed  to  the  judgment  of 
the  Superior  Court,  which  is  based  on  the  sufficiency  of  the 
exception  pleaded  by  the  defendant,   and  not  upon  the 

(1)  Bonlsy-Patj,  Goon,  de  droit  Gommer.»  roi.  2,  p.  204. 
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ground  that  the   declaration  of  the  plaintiff  did  not  dis- 
close a  good  cause  of  action. 

If,  then,  as  I  think,  the  action  of  the  appellants  was 
rightly  instituted,  they  are  entitled  to  their  costs,  unless 
those  costs  were  waived  by  them  as  the  respcHKient  con- 
tends. 

Upon  this  point  I  am,  I  may  at  once  say,  against  the  res- 
pondent. 

The  onus  probandi  was  upon  him  ;  and,  to  say  the  least, 
there  is  not  a  preponderance  of  evidence  in  his  favor. 

And  here  it  is  deserving  of  remark,  that  the  respondent, 
when  he  pleaded  to  this  action,  does  not  seem  to  have  been 
under  the  impression  that  the  appellants  had  given  up  their 
claim  to  costs  ;  because,  although  at  the  enquête  an  at- 
tempt was  made  to  prove  that  the  appellants  agreed  to 
waive  their  costs,  no  such  waiver  is  alleged  in  the  defen- 
dant's exception. 

It  now  remains  only  for  me  to  say  a  few  words  as  to  the 
right  of  the  appellants  to  return  the  action  for  their  costs  ; 
and,  as  to  this  point  also,  I  am  against  the  respondent 

The  costs,  it  is  true,  do  not  form  any  part  of  the  original 
cause  of  action,  but  they  form  a  part  of  the  plaintiff's  de- 
mand ;  and  I  cannot  see  any  reabon  for  saying  that  the  ap- 
pellants had  not  as  much  right  to  a  judgment  upon  that 
part  of  their  demand  as  upon  any  other  portion  of  it. 
The  Superior  Court  at  Qrj^bec,  in  the  case  of  Darche  and 
Dubuc,  (1)  expressly  maintained  that  a  plaintiff  may  re- 
turn his  action  for  the  costs  only. 

The  judgment  was  in  conformity  to  a  judgment  rendered 
by  a  majority  of  the  Court  of  Queen's  Bench,  (Sir  Jas. 
Stuart,  dissenting,)  in  the  year  1857,  in  the  case  No.  304, 


(1)  Darohe  and  Dnbno,  1  L.  0.  Rep.,  p.  23S. 
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Dabord  and  Labranche.  (1)  The  same  question  recently 
came  under  the  consideration  of  this  Court,  in  the  case  of 
Hébert  dit  Lecompte  and  the  Fabrique  of  St.  Jean  ;  (2)  and 
no  one  of  the  judges,  so  far  as  I  know,  expressed  even  a 
doubt  as  to  the  right  of  a  plaintiff  to  return  his  action  for 
costs.  « 

Upon  the  whole,  therefore,  I  am  of  opinion  that,  under 
the  circumstances  of  this  case,  the  appellants  had  a  right 
to  sue  out  the  writ  of  saisie-revendication  which  issued 
therein  ;  and,  I  am  further  of  opinion,  that  the  respondent 
is  liable  for  the  costs  accrued  upon  the  suing  out  of  the 
said  writ  ;  that  the  appellants»  did  not  waive  their  right 
to  their  costs,  and  that  they  had  a  right  to  return  their  ac- 
tion so  as  to  have  a  judgment  for  costs.  The  costs  of  the 
seizure,  however,  ought  not  to  be  allowed.  It  was  made 
after  the  bills  of  lading  had  been  given  and  accepted,  and 
was  therefore  unnecessary. 

As  I  mentioned  at  the  argument,  it  would  have  been 
more  regular,  if  the  appellants,  on  the  return  of  their  ac* 
tion,  had  discontinued  their  demand  except  as  to  the  costs. 
But  their  omission  to  do  so  has  not  been  the  cause  of  any 
additional  expenses  whatever  ;  because,  in  order  to  esta- 
blish their  claim  to  costs,  they  had  to  prove  their  demand 
as  stated  in  their  declaration.  The  real  controversy  between 
the  parties,  as  is  plain  from  the  factum  of  the  respon- 
dent, was  as  to  whether  the  appellants,  under  the  circum- 
stances of  the  present  case,  had  a  right  to  a  smisie-revendi' 
cation,  and  as  to  whether  they  had  a  right  to  return  their 
action  for  the  costs  only  ;  and  holding,  as  I  do,  that  they 
were  right  as  to  both  those  points,  I  think  they  are  en- 
titled to  the  costs  necessarily  incurred  by  them  in  order  to 
establish  their  rights. 

As  I  have  already  observed,  the  right  contended  for  by  the 
appelant,  might,  in  many  cases,  be  exercised  so  as'to  cause 
great  injustice  to  the  owners  of  ships  ;  and  it  is  obvious 

Q)  Vol.  1,  L.  C.  R.,  page  23». 
(2)  Snprà,  p.  66. 
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that  all  persons  interested,  either  as  owners  or  inrarers, 
in  the  cargo  of  a  vesseji,  might,  by  the  delay  incident  ta 
the  seizure  of  a  part  of  it,  be  subjected  to  great  damages. 

Indeed  the  interests  of  commerce,  and  therefore  of  the 
public  generally,  require  that  a  vessel  ready  to  go  to  sea, 
ought  not  unnecessarily  to  be  detained  in  port  It  there- 
fore seems  to  me  very  questionable,  whether  the  seizure 
of  goods,  shipped  in  the  usual  course  of  trade,  on  board 
of  a  ship,  and  more  particularly  on  board  of  a  sea  going 
ship,  ought  to  be  permitted,  without  the  order  of  a  judge  ; 
and  also  whether,  in  such  a  case,  the  Judge  ought  not  to 
be  allowed,  by  the  hearing  of  both  parties,  if  the  circum- 
stances of  the  case  admitted  of  it,  or  by  the  exacting  of 
security,  to  guard  against  any  unjust  use  of  the  rigorous 
proceeding  known  in  our  law  as  a  saisie-revendicaiion.  If 
it  be  true  that  the  shippers  of  goods  wrongfully  carried 
away,  ought  to  have  an  adequate  remedy,  it  is  equally 
true,  that  ship  owners  and  others,  ought,  as  far  as  possible, 
to  be  protected  against  the  unjust  use  of  such  a  re- 
medy. 

These  points,  however,  are  for  the  consideration  of  the 
Legislature,--our  duty  as  Judges,  is  to  enforce  the  law  as 
it  exists. 

Judgment  :-^The  Court,  &c«,  seeing  that  the  appellants, 
on  or  aboul  the  thirtieth  day  of  May,  one  thousand  eight 
hundred  andsixty-two,  at  the  city  of  Montreal,  under  a 
contract  of  affreightment  with  the  respondent,  shipped  on 
board  the  sh^p  called  the  General  Williams^  of  which  the 
respondent,  then  was  master,  fifteen  hundred  barrels  of 
flour,  to  be  carried,  on  board  that  vessel,  from  Montreal  to 
Liverpool. 

*^  Seeing  also  that  it  is  admitted  in  this  cause,  that  it  is 
the  usage  and  custom  of  trade  in  this  province,  for  masters 
of  vessels  to  sign  bills  of  lading,  for  cargoes  shipped,  oa 
request  of  the  shipper,  before  the  vessel  leaves  port. 


333 

^*  Seeing  that,  aAer  the  dbipment  of  the  said  fifteen  hun- 
dred barrels  of  flonr,  on  bontd  his  said  ship,  and  before  the 
said  Vessel  left  the  port  of  Montreal,  as  hereinafter  men- 
tioned, the  said  respondent  was  repeatedly  requested  to 
sign  bills  of  lading  for  the  said  fifteen  handred  barrels  of 
flour  ;  and  that  the  said  respondeat,  without  having  any 
lawful  or  reasonable  cause  or  excuse  for  so  doing,  refused 
to  sign  the  said  bills  of  lading,  and  also,  that  afterwards,  ' 
to  wit,  on  or  about  the  fifth  day  of  June,  one  thousand 
eight  hundred  and  sixty-two,  the  said  ship  OenercU  Wtl- 
hams  sailed  from  the  said  port  of  Montreal,  under  the 
command  of  the  said  respondent,  with  the  said  fifteen  hun- 
dred barrels  of  fiou|  on  board,  and  without  any  bills  of 
lading  having  been  signed  therefor  ;  and  considering*  that 
after  the  said  respondent  had  been  so  requested  to  sign  the 
said  bills  of  lading,  and  had  refused  to  do  so,  he  could  not 
legally  carry  off  to  seatfie  said  fifteen  hundred  barrels  of 
flour  so  belonging  to  t|ie  appellants  ;  that,  therefore,  the 
said  appellants  had  a  right  to  prevent  him  from  so  doing, 
and  that,  according  to  the  laws  of  this  province,  the  ap- 
pellants were  entitled  to  enforce  their  said  right  by  the 
suing  out  of  a  writ  of  saisie-^evendicaiion^  as  was  done  in 
this  case  ;  and,  considering  that,  although  the  respondent, 
after  the  suing  out  of  the  said  writ  of  saisie-revendicaiion^ 
delivered  to  the  appellants  bills  of  lading,  in  due  form,  for 
the  said  fifteen  hundred  barrels  of  flour,  thereby  admitting 
the  right  of  the  appellants  to  have  the  said  bills  o(  lading  ; 
and,  although  the  said  appellants  accepted  the  said 
bills  of  lading  ;  yet  that  the  said  delivery  and  accep- 
tance of  the  said  bills  of  lading,  after  the  suing  out  of  the 
said  writ  of  saisie-revendication^  did  not  deprive  the  said 
appellants  of  their  right  to  recover,  from  the  respondent, 
their  costs  incurred  in  suing  out  the  said  writ  ;  and,  that 
the  said  appellants,  who  are  not  proved  to  have  waived 
their  claim  to  the  said  costs,  had  a  right  to  return  their 
said  action  into  Court,  in  order  to  obtain  a  judgment  for 
that  part  of  their  said  demand  by  which  they  prayed  for  the 
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costs  ;  and,  considering,  therefore,  that,  in  the  judgment 
of  the  Ckiurt  below,  in  so  far  as  it  dismisses  the  demand  of 
the  appellants  for  their  costs,  and  condemns  them  to  pay 
costs  to  the  respondent,  there  is  error  :  doth,  in  conse- 
quence, reverse  the  said  judgment,  to  wit,  the  judgment 
rendered  in  this  causeiby  the  Superior  Court,  at  Quebec, 
on  the  fifth  day  of  December,  one  thousand  eight  hundred 
and  sixty- two  ;  and,  proceeding  to  render  the  judgment 
which  the  said  Court  ought  to  have  rendered,  doth  condemn 
the  respondent  to  pay  to  the  appellants  their  costs,  in  the 
Court  below,  excepting  the  costs  of  the  seizure  of  the  said 
flour,  which  seizure  was  unnecessary,  after  the  deliveiy 
and  acceptance  of  the  said  bills  of  lading,  as  aforesaid  ; 
and  the  Court  doth  also  condemn  the  respondent  to  pay  to 
the  appellants  their  costs  in  this  Court  &c. 

Dissentientej  the  hon.  Mr.  Justice  Aylwin, 

Holt  and  Irvine,  for  appellant^. 

Vannovous,  for  respondent. 
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BANC  DE^I^^ REINE,  I    j),stricT  DE  QUÉBEC. 

m 

Présents: — Atlwin,    Duval,  Meredith,    Monoklkt   et 
Bbrthkl^  Juges. 


No.  16. 


Failes Appelant. 

et 
Le  Maire    et  les  Citoyens  be  la 

Cité  de  Québec Intimés. 


Jugé  :— Que  la  Corporation  de  la  Cité 
êê  Qaébeo  a  le  droit  de  reoouTrer  des  oi- 
toyens  un  quantum  meruit,  ou  la  ralear  de 
l'ean  livrée,  dans  le  oae  où  l'approviflion- 
nement  d'eau  n'est  pas  suffisamment  coo- 
tinu  ou  abondant  pour  les  assojettir  an 
paiement  de  la  taxe  de  Teaa  en  entier. 


Held  :— That  the  corporation  of  the  City 
of  Quebec  is  entitled  to  recoyer  from  the 
citiiens  a  quantum  meruit,  or  the  value  of 
the  water  delivered,  in  case  the  supply  of 
water  is  not  sufficiently  continued  or  a6tm- 
dont  to  snl^ect  them  to  the  payment  of 
the  full  rate. 


Jugement  rendu  le  12  décembre,  1862. 

L'appel  était  d'un  jugement  rendu  par  la  Cour  du  Re- 
corder de  la  cité  de  <Juebec,  le  19  septembre,  1862. 
L'appelant,  propriétaire  de  deux  maisons  situées  dans  le 
quartier  Montcalm  de  la  cité  de  Québec,  avait  été  pour- 
suivi par  la  Corporation  de  Québec,  pour  $37.14  pour  la 
taxe  de  l^eau  sur  ses  deux  propriétés,  entre  le  1er  novembre, 
1858,  et  le  30  avril,  186  f.  La  défense  était  une  dénégation 
générale,  et  que  les  intimés  n'avaient  pas  fourni  aux  maisons 
de  l'appelant  l'eau  de  l'aqueduc  de  la  manière  exigée  par  la 
loi  pour  leur  donner  droit  de  réclamer  de  lui  le  paiement 
de  la  taxe  de  Peau. 

11  fut  établi  à  l'enquête  que  l'eau  de  l'aqueduc  n'avait  été 
fournie  aux  maisons  en  question  que  pendant  un  temps  va- 
riant de  Une  à  deux  heures  par  jour,  et  à  des  heures  diffé- 
rentes, d'abord  le  matin  et  ensuite  le  soir  ;  que  dans  la 
plnspart  des  autres  quartiers  de  la  cité,  elle  avait  été  fournie 
tous  les  jours  pendant  vingt-quatre  heures,  c'est-à-dire, 
d'une  manière  abondante  et  continue. 


Sur  cette  enquête,  le  Recorder  r&adit  le  jugement  inter- 
locutoire qui  suit  : 
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La  Cour  eto.,  Considérant  qu'anx  termes  da  statut  9  Vie* 
toria,  ch.  113,  seç.  11,  les  demandeurs  ont  le  pouvoir  d'é- 
tablir et  fixer  un  taux  ou  prix  pour  fournir  aux  habitants 
de  la  cité  de  Québec,  un  approvisionnenoent  continu  et 
abondant  d'eau  pure  et  salubre  : 

Considérant  que  par  le  règlement  du  26  juin,  1857,  le 
conseil  de  la  cité  de  Québec,  conformément  aux  disp>o- 
sitions  du  statut  18  Victoria,  ch.  S6,  a  fixé  la  taxe  ou  prix 
annuel  de  l'eau  pour  les  maisons  occupées,  à  deux  cbelina 
dans  le  louis  sur  Ja  valeur  annuelle  cotisée  des  dites  mai- 
sons : 

Considérant,  en  fait,  qu'il  est  prouvé  en  cette  cause  que 
le  défendeur,  pendant  un  espace  de  temps  qui  n'est  pas  dé- 
terminé par  la  preuve  faite  en  cette  cause,  n'a  pas  reçu  des 
demandeurs  un  approvisionnement  continu  et  abondant 
d'eau,  dans  les  maisons  de  lui  le  dit  défendeur,  mentionnées 
aux  dits  comptes,  comme  le  veut  le  statut  ci-dessus  der^ 
nièrement  cité  : 

Considérant  qu'il  est  également  prouvé  que  les  dits  de- 
mandeurs ont  fourni  pendant  une  période  de  temps  qui 
n'est  pas  non  plus  déterminée  par  la  preuve,  telle'que  faite 
en  celte  cause,  aux  dites  maisons  du  dit  défendeur  un  ap- 
provisionnement d'eau,  chaque  jour,  pendant  un  temps 
variant  d'après  la  preuve,  de  une  à  deux  heures  et  demie, 
et  à  des  heures  différentes,  la  Cour,  avant  faire  droite  or- 
donne que  l'enquête  en  cette  cause  soit  ouverte  de  nouveau 
aux  fins  de  constater  : 

lo.  Pendant  combien  de  temps  le  défendeur  a  reçu 
comme  susdit,  un  approvisionnement  continu  d^eau  ;  2o. 
l'époque  à  laquelle  a  commencé  l'approvisionnement  d'eau 
fourni  chaque  jour  pendant  certaines  heutes  de  la  journée, 
comme  il  est  dit  ci-dessus,  et  la  quantité  et  la  valeur  de  l'eau 
ainsi  fournie. 

Après  une  autre  enquête  le  jugement  final  qui  suit  fut 
rendu. 
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La  Cour  etc. — Considérant  que  les  demandeurs  ont  failli 
de  prouver  avoir  donné  aux  deux  maisons  du  défendeur 
Bitnées  dans  le  quartier  Montcalm  de  cette  cité  de  Québec, 
un  ppprovisionnement  continu  et  abondant  d'eau,  pendant 
la  période  de  temps  mentionnée  aux  dits  comptes,  savoir  : 
du  1er  novembre  1858,  au  SO  avril  1861,  formant  pour  les 
deux  maisons  1825  jours  ;  mais  que  les  dits  demandeurs 
ont  prouvé  avoir  fourni  aux  habitants  du  dit  quartier  Mont- 
calm, pendant  le  dit  temps,  un  approvisionnement  d'eau 
estimé  en  moyenne  à  deux  heures  par  jour,  chaque  jour, 
pendant  la  susdite  période  : 

Considérant  que  le  défendeur,  sous  serment  judiciaire, 
admet  avoir  reçu  des  dits  demandeurs,  en  moyenne  chaque 
jour,  pendant  la  dite  période  de  temps,  la  quantité  de  trente 
cinq  gallons  d'eau-: 

Considérant  qu'il  est  établi  en  cette  cause  que  lal)arfique 
ordinaire  dVau  ne  contient  que  SO  gallons,  et  que  l'eau 
prise  à  la  rivière  et  amenée  dans  le  dit  quartier  Montcalm 
est  évalué/e  de  15  à  SO  sols  la  barrique  : 

Considérant  qu*en  évaluant  à  une  barrique  par  jour 
l'eau  ainsi  reçue  par  le  défendeur,  ou  à  12  sols  par  jour, 
ou  même  seulement  à  trois  sols  par  jour,  on  obtient  pour 
résultat  comme  valeur  de  la  dite  eau,  une  somme  excé- 
dant ceHe  de  $S7  .  14  réclamée  par  les  demandeurs  en  cette 
cause,  condamne  le  défendeur  à  payer  aux  demandeurs 
la  dite  somme  de  $S7.  14,  avec  intérêt  du  17  août  dernier, 
et  les  dépens. 

C'est  de  ce  jugement  que  le  défendeur  interjeta  appel. 

Lanctlois,  pour  l'appelant. — Cette  cause  présente  â  cette 
Cour  la  décision  des  trois  questions  suivantes  : 

lo.  li'approvisionnement  d'eau  que  la  corporation  a 
fourni  à  l'appelant  est-il  suffisant  pour  l'assujettir  au  paie- 
ment de  la  taxe  de  l'eau  ? 

2o.  SUl  est  démontré  que  la  corporation  n'a  pas  droit 
d'exiger  de  l'appelant  cette  taxe,  peut-elle  réusslr^à  obtenir 
de  lui  la  valeur  de  Peau  qu'il  a  reçue  ? 

2S 
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So.  Si  elle  a  ce  drbit,  comment  cette  valeur  dans  le  ca»-- 
purtioulier  doit^clle  être  concputée  ? 

L'acte  de  la  lOme  Victoria,  cbap«  113,  qui  a  permis  • 
àvia  corporation  de  faire  et  conduire  à  Québec  l'aque- 
duc,  et  d'endetter  la  cité  pour  cet  objçt  à  un  montant  consi* 
dérable,  définit  comment  l'approvisionnement  d'eau  devra 
être  donné  aux  citoyens,  La  législature  s'est  servi  des 
expressions  ^^  a  cçntinued  and  abundant  supply  of  pure  and 
wholesome  water^^^  (un  approvisionnement  abondant  et  con? 
tinu  d*eau  pure  et  salubre).  Ce  n'est  qu'à  cette  condition 
qu'elle  a  reçu  le  pouvoir  d'imposer  sur  les  citoyens  la  taxe 
de  Peau.  La  section  2,  de  la  18  Victoria,  chap.  30,  fixe 
le  temps  auquel  la  corporation  aura  droit  de  passer  un  rè- 
glement  imposant  la  taxe  de  l'eau  dans  ces  termes  : 
^  Qu'il  sera  loisible  à  la  corporation,  aussitôt  qu'elle  sera 
prête  à  fournir  de  l'eau  à  la  cité,  ou  à  aucune  partie  d'i* 
celle,  de  spécifier  et  déclarer  par  un  règlement  que  les  > 
propriétaires  de  maisons  dana  là  cité,  ou  telle  partie  d'i- 
eelle  dans  laquelle  elle  est  prête  à  fournir  de  l'eau,  seront 
soumis  à  la  taxe  ou  cotisation  annuelle,  laquelfe  taxe  on 
cotisation  ne  sera  pas  payable  cependant  avant  que  la  cor- 
poration ne  »oit  prête  à  fournir  de  l'eau  aux  propriétaires 
ou  occupants.*' 

La  13  et  14  Victoria,  cbap.  lOO,  sec.  1,  contient  de» 
dispositions  analogues  ;  le  seul  changement  apporté  par  la 
18  Victoria  consiste  dans  le  taux  de  la  taxe,  qui  de  £0  1  3 
a  été  élevé  à  £0  2  Odans  le  lonis; 

En  vorta4e. ces  dispositions  legislatives  la  corporation 
n'avait  donc  .droit  de  passer  les  règlements  produits  en 
cette  cause  que  lorsqu'elle  serait  prèle  à  fournir  un  appro- 
visionnement d'eau  abondant  et  continu.  Celui  qui  ne 
dure  qu'une  heure  ou  deux  par  joue» est-il  continu,  ?  Non, 
Est- il  abondant  ?  Non. 

On  prétendra  peut  être  que  l'appelant. pour  se  sauver  de 
payer  la  taxe  de  l'eau  aurait  dû  s'ahaleiûr  de  recevoir  l'eau . 
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de  Paqneduc.  Mais  oette  prétention  tombe  lorsque  Pon 
considère  qae  cette  taxe  par  la  loi  13  et  14  Vie.  chap.  100,. 
sec.  2f  est  payable  par  tous  lea  propriétaires  et  oceupanta^. 
de  maisons,  qu'ils  consentent  ou  non  à  recevoir  l'eau,  de 
Taqueduc.  D'ailleurs,  comment  pourrait-il  constater  et 
prouver  que  Paprovisionnement  n'a  pas  été  abondant  et 
continu. 

Si  la  corporation  n'a  pas  droit  d'exiger  de  rappelant  là 
taxe  de  l'eau,  peut-elle,  surtout  dans  la  présente  cause^ 
obtenir  de  l'appelant  un  quanlum  meruit  9  L'action  des 
intimés  réclame  la  somme  de  (37. 14  comme  due  en  vertu 
des  règlements  faits  et  pourvus  par  la  corporation  de  QuébeCy 
et  pour  les  causes  et  considérations  mentionnées  aux  comptes  ^ 
annexés.  Ces  comptes  chargent  l'appelant,  comme  débi- 
teur de  la  corporation,  en  sa  qualité  de  propriétaire  de 
deux  maisons,  d'une  taxe  de  28.  dans  le  louis  sur  le  mon- 
tant  de  sa  cotisation.  Strr  une  action  de  cette  nature,  le 
recorder  ne  pouvait  décider  que  cette  seule  question  :  l'ap- 
pelant est-il  *enu  ou  non  au  paiement  de  la  taxe  de  l'eau  ? 
L'entreprise  de  l'aqueduc  était  d'une  nature  publique,  et 
pour  l'exécuter  la  corporation  requérait  la  sanction  de  la 
législature*  Cette  dernière  lui  en  a  donné  les  pouvoirs, 
mais  à  la  condition  que  les  citoyens  ne  seraient  tenus  de 
payer l'approvisionnementd'eauque lorsqu'il  sexH\i abondant 
et  continu^  et  qu'après  l'observati<Hi  de  certaines  formalités^ 
c^est-à-dire,  lorsque  la  corporation  aurait  passé  pour  cet  ob- 
jet un  règlement  dans  les  formes  et  de  la  *  manière  voulue 
par  l'acte  d'incorporation,  et  que  ce  règlement  aurait  été 
approuvé  par  l'autorité  executive  de  cette  province.  Ce  sont  , 
des  conditions  suspen8ive8,et  par  conséquent  indi  visibles,que 
la  législature  lui  a  imposées.  Polbier^  en  son  traité  des 
Obligations  na  215  dit:  ^^  L'acoomplisseinent  detcondi- 
^^  tions  est  indivisible,  méiie  quand  ce  qui-iait  l'objet  de  la 
^^  condition,  est  quelque  chose  de  divisible."  Pour  exiger 
le  p^iemet  de  l'eau,  soit  sous  forme  de  taxe,  soit  autrement, 
la  corporation  doit  donc  se  conformer  en  entier  à. ces  cou-- 
ditions. 
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Mais  supposons  nn  instant  qae  Rappelant  soit  teûfi  de 
payer  la  valeur  de  Peau  qti'il  a  reçue  ;  comment  doit  être 
oomputée  cette  valeur  ?  Est-ce  sur  le  prix  de  transport 
chargé  par  les  porteurs  d'eau  ?  Dans  ce  cas  il  se  trouverait, 
parce  qu'il  reste  dans  le  quartier  Montcalm,  payer  cette 
eau  bien  cher,  tandisque  ceux  qui  restent  sur  les  bords 
de  la  rivière  St.  Charles  ou  du  fleuve,  et  qui  peuvent  se 
procuver  l'eau  eux-mêmes,  ne  paieraient  rien  à  la  corpora- 
tion, parce  qu'elle  ne  pourrait  pas  établir  quant  à  eux  la 
Valetir  du  transport  d'une  barrique  d'eau.  Il  paierait  plus 
cher  que  les  citoyens  demeurant  à  St.  Roch  ou  à  la  Basse- 
Ville.  Alors  si  la  corporation  tient  tant  à  l'eau  qu'elle  lui 
fournit,  qu'elle  abandonne  la  compulsion  et  le  laisse  libre 
de  se  pourvoir  comme  il  l'avisera.  Il  creusera  un  puit  sur 
non  terrain,  ou  avec  son  cheval  il  ira  quérir  au  fleuve  ou  à 
la  rivière  l'eau  qui  lui  est  nécessaire.  Ce  n'est  donc  pas 
de  cette  manière  que  cette  valeur  doit  être  établie. 

Baillaroé,  pour  les  Intimés  i — Du  jugement  de  la  Cour 
inférieur  résultent  trois  propositions  i 

le.  Que  rappelant  doit  payer  la  quantité  de  Peau  par  lui 
reçue,  sinon  suivant  le  prix  porté  aux  dits  comptes  ou 
états,  au  moins  suivant  la  valeur  de  cette  eau. 

So.  Que  cette  valeur  ne  doit  pas  être  estimée  relative^ 
ment  à  la  quantité  d'eau  fournie  à  d'autres  parties  de  la 
cité,  mais  relativement  à  la  quantité  réellement  reçue  par 
fftppelant. 

So.  Que  cette  valeur,  telle  que  prouvée  dans  la  cause^ 
excédant  la  somme  réclamée  par  les  intimés,  l'appelant 
doit  payer  cette  somme,  c'est-à-dire  $37.14. 

Ces  propositions  sont  tellement  évidentes  qu'elles  ne  de- 
mandent  aucun  développement.^ 

.  DuvAL,  Justice. — ^The  judgment  of  (his  Court  being 
motivéj  explains  itself.  We  are  not  called  upon  by  the  pléad- 
.ngs  to  decide  whether  the  defendant  <coulâ  be  compelled  to 
take  the  lesser  ^^uantity  of  water  ;  on  this  we  pronounce 
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no  opinion  ;  bnt  we  decide  that  having  willingly  received 
the  lesser  quantity  he  must  pay  for  the  water  so  received 
for  the  use  of  his  family. 

The  judgment  of  the  Cour^  below  must  therefore  be 
maintained. 

Jugement  : — The  Court,  &c.  :  Considering  that  the  ap- 
pellant, Pailes,  by  his  answers  given  on  the  serment  judiciaire 
in  the  Recorder's  Court,  admits  that  he  received  about 
thirty  five  gallons  of  water  each  day  during  the  period 
stated  in  the  acccount  filed  by  the  respondents,  and  that  it 
is  not  alleged  in  the  pleadings  of  the  appellant,  or  in  the 
answers  so  given  by  him  as  aforesaid,  that  the  quantity 
of  water  so  supplied  to  him  by  the  respondents  was  insuf- 
ficient for  the  use  of  his  household.  Seeing  that  by  the 
evidence  adduced  the  water  so  supplied  is  of  a  value  far 
exceeding  the  sum  of  money  awarded  by  the  judgment 
from  which  the  present  appeal  is  brought  :  Considering 
that  by  the  premises,  the  Mayor  &c.,  have  a  right  to 
claim  from  the  appellant,  defendant  in  the  Inferior  Court, 
payment  for  the  water  so  delivered  to  and  accepted  by  him, 
and  that  the  sum  of  money  which  the  defendant  has  been 
condemned  to  pay,  does  not  exceed,  but,  on  the  contrary, 
is  less  than  the  value  of  the  quantity  of  water  by  him  re- 
ceived, and  that  therefore  in  the  judgment  from  which  this 
appeal  is  instituted,  to  wit  :  the  judgment  pronounced  by 
the  Recorder's  Court  at  Quebec,  on  the  19th  September 
1861,  there  is  no  error  ;  doth  confirm  the  said  judgment, 
etc. 

Casault  et  Lanolois,  pour  l'appelant. 

BAiLLARoâ,  pour  les  intimés. 
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^^îiSl\  S^mÎ^^'S     district    of    QUEBEC. 

Before: — Atlwin,    Dutal,   Mbexdith,  Mohdklkt,  and 
Bbrthki4>t,  Justices. 

Beown Appellant. 

and 
OAKMiiir,f/a/.^. ••••••  •••«••  •••••«  •«« MmpandmU. 


Held  :— lo.  That  the  oUom  inaoontraot 
•«f  marriage  br  whieh  tlM  Intended  hue- 
haod  glTei  to  his  intended  wife  a  earn  of 
money  to  be  enioyed  by  ner  during  her 
aatoral  lifo,  ana  «fUr  her  death  to  go  to, 
and  be  dirided  among«  the  children  of  the 
tatonded  macri«gei  eraates  a  moftcage 
npon  the  property  of  the  intended  niiB- 
band  whiw  giyee  to  the  ohildren  bozn  of 
the  said  mairiaffe  a  preferenoe  over  the 
flvbaeauent  erediton  of  their  father  ; 
.nolwituBtanding  a  claoae  in  the  said 
eontraot  to  the  eifeot  that  the  grant  was 
made  on  the  absolute  condition  that  the 
intended  husband  should  have  the  right 
^  alienate,  sell  and  dispose  of,  withont 
interruption  fh>m  his  intended  wife,  any 
property  npon  whieh  she  might  'have 
a  mortgage  by  reason  of  the  said  clause. 

3o.  Tnat  general  mortsages  ereated  an- 
terior to  the  passing  of  we  registry  ordi- 
nance, 4  Vic,  cap.  80,  attach  to  property 
«omhaasd  by  the  debtor  submqnenây  to 
it  passing  of  the  said  ordinance. 


Jugé  : — lo.  Que  la  clause  dans  un  con- 
trat de  mariage  par  laquelle  le  futor 
époux  donne  à  sa  future  épouse  une  som- 
me d'argent  pour  par  elle  eb  jouir  sa  vie 
durante,  et  après  son  déoàsétee  partagée 
entre  les  enfants  de  leur  futur  mariage, 
crée  une  hypothèque  sur  les  -propiiétée 
du  futur  époux  qui  donne  aux  enfants  nés 
du  dit  marisge  une  préférence  sur  les 
créanciers  suneéquents  de  leur  père  :  non- 
obstant une  danse  au  dit  contrat  à  relEM 
que  la  donation  était  faite  à  la  condition 
absolue  que  le  futur  époux  aurait  le  droit 
de  disDoser,  sans  empwhement  de  la  |Mit 
-de  sa  Tuture  épouse,  d'aucune  propnété 
sur  laquelle  «Ue  pourrait  wxkt  um  hy- 
pothèque en  raison  de  ladite  clause,  ou  de 
raiiéner  ou  de  la  Tendre. 

to.  Que  les  hypothèques  générales 
créées  avant  la  passation  ae  Tordonnance 
les  enregistremeDts,  4  Vie,  chap.  30,  af- 
fectent les  propriétés  aoquises  par  le  dé- 
biteur subséquemment  à  la  passation  de  la 
dite  en 


Judgment  rendered  the  18th  of  December^  1862. 

On  the  Srd  January,  1842,  Thomas  W.  Lloyd  and  Paol 
Lepper,  became  the  purchasers  of  a  certain  brewery,  and 
thenceforward  continued  to  hold  the  same,  each  having  an 
undivided  half  or  moiety. 

The  undivided  half  of  Lepper  having  been  sold  under 
execution,  the  appellant,  Brown,  became  an  opposant, 
and  in  his  opposition  alleged  that  by  a  deed  of  obli- 
gation, executed  before  Austin  and  colleague,  nota- 
ries, on  the  1st  of  February,  1849,  Lloyd  and  Lepper 
acknowledged  themselves  to  be  indebted  to  the  said  Brown 
in  the  sum  of  £500,  and  to  secure  the  payment  thereof 
hypothecated  the  property  in  question. 
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The  respondents  were  also  opposants,  and  claimed  to  be 
paid  £500  out  of  the  undivided  half  of  the  said  brewery, 
in  virtue  of  a  contract  of  marriage  entered  into  on  the  SOth 
July,  1ÔS1,  between  the  late  Paul  Lepper  and  Eliza  Atkins, 
his  first  wife.  The  stipulation  in  regard  to  the  amount 
claimed  is  as  follows  : — 

*^  And  in  view  of  the  said  intended  marriage,  and  in 
**  consideration  as  well  of  thé  foregoing  agreements  and  re- 
^*  nunciatiôns,  as  of  the  love  and  affection  which  he  the 
^^  said  Paul  Lepper  entertains  for  the  said  Eliza  Atkins,  he 
^*  the  said  Paul  Lepper  doth  give,  grant  and  confirm  unto 
"  the  said  Eliza  Atkins,  the  sum  of  £500,  current  tnoney  of 
"  this  Province,  to  bi^by  her  the  said  Eliza  Atkins,  enjoyed 
''  and  possessed  during  her  natural  life,  and  after  her  death 
'^  the  said  sum  of  £500,  to  go  to,  and  be  divided  among,  the 
*'  children,  issue  of  the  said  intended  marriage  between 
^  the  said  Paul  Lepper  and  the  said  Eliza  Atkins  ;  and  in 
"  case  that  there  be  no  child  or  children  of  the  said  in- 
^<  tended  marriage,  living  at  the  time  of  the  decease  of 'the 
'^  said  Eliza  Atkiy,  then  the  said  sum  of  £500  cur- ^ 
^^  rency,  shall  ana  will  devolve  unto  the  heirs  and 
^  legal  representatives  of  the  said  Paul  Lepper,  to  Jt>e  by 
"  them  enjoyed  and  possessed  in  full  property  for  ever." 

The  respondents  are  the  children,  issue  of  the  marriage 
between  ihe  late  Eliza  Atkins  and  the  late  Paul  Lepper, 
and  claim  the  £500,  under  the  said  contract  of  marriage, 
which  was  duly  registered  ;  and,  having  been  entered 
into  before  the  passage  of  the  registry  ordinance,  it 
was  alleged  it  affected  all  the  property  which  the  said  Paul 
Lepper  possessed  at  the  time  of  bis  marriage,  as  w«ll  as 
that  which  he  thereafter  acquired. 

The  appellant  contested  the  oppositioti,  and  tiie  parties 
having  been  heard,  the  Court  below,  on  the  sixteenth  day 
of  April,  1862,  rendered  the  following  judgment  : — 

*^  The  Court:— Considering  that  the  late  Paul  Lepper,  in 
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<<  and  by  his  marriage  contract  with  the  late  Eliza  Atkins, 
<<  gave,  granted,  and  confirmed  nnto  her  the  sum  of  five 
^*  hundred  pounds,  current  money  of  this  province,  to  be  by 
^*  her  enjoyed  and  possessed  during  her  natural  life,  and  at 
^*  her  death  the  said  sum  of  five  hundred  pounds  to  go  to, 
^^  and  be  divided  among,  the  children,  issue  of  the  in- 
^^  tended  marriage  between  the  said  Paul  Lepper  and  tbe 
"  said  Eli^a  Atkins,  and  in  case  that  there  should  be  no 
^^  child  or  children  of  the  said  intended  marriage,  living 
^'  at  tbe  time  of  the  decease  of  the  said  Eliza  Atkins,  then 
^*  the  said  sum  of  five  hundred  pounds  should  and  would 
^^  devolve  unto  the  heirs  and  legal  representatives  of  tbe 
^'  said  Paul  Lepper,  to  be  by  them  enjoyed  and  possessed 
^^  in  full  property  for  ever,  and  that  the  foregoing  stipulation 
^*  and  grant  in  the  said  marriage  contract,  was,  and  is,  a 
^^  douaire  prefix  of  five  hundred  pounds,  with  tbe  enjoy- 
'^  ment  in  the  said  Eliza  Atkins,  and  the  property  in  her 
*^  children,  as  intended  and  defined  by  law  ; — considering 
*^  that  the  condition  attached  to  the  said  grant,  that  the  said 
^^  Paul  Lepper  should  and  would  have  the  right  and  power 
^^  to  alienate,  sell  and  dispose,  without  interruption  from 
^^  the  said  Eliza  Atkins,  of  all  and  evAy  immoveable  pro- 
**  perty,  that  he  the  said  Paul  Lepper  might  become  pos- 
*'  sessed  of,  and  upon  which  property  the  said  Eliza  Atkins 
**  might  have  a  mortgage  for  the  said  sum  of  five  hundred 
^^  pounds,  granted  to  her  as  aforesaid,  did  not,  and  cannot 
^^  be  construed  to,  authorize  the  said  Eliza  Atkins  to  bar 
*^  the  rights  of  her  children. — Considering,  moreover,  that 
*^  the  said  Paul  Lepper  did  not  sell,  alienate,  and  dispose 
^^  of  the  property  upon  which  attaches  the  mortgage  of  the 
^^  children  issue  of  the  said  marriage,  and  that  the  contro- 
*^  versy  between  the  said  William  Brown  and  the  «aid 
**  children  is  that  of  two  mortgage  creditors,  and  that  the 
**  date  of  mortgage  must  settle  their  respective  rights. 
**  ConsideriDg  that  the  mortgage  of  the  said  children  is  long 
**  anterior  to  that  of  the  said  William  Brown,  and  that  no 
^*  act  of  their^s  has  barred  or  prejudiced  their  said  right  of 
^*  mortgage,  and  considering  that  the  plea  of  perpetual  ex- 
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*'  ception  of  the  said  William  Brown  to  the  opposition  of 
^^  the  said  Jane  Oajcman,  in  her  said  quality,  and  Eliza 
^^  Lepper,  Richard  James  Walsh,  and  Arthur  Lepper,  is 
^'  wholly  unfounded  in  fact  and  in  law,  the  same  is  hence 
*^  dismissed  with  costs  ;  and  the  opposition  of  the  said 
*^  Jane  Oakman,  ei  al.^  maintained 

It  was  from  this  judgment  that  Brown  instituted  an  ap- 
peal. 

Parkin,  for  appellant  r — 

The  covenant  in  the  contract  of  marriage  under  which 
the  parties  claim  to  maintain  their  pretensions,  is  couched 
in  these  terms  :  **  and  in  the  view  of  the  said  intended 
marriage  and  in  consideration  as  well  of  the  foregoing 
agreements  and  renunciation,  as  of  the  love  and  afiection, 
which  he  the  said  Paul  Lepper,  entertains  for  the  said 
Eliza  Afkins,  he  the  said  Paul  Lepper  doth  give,  grant 
and  confirm  unto  the  said  Eliza  Atkins,  the  sum  of  five 
hundred  pounds,  current  money  of  this  province,  to  be  by 
her  the  said  Eliza  Atkins  enjoyed  and  possessed  during 
her  natural  life,  and  at  her  death  the  said  sum  of  five  hun- 
dred pounds  to  go  to,  and  be  divided  among,  the  children, 
issue  of  the  said  intented  marriage  between  the  said  Paul 
Lepper  and  the'said  Eliza  Atkins,  and  in  case  that  there 
be  no  child  or  children  of  the  said  intended  marriage,  liv* 
ing  at  the  time  of  the  decease  of  the  said  Eliza  Atkins, 
then  the  said  sum  of  five  hundred  pounds  currency,  shall 
and  will  devolve  unto  the  heirs  and  legal  representatives  of 
the  said  Paul  Lepper,  to  be  by  them  enjoyed  aifd  possessed 
in  full  property  for  ever  ;  but  the  said  grant  of  £500  is 
hereby  declared  to  be  made  on  the  absolute  condition  that 
the  said  Paul  Lepper  shall  and  will  have  the  ri^'-ht 
and  power  to  alienate,  sell  and  dispose  mthmil  inter^ 
ruplton  from  the  said  Eliza  Atkins,  of  all  and  every  the  im- 
moveable property  that  he  may  hereafter  become  pos- 
sessed of,  and   upon  which   property  the  said  Eliza    At« 
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lins   might  liave   a  mortgage  for  the  said  sum  of  £500, 
granted  to  her  as  aforesaid.''  * 

It  is  established  as  a  matter  of  fact  in  this  case,and  indeed 
it  is  not  contested,  that  the  real  property  in  qaestion  was  ac- 
quired by  the  said  late  Paul  Lepper  after  his  marriage  with 
Eliza  Atkins,  and  is  subject  to  the  operation  of  the  clause 
in  the  contract  of  marriage  above  cited,  and  to  all  the  rights 
and  liabilities  created  by  the  same.  It  is  therefore  pre- 
sented to  this  Court  as  the  sole  question  for  consideration, 
what  are  the  rights  and  liabilities  created  by  the  said 
clause  ?  It  is  manifest  that  an  estate  is  created  in  favor  of 
Eliza  Atkins,  which  is,  the  usufruct  during  her  life,  of  the 
said  sum  of  money  ;  that  another  interest  or  estate  is  re- 
served in  favor  of  the  said  late  Paul  Lepper,  and  a  third 
estate  or  interest,  which  is  only  contingent,  is  created 
in  favor  of  the  heirs  of  the  said  late  Paul  Lepper,  and  it  is 
the  pretension  of  the  said  appellant  that  this  last  interest 
could  only  vest  in  the  said  heirs  upon  the  supposition  that 
the  .  aid  late  Paul  Lepper  did  not  avail  himself  of  the  re- 
servation which  he  made  of  the  power  to  alienate  the  said 
property,  and  that  no  right  or  estate  whatever  was  conveyed 
to  the  said  Eliza  Atkins,  or  the  heirs  of  the  said  Paul  Lep- 
per, except  as  secondary  to  the  right  expressly  reserved  by 
him  to  alienate  the  said  real  property  at  his  own  will  and 
pleasure. 

«  That  the  clause  in  question  did  not  create  a  douaire 
prefix  is  manifest  from  the  circumstance  that  the  order  of 
descent  is  particularly  provided  for  and  not  left  to  the 
naked  operation  of  law,  thus  violating  the  principle  ^^  le 
douaire  est  le  propre  des  enfanis^^^  inasmuch  as  under  many 
circumstances  which  might  be  imagined  to  occur,  the 
order  of  succession  under  the  stipulations  of  the  said  clause 
might  be  diDerent  from  what  would  occur  in  the  case  of  a 
douaire  préfiZy  and  in  any  case  parties  taking  the  capital  so 
secured  would  take  it,  not  in  virtue  of  the  law,  but  in  vir* 
tue  of  the  stipulations  of  the  said   contract.     Under  these 
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<;ircumstances  the  -appellant  contends  that  the  late  Paul 
Lepper  reserved  to  himself  the  full  and  free  disposal  of 
his  property,  and  that  the  covenants  of  the  said  clause 
were  only  to  take  effect  in  favor  of  his  wife  and  heirs  in 
the  event  of  his  dying  in  the  possession  of  the  said  pro- 
perty, and  leaving  the  same  unencumbered.  This  will  ap- 
pear to  be  the  contract  between  the  parties,  and  by  which 
they  are  all  bound. 

But  it  is  contended  that  the  power  to  alienate  is  not  a 
power  to  mortgage,  to  this  the  appellant  replies  that,  a 
IHortgage  is  truly  an  alienation  and  viewed  by  all  the  au- 
thors as  such.  Thus,  neither  a  curator  nor  tutor  tias  the 
power  to  sell  or  mortgage  real  property,  and  the  formalities 
to  be  observed  in  order  to  obtain  the  power  to  do  so,  are  si- 
milar, and  only  obtained  for  the  same  causes  and  after  the 
exercise  of  the  same  judicial  authority  to  confer  such  power  ; 
mortgage  and.  alienation  being  treated  in  all  respects  as 
similar.  In  the  second  place  the  appellant  contends  that 
even  if  it  were  otherwise,  the  greater  power  includes  the 
less  and  the  person  in  possessicyi  of  his  own  property  who 
has  thjy^ower  to  alienate  the  same^  which  was  the  case  in 
the  present  instance  with  the  said  late  Paul  Lepper,  must 
necessarily  be  clothed  with  the  power  to  partially  alienate 
the  same  by  mortgage.   , 

Meredith,  Justice. — This  case  comes  before  the  Court 
upon  a  contestation  by  the  opposant,  Brown,  of  an  oppo- 
sition filed  by  the  respondents  as  the  children  issue  of  the 
marriage  of  the  late  Paul  Lepper  with  Eliza  Atkins. 

The  marriage  contract  between  the  said  Paul  Lepper  and 
£Iiza  Atkins  bears  date  the  30th  day  of  July,  1831,  and 
was  duly  registered  ;  and  the  claim  oi  the  respondents  is 
for  a  sum  of  £500,  payable  to  them  under  the  said  mar- 
riage contract. 

The  claim  of  the  opposant  Brown  is  based  upon  an  hy- 
pothec in  his  favour  bearing  date  the  first  day  of  February, 
1849,  also  duly  registered. 
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And  on  the  part  of  the  said  Brown  it  is  contended  that 
he  ought  to  be  collocated  under  his  said  hypothec,  in  pre- 
ference to  the  claim  of  the  said  respondents  for  the  said 
sam  of  £500,  so  payable  to  them  under  the  said  marriage 
contract. 

The  controversy  now  to  be  determined  by  us  turns  upon 
certain  covenantSi  contained  in  the  said  marriage  contract. 

(1) 

By  these  covenants  certain  rights  were  created  in 
favour  of  the  said  Eliza  Atkins,  and  certain  other  rights 
were  created  in  favour  of  the  children  to  be  bom  ot  her 
marriage  with  the  said  Paul  Lepper.  The  condition*: 
^^  That  the  said  Paul  Lepper  shall  and  will  have  the  right 
^^  and  power  to  alienate,  sell  and  dispose,  without  inte^ 
^^  ruption  from  the  said  Eliza  Atkins,  of  all  and  every  im- 
^^  moveable  property  that  he  may  hereafter  become  por 
^^  sessed  of,  and  upon  which  property  the  said  Eliza  At- 
^^  kins  might  have  a  mortgage  for  the  said  sum  of  £500, 
^^  granted  to  her  as  aforesaid  :  '*  deprived  her  of  the  power 
which  she  would  otherwise  have  had  of  impugning  any 
alienation  which  the  said  Panl  Lepper  might  make  of 
any  real  estate  subject  Id  her  mortgage  for  the  pa||Dent  of 
the  said  sum  of  £500.  But  that  clause  does  not  in  express 
terms  extend  to  the  children  to  be  born  of  the  said  mar- 
riage, and  I  do  not  think  it  ought  to  be  extended  to  them  by 
implication. 

I  hold  it  to  be  certain,  notwithstanding  some  authorities 
to  the  contrary,  that  the  parties  to  a  marriage  contract  have 
a  right  to  make  any  covenants  they  like,  provided  such  co- 
venants are  neither  prohibited  by  law  nor  opposed  to  sound 
morals,  and  if  in  the  case  before  us  the  contract  had  given 
the  said  Paul  Lepper  the  same  powers  with  respect  to  his 
children,  that  have  been  given  to  him  with  respect  to  his 
wife,  I  would  have  had  no  hesitation  in  giving  effect  to 
such  a  covenant. 

But  where  the  parties  to  a  marriage  contract  desire  to 

(I)  FUtA^nnp.  MS. 
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create  rights  different  from  those  to  which  they  woul  A>e 
entitled  under  the  common  law,  they  must  do  so  in  express 
tenns,  and  an  exceptional  power,  given  to  the  prejudice  of 
one  person,  cannot  be  so  interpreted  so  as  to  render  it  oper- 
ative as  against  other  parties. 

By  the  marriage  contract  in  question  the  husband  was 
given  4he  power  of  defeating,  as  regards  his  wife,  a  provi- 
sion in  the  nature  of  conventional  dower  ;  but  he  was  not, 
it  seems  to  me,  given  such  power  as  regards  his  children  ; 
and  I  therefore  am  of  opinion  that  he  could  not  exercise 
that  power  so  as  to  defeat  the  claims  of  his  children  as 
dmêoiriersj  they  having  renounced  his  succession. 

For  these  reasons,  and  without  entering  upon  the  discus- 
sion of  the  other  questions  raised  in  this  cause,  I  am  of 
opinion  that  the  Judgment  of  the  Court  below  which  main- 
tains the  claim  of  the  children  under  the  said  marriage 
contract,  and  in  efiect  declares  that  their  claim  could  not 
be  defeated  by  mortgages  created  by  their  father  after  the 
date  of  the  said  marriage  contract,  ought  to  be  confirmed. 

MovDELKT,  Justice  : — I  am  clearly  of  opinion  that  the 
judgment  of  the  Court  below,  awarding  to  the  respondents 
£500  on  their  opposition  as  the  children  issue  of  the  mar- 
riage of  the  late  Paul  Lepper  with  Eliza  Atkins,  and  dis- 
missing the  contestation  of  this  opposition  by  the  appel- 
lant, should  be  confirmed. 

The  power  to  alienate,  sell  and  dispose,  without  interrup- 
tion from  the  said  Eliza  Atkins,  is  evidently  limited  to  an 
alienation,  ijltle  or  diposal  of  the  property,  as  affect- 
ing the  rights  of  the  said  wife,  and  has  reference  solely  to 
such  mortgage  which  the  wife  might  have  on  such  pro- 
perty; This  right  cannot  be  extended  in  a  w^y  adverse  to 
the  interests  of  the  children. 

I  think  we  need  not  say  any  thing  touching  the  other 
points,  the  present  being  decisive. 
Jugdment  of  the  Court  below  confirmed. 
Parkin  and  PaBNTi.AirD,  fer  appellant. 
'  VAiTNoyous,  for  respondents. 
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04k<i<£T  DIT  TouBAVGSAu .•».   dppeloni. 

et 
Hènaud ...•..• •••.•••••.   Intimé.  (1) 

MoNDXLST,  Juge. — La  question  ;i  été,  en  Cour  de  pre- 
mière instance,  jugée  sur  la  défense  au  fonds  en  droit  à 
Topposition. 

Voici  ce  dont  il  s'agit  : 

Un  père,  par  prudence,  sans  doute,  impose  à  la  dispo- 
sition de  ses  biefis  à  ses  enfants,  la  condition  suivante  : 

^^  Il  est  spécialement  ordonné  que  ses  enfants  ne  pour- 
ront en  aucune  manière  engager,  affecter,  hypothéquer  ou 
aucunement  aliéner  les  biens  immeubles  étant  dans  leurs 
lots  respectifs  d'après  les  partages  faits  au  dit  testament, 
qu'après  vingt  ans  à  compter  du  jour  du  décès  du  dit  tes- 
tateur, sous  peine  de  nullité  de  tous  actes  qu'ils  feraient 
contraires  à  la  dite  intention  du  testateur."' 

Le  dé£»idettr,  enlsint  du  testateur,  qui  est  décédé,  a  été 
poursuivi,  et  l'immeuble  sçiisi  sur  lui.  Sur  oe  opposition 
de  la  part  du  défendeur  fondée  sur  la  clause  du  testament 
sus-relatêe. 

Le  demandeur  a  attaqué  cette  opposition  par  une  dé- 
fense en  drqii^  et  une  exception  péremptaire  en  droit.  Il  ne 
s'agit  que  de  la  défense  en  droit. 

La  clause  me  parait  bien  sage,  et  assurément  qu'un 
père  en  limitant  à  vingt  ans  le  droit  chez  ses  pnfants,  d'a- 
liéner ou  hypothéquer  les  biens  qu'il  leur  laisse,  à  la.con- 
condition  qu'il  juge  à  propos  de  mettre,  à  sa  libéralité,  ne 
doit  pas  être  rencontré  par  la  singulière  raison  qu'il  ne 
devait  pas  être  sérieux,  que  ce  n'était  qu'un  avis,  qn^un 
conseiL 

Qi;elques-uns  des  anciens  auteurs  se  contentent  de  re- 
pousser cette  condition  ainsi  imposée,  mais  quelles  raisons 

(1)  Voyn  Ift  pninière  pacti»  dmtmgçtui  de  Mtli  eMue^ji^rè,  |».  318. . 
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donnent-ils  ?  Aucune,  à  mon  avis — si  ce  n^est  qn'il  n'y  pas^ 
de  substitution,  ni  de  fidéicommis  d'établi.  Qu'a  à  faire 
cela  à  la  question  ?  Il  ne  s'agit  aucunement  de  substitu-^ 
tion,  ni  de  fidéfcommis — et  il  me  semble  que  le  fils  n'au- 
Tait  dû  rien  dire  de  cela. 

Il  n'y.  a  aucun  texte  de  loi  qui  affecte  la  clause  dont 
il  est  question.  Il  faut  donc,  par  conséquent,  chercher 
dans  la  raison,  la  justice  et  une  saine  philosophie,  la  so* 
lution  de  cette  question,  qui,  a  mon  avis,  ne  fait  pas  la 
moindre  difficulté. 

II  n'y  a  rien  de  plus  raisonnabje  que  cette  condition, 
c'est  un  acte  qu'un  père  sage  et  prudent  est  censé  avoir  ei> 
d-excellenles  causes  d'imposer.  Le  testateur  pouvait  ne 
pçi8  laisser  ce  bien  à  cet  enfant,  alors  les  créanciers  n'au" 
raient  eu  rien  à  dire. 

Il  n'y  a  rien  de  plus  juste  envers  les  enfants,  qu'il  con* 
vient  d'habituer  à  jouir  en  propriétaires  sages  et  prudents, 
qu'il  importe  d'empôober  de  faire  passer  leurs .  biens  de 
famille,  en  mains  étrangères.  Au  reste,  cette  prohibitioo 
est  limitée  à  vingt  ans. 

Il  y  a  dans  cette  disposition  un  acte  d*unç  saine  pbiio* 
Sophie  de  la  part  du  père, qui  ne  viole  aucun  principe,  qui 
ne  fait  rien  contre  l'ordre  public,  ni  contre  les  bounce 
mœurs,  c'est  conforme  à  notre  droit  du  Canadai  Stat.  de 
1774,  et  Stat.  de  1801,  mais  qui,  par  sa  sagesse,  contribue 
à  faire  faire,  ce  qu'il  importe  à  la  société  de  voir  s'effec' 
tuer,  l'économie  et  la  prudence  de  ses  membres,  et  la  con^ 
servation  raisonnable,  pour  quelque  temps  du  moins,  de  la 
propriété,  dont  la  stabilité  est  d'une  grande  importance. 

Je  pense,  va  sans  dire,  que  l'autorité  de  Troplong,  en 
dit  plus,  en  peu  de  lignes^  que  tout  ce  que  certains  auteurs 
se  sont  complus  à  répéter  les  uns  après  les  autres,  il  est  à 
peine  nécessaire  que.  j'ajoute  que  je  préfère  me  ranger  avec 
lui,  du  côté  de  la  raison,  de  la  justice  et  de  la  philosopI|ie| 
en  l'absence  d'un  texte  formel  de  la  loi,  qae  d'accepter 
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sans  les  soumettre  à  l'analyse  raisonnêe,  les  assertions 
crues  de  quelques  antevrs  qui  se  bornent  à  le  faire,  ou  qui, 
pour  appuyer  leur  sentiment,  amènent  la  substitution  et  le 
fidéicommis  en  scène,  là  où  il  n'en  est  aucument  ques* 
tion.  Je  me  contente  donc  de  lire  les  quelques  lignes  de 
Tropiong  qu^appuie  Demolombe,  et  de  résumer  toute  ma 
pensée  dans  leur  opinion  si  exactement  exprimée,  et  bien 
mieux  rendue  que  je  ne  le  pourrais  faire.  (1) 

^^  No.  271.  Que  dirons-nous  de  la  clause  portant  dé- 
fense d'aliéner  par  vente,  échange  ou  engagement,  pendant 
un  certain  temps  ?  Les  opinions  sont  partagées.  Mais  je 
ne  vois  rien  qui  vicie  cette  condition,  qui  souvent  est  im- 
posée par  le  testateur  pour  de  bonnes  raisons  de  pré- 
voyance, de  convenance,  d'économie  domestique.  Le  do- 
nateur, en  donnant  un  immeuble  à  une  personne  de  sa  fa- 
mille, peut  cependant  éprouver  du  regret  de  le  voir,  de 
son  vivant,  sortir  des  mains  de  celui  qu'il  considère  comme 
un  autre  lui-même  ;  il  lui  impose  alors  l'obligation  de  ne 
pas  aliéner  de  «on  vivant.  Dans  d'autres  circonstances, 
le  testateur  peut  craindre  que  le  légataire  ne  soit  tiop 
pressé  de  jouir  et  qu'il  n'abuse  du  droit  de  propriété  dont 
il  le  gratifie  :  pour  Taccoutumer  à  être  propriétaire,  pour 
l'arlFeclionner  à  sa  propriété,  il  lui  impose  la  condition  de 
la  garder  pendant  cinq  ans.  Ne  sont-ce  pas  là  des  me- 
sures sages  et  prudentes?  Pourquoi  les  repousser  avec 
une  sévérité  sans  règle  ?  La  prohibition  d'aliéner  n'est 
censée  contraire  à  la  liberté  qu'autant  qu'elle  est  absolue  ; 
c'est  alors  seulement  qu'elle  est  considérée  comme  ncm 
écrite." 

J'ajouterai  pourtant  que  ce  n'est  pas  parce  que  Tropiong 
et  Demolombe  pensent  ainsi  que  je  me  décide,  mais  parce 
que  leur  sentiment  étant  d^accord  avec  ce  que  je  pense 
être  vrai,  je  les  cite  comme  appuis,  et  non  comme  autorité 
à  laquelle  il  faille  me  soumettre.  En  pareille  matière, 
je  ne  me  soumets  qu'à  un  texte  de  la  loi,  ou  l'ordonnance. 

(1)  Tropkog,  Dopationi  «ntn  Tifii,  no.  271  :— J>einolomb«rao>  291  Jusqu'à  303. . 
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Je  pense  donc  que  le  jugement  de  la  €onr  de  première  ins- 
tance devrait  être  infirmé,  et  la  défense  en  droit  renToyée. 

Bkrthclot,  Juge. — Par  son  testament  du  6  Juin,  1855, 
Gauvreau,  notaire,  fea  Joseph  Gaillet  dit  Tourangeau  a  dis- 
posé ^  ses  biens  en  faveur  de  ses  enfants  :  ^  «rec  Aéfense 
^*  d'eagager,  affecter,  hypothéquer,  vendre,  échanger  ou 
'^  autrement  aliéner  les  dits  biens  immeubles,  qu^après  vingt 
^'  ans  à  ^<H9ipter  du  jour  <lu  décès  du  testateur,  sous  peine 
^^  de  nullité  de  tous  actes  qu'ils  feront  contraires  à  la  dite 
**  intention  du  testateur," 

La  question  soulevée  est  de  savoir  si  cette  défense  doit 
avoir  son  effet,  ou  si  elle  ne  doit  pas  tomber  à  néant,  attendu 
que  le  testateur  n'a  pas  établi  de  substitution,  et  n'a  pas 
indiqué  à  qui  iraient  les  biens  dans  le  cas  où  les  légataires 
en  aliénant  auraient  perdu  la  propriété  ou  la  possession 
des  dits  immeubles. 

II  faut  bien  remarquer  qu'il  ne  s'agit  que  d'une  défense 
d'aliéner  limitée  à  vingt  ans,  et  non  pas  dune  défense  d'a- 
liéner pour  toujours,  et  si  l'on  voulait  bien  compiendre 
combien  il  y  a  de  différence  entre  l'un  et  l'autre  cas,  on  ne 
trouverait  pas  toute  la  difficulté  que  Ton  croit  voir  dans 
cette  espèce. 

Sous  l'ancien  droit  français  une  défense  d'aliéner  pour 
toujours,  sans  substitution,  ou  sans  indication  de  personne 
pour  recueillir  dans  le  cas  où  la  condition  serait  violée  psff 
le  légataire  ou  le  donataire,  était  regardée  comme  nulle  et 
sans  effet.  C'est  ce  qui  pamit  être  enseigné  par  Ricard  et 
Pothier,aux  endroits  cités  dans  le  factum  de  l'intimé,  dans 
le  cas  d'une  défense  d^aliéner  illimitée,  mais  ni  l'un  ni 
l'autre  nWt  traité  de  la  défense  d'aliéner  pour  un  temps,  en 
sorte  que  l'on  ne  doit  pas  recevoir  comme  règle  absolue,  ce 
que  l'un  et  l'autre  nous  enseignent  sur  ce  sujet. 

Dans  cette  cause  il  ne  s'agit  que  de  défense  durant  «a 

certain  temps,  (cas  tout  différent)  et  qui  est  regardé   avec 

raison  par  Troplong,  Donations,  No.  271,  et  par  Demo- 

lonabe,  vol.  18,  no.  294,  comme  étant  une  clause  qui  doit 

24 


354 

avoir  son  effet.  Tropiong  s'exprime  ainsi  ;  "  La  probîbilioo 
**  d'aliéner  n'est  ainsi  «contraire  à  la  liberté  qu'autant 
"  qu'elle  est  absolue  :  c'est  alors  seulement  qu'elle  est  con- 
"  bidérée  comme  non  écrite.'"' 

Demolombe,  no.  294,  ^^  Mais  si  nous  eonsidérons  comme 
•*  illicite  la  condition  de  ne  pas  aliéner,  lorsqu'elle  est  ab- 
*'  solue  et  indéfinie,  notre  avis^e8t,afi  contraire^  qu'il  faut  la 
^  considérer  comme  lisite,  lorsqu'elle  est  seulement  relative 
.  "«et  temporaire,  et  qu'elle  se  trouve  d'ailleurs  justifiée  par 
"  un  intérêt  sérieux. 

"  C'est  ce  qui  peut  arriver  dans  trois  cas,  à  savok  r  lors- 
^^  qu'elle  a  pour  but  de  garantir  r 

"  a.  Soit  l'intérêt  du  disposant  ;, 

^'  b.  Soit  l'intérêt  d'un  tiers  ; 

*^  c.  Soit  même  aussi  l'intérêt  du  donataire  ou  du  léga- 
"  taire. 

Après  avoir  expliqué  ce  qu'il  entend  par  l'intérêt  du  dis- 
posant et  l'intérêt  d'un  tiers,  il  en  vit^nt  au  no.  S03,  à  dire  : 
^^  Enfin,  nous  avons  dit  qu'il  se  pouvait  même  que  la  con- 
^^  dition  de  ne  pas  aliéner  dût  être  considérée  comme  licite, 
^^  dans  le  cas  où  elle  aurait  été  imposée  dans  l'intérêt  da 
''  donataire  ou  du  légataire. 

"  Cette  dernière  application  de  notre  règle  est,  toutefois, 
^^  la  plus  délicate.  Le  disposant,  par  exemple,  a  mis  pour 
^^  condition  qae  le  donataire  ou  le  légataire,  qui  est  encore 
^^  un  jeune  homme  de  20  ans,  ne  pourrait  pas  aliéner 
^^  avant  d'avoir  atteint  Page  de  25  ans  ou  avant  de  s'être 
^'  établi  par  mariage,  l^st-ce  licite  ?  non,  pourrait-on  ré- 
'^  pondre  :  car  une  telle  condition  n'est  qu'une  proleagation 
^^  de  minorité  et  dincapacîté  relativement  à  la  chose  don- 
"  née  ou  léguée  ;  et  puis,  si  on  peut  défendre  l'aliénation  au 
^^  gratifié  pendant  cinq  ans,  pourquoi  pas  pendant  dix  ans, 
^*  pendant  vingt  ans,  pendant  toute  sa  vie  ? 

"  Nous  avions  d'abord  été  portés  à  le  croire  ainsi.    Mais 
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*^  pourtant  est-ce  que  l'on  ne  considère  pas  généralement 
^^  comme  licite  la  condition^qai  serait  imposée  an  donataire 
^'  ou  au  légataire  de  ne  pas  se  marier  avant  un  certain 
**  temps  ?  Or  la  capacité  de  se  marier  est  certes  tout  autant 
^^  de  droit  public  que  la  capacité  d'aliéner  ;  et  puisque  la 
'*  condition  de  ne  pas  se  marier  avant  un  certain  temps,  est 
^^  licite,  pourquoi  la  condition  de  ne  pas  aliéner  avant  un 
*'  certain  temps  serait-elle  illicite  ^  *' 

Il  me  semble  que  l'on  ne  peut  douter  quel  est  le  senti- 
ment de  Tauteur,  et  je  ne  vois  pas  qu'il  se  soit  contredit 
en  disant  au  no.  206,  •^^  qu'un  légataire  qui  aurait  consenti 
*^  à  l'aliénation  ne  serait  pas  reçu  ensuite  à  se  prévaloir 
^^  contre  les  tiers  auxquels  il  aurait  concédé  des  droits,  de 
**  la  défense  d'aliéner,  qui  lui  aurait  été  imposée,  et  qu'il 
^*  aurait  lui-même  enfreinte  ;  car  il  ne  se  peut  pas  qu'il 
^*  évince  ceux-là  mêmes  auxquels  il  doit  garantie." 

Pandectes,  vol.  12,  p.  245,  quand  la  défense  d'aliéner 
fait  présumer  Texistence  d'un  fidéicommis  :  ^^  Mais  si  les 
*^  testateurs  n'adoptent  ce  mode  de  disposition  que  dans 
5*  l'intérêt  de  leurs  enfants  descendants,  etc.,  etc.,  elle  doit 
"  être  observée  ;  cette  défense  toutefois  ne  peut  préjudicier 
**  ni  aux  créanciers  ni  au  fisc."« 

Si  donc  pour  se  conformer  à  cette  disposition  l'héritier  a 
vendu  ses  propres  biens  pour  acquitter  les  dettes  du  testa- 
teur, les  fidéicommissaires  courront  les  mêmes  chances. 
Z'ofi  voiù  quHl  ne  s^agii  que  des  créanciers  du  testateur^  et 
non  de  ceux  du  légataire. 

Dans  le  cas  actuel  le  légataire  n'a  pas  vendu  ;  il  a  con- 
tracté une  dette,  il  devra  la  payer  sur  la  garantie  qu'il  en  a 
donnée  et  pouvait  donner  sur  ses  biens  libres,  ou  ceux  quHl 
iieni  de  son  père^  sur  et  à  même  les  revenus  qu'ils  pourront 
donner  pendant  vingt  ans.  C'est  là  l'étendue  de  la  garantie 
qu'il  a  donnée  et  pouvait  donner,  il  ne  pouvait  donner  plus 
de  sûreté  que  celle  de»  biens  tels  qu'ils  lui  étaient  donnés, 
et  comme  il  étaient  donnés.    11  n'y  a  eu  aucune  surprise 
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ni  manvaise  foi  de  sa  part.  Le  créancier  avec  qui  il  a 
traité  connaissait  le  testament  dn  pere,  on  avait  les  moyens 
de  le  connaître,  comment  pourrait-il  donc  se  plaindre  î  et 
d^ailleurs,  si  le  testateur  n'eût  rien  donné  à  son  fils  ou  n'eût 
légué  qu'avec  une  clause  d'insaisissabilité,  qu*est«ce  que  le 
créancier  aurait-eu  à  dire  ?    Rien  du  tout. 

Enfin,  Demolombe  rapporte,  au  no.  308,  un  arrêt  de  la 
Gourde  cassation  infirmant  un  jugement  de  la  Cour  de  Lyon, 
qui  avait  déclaré  illicite  et  contraire  aux  lois,  une  clause 
par  laquelle  le  donateur  déclare  que  le  donataire  ne  poui  - 
rait  pas  aliéner,  même  avec  son  consentement,  laquelle 
clause  avait  été  enfreinte  par  Tun  et  l'autre,  cependant 
rhypothèqne  consentie  par  le  donateur  et  le  donataire  fut 
annulée. 

Sous  notre  législation  actuelle,  avec  la  liberté  illimitée 
de  tester  ainsi  qu'elle  existe  par  le  statut  de  1801,  je  pense 
qu'il  y  a  beaucoup  plus  de  raison  de  suivre  ce  qai  est  en- 
.-seigné  par  Troplong  et  Demolombe.  Ricard,  Pothieret 
autres  auteurs  ont  écrit  et  raisonné  sous  Pempire  d*un  sys- 
tème différent  du  droit  de  tester,  et  nous  ne  pouvons  rece^ 
cvoir  leur  doctrine  satis  restriction. 

Ne  pourrait-on  pas  dire  aussi  que  d'après  la  règle  que  le 
.donateur  ou  testateur  est  libre  d'apposer  à  sa  libéralité  telle 
ccondition  qu'il  lui  plaît,  le  legs  dans  les  termes  qu'il  est 
.fait  doit  avoir  tout  son  effet  suivant  les  intentions  du  tes- 
itateur  bien  clairement  exprimées  ? 

C'est  là  ce  que  nous  devons  tâcher  d'effectuer.  L'on 
voit  assez  ce  que  le  testateur  a  voulu.  Si  cette  clause  de- 
wait  être  sans  efiet  je  croirais  qu'il  serait  bien  difficile  pour 
un  testateur  de  s'exprimer  de  manière  à  s'assurer  de  l'exé- 
iCUtion  de  ses  volontés,  pourvu  toujours  qu'elles  ne  fussent 
pas  contraires  à  une  loi  positive  ou  aux  bonnes  mœurs,  ce 
«qui  n'est  nullement  le  cas  dans  ce  testament,  car  ce  sont  là 
ies  deux  seules  exceptions  qui  peuvent  empêcher  de  donner 
soîte  aux  volontés  ^'un  testateur. 
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Dans  le  cas  de  doute  entre  les  deux  systèmes  soutenus 
par  les  parties  et  les  auteurs,  je  suis  naturellement  disposé 
et  je  crois  que  je  dois  pencher  pour  la  conservation  de» 
Uens,  et  les  enlever  à  l'atteinte  des  créanciers  durant  le 
temps  que  le  testateur  Pa  voulu,  pour  l'avantage  de  son  lé- 
gataire ;  et  comme  dit  Troptong,  loco  citato^  pour  Paccou- 
turner  à  être  propriétaire. 

En  outre,  je  pense  qu'il  n'était  pas  opportun  de  décider 
laquestion  aussi  abstraitement  qu*elle  l'a  été  sur  une  défense 
an  fonds  en  droit.  J'aurais  ordonné  aux  parties  d'aller  à  la 
preuve,  afin  que  l'on  pût  voir  et  lire  lé  testament.  Je  ne  suis 
pas  disposé  à  décider  une  question  aussi  importante  sans 
lire  le  testament,  et  toute  la  procédure,  et  voir  même  la 
cause  de  la  dette. 

Il  y  aura  peut-être  alors  quelques  raisons  d'équité  qui 
nous  porteront  à  ne  pas  mettre  de  côté  la  volonté  du  tes- 
tateur, si  sagement  et  si  bien  exprimée. 

Ci-suit  k  jugement  de  la  Cour  de  première  instance. 

^*  La  Cour,  etc. — Considérant  que  la  clause  énoncée  au 
testament  du  dit  feu  Joseph  6.  Tourangeau,  en  date  du  six 
juin,  mil  huit  cent  cinquante  cinq,  passé  à  Québec,  par 
devant  Mtre.  Gauvreau  et  son  confrère,  notaires  publics, 
et  en  vertu  de  laquelle  l'opposant  prétend  que  les  immeu- 
bles à  lui  légués  par  son  dit  père,  et  saisis  en  cette  cause, 
ne  pouvaient  être  légalement,  quant  à  présent,  saisis  en 
cette  cause,  à  raison  de  la  défense  d'aliéner  contenue  en 
telle  clause  du  dit  testament,  contient  une  défense  d'alié- 
ner qui  ne  peut  en  loi  produire  d'effet  sérieux,  et  doit  plutôt 
être  considérée  comme  renfermant  un  conseil  plutôt  qu'une 
défense  sérieuse  d'aliéner  :  Considérant  de  plus  que  la  dite 
clause  ne  contient  aucune  disposition  à  l'égard  des  dits  im- 
meubles dans  le  cas  où  la  défense  d'aliéner  serait  violée 
par  le  défendeur,  et  qu'il  n'y  a  ni  substitution  d^établie,  ni 
indication  de  personnes  à  qui  iraient  les  dits  biens  dans  le 
cas  où  le  défendeur  en  aliénant  aurait  perdu  la  propriété  ou 
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la  jouissance  des  dits  immeubles  :  Considérant  que  la 
clause  susdite  ne  peut  être  considérée  comme  léguant  la 
propriété  ou  la  possession  des  dits  immeubles  au  défen- 
deur, à  titre  d'aliments,  ou  comme  insaisissables  à  moins 
d'une  stipulation  expresse  à  cet  égard  :  maintient  la  dite 
défense  en  droit  du  demandeur  à  l'opposition  afin  d'an- 
nuler du  défendeur,  et  renvoie  la  dite  opposition  avec  dé- 
pens." 


CIRCUIT  COURT.— QUEBEC. 
Before  : — Stuabt,  Justice. 

SCoopvR ••  ••  Plaintiff. 
vs. 
DowNBs Défendant. 


Held  :— lo.  That  hotel-keepers,  ko- 
idien,  have  no  right  to  detain  for  their 
board  the  elBMsta  of  persons  who  have 
boarded  with  them  by  tne  month. 

2o.  That  trateUeit»  in  Lower-Oanada» 
boarding  at  hotels  from  daj  to  daj  only, 
are  fUenm  within  the  meaning  of  the 
176th  art.  of  the  C7o«fiMiM  dé  Pm. 


Jugé  :— lo.  Que  les  hoteliers  n'ont  pas 
le  dxott  de  retenir  poor  leor  pënâon  les  ef- 
fets de  oeoz  qni  ont  pensionné  ches  eu 
an  mois. 

2o.  Qne  lee  voyaMin,  dans  le  Bas-Oar 
nada,  pennonnant  a  la  jonmée  seulement, 
sont  pèlerins  anz  termes  de  l'art.  175  de 
la  Contnme  de  Paris. 


Judgment  rendered  the  20th  January,  I86S. 

This  was  an  action  of  revendication  by  which  the  plain- 
tiff, alleging  himself  ^^  of  the  city  of  Quebec,  "  sought  to 
recover  from  the  deiendant  certain  property  consisting  of 
wearing  apparel  and  books,  together  with  the  trunks  and 
boxes  containing  them,  of  which  he  alleged  himself  ille- 
gally dispossessed  by  the  defendant. 

To  this  action  the  defendant  pleaded  : — ^That  he  was  a 
licensed  hotel-keeper,  and  was  and  had  been  carrying  on 
the  business  of  a  keeper  of  a  house  of  public  entertain- 
ment for  hire  and  gain,  and  had  vended  by  retail  spirituous 
and  other  liquors. 


That  the  defendant,  well  knowing  the  premises,  and 
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being  a  traveller  hi  this  country,  pèlerin^  from  the  United 
KingdoiD,  and  having  no  domicile  in  Lower  Canada,  had 
entered  the  defendant's  hotel  as  a  boarder  and  lodger, 
bringing  with  him  into  the  said  hotel  the  articles  in  ques- 
tion in  this  cause,  to  be  housed  iherein jÂâlelés, 

That  the  plaintiff  had  been  boarded,  his  effects  housed, 
hôleléSj  divers  liquors  and  other  goods,  forming  no  part  of 
the  board  of  the  plaintiff,  furnished  to  him  by  the  defen- 
dant in  his  hotel  for  a  long  space  of  time  prior  to  the  in- 
stitution of  the  action,  as  set  forth  in  an  account  annexed 
to  his  plea  ;  for  which  entertainment,  services  and  goods, 
the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
£12  12  5,  and  which  be  neglected  and  refused  to  pay. 

That  the  defendant  had  never  absolutely  refused  to  deliver 
up  to  the  plaintiff  the  effects  in  question,  but  had  merely 
claimed  the  right  of  retaining  the  said  effects  from  the 
plaintiff,  until  the  plaintiff  should  have  paid  him  the 
amount  of  his  board  and  bar  bill,  which  by  law  he  had  a 
right  to  do. 

And  he  concluded  that  his  right  to  retain  from  the  plaintiff 
the  effects  sought  to  be  revendicated  might  be  maintained, 
until  such   time   as  he  should  be  paid  by  the  plaintiff  the 
amount  of  his^bill. 

The  account  annexed  to  the  defendant's  plea  was  for 
cigars,  liquors  &c.,  furnished  to  the  plaintiff,  and  among 
other  items  contained  the  following  :  ^^  September  9th,  one 
month's  board  £5  0  0." 

It  was  admitted  that  the  articles  sought  to  be  revendi- 
cated belonged  .to  the  plaintiff,  and  that  their  value  was 
as  set  forth;  evidence  was  adduced  of  the  plaintiff's  in- 
debtedness. 

A  question  arose  between  the  attorneys  of  the  parties,  as 
to  the  right  of  opening. 
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The  Court  held  the  affirmative  of  the  issue  to  be  <m  the 
defendant,  and  his  attorney  entitled  to  open  the  case. 

0'Fabrki.l,  for  defendant.  The  defendant's  claim  is  for 
boarding  and  lodging,  liqnors  and  cigars  fcrrnished  to  the 
plaintiff,  during  the  stay  of  the  latter  in  the  defendant's 
hotel  ;  the  articles  revendicated  compose  the  baggage  which 
the  plaintiff  brought  with  him  there,  and  had  with  him, 
while  boarding  at  the  defendant's.  The  defendant's  right  to 
retain  the  plaintiff's  hordes  et  malles  is  established  by  the 
175th  article  of  the  custom  ;  and  that  right  is  not  confined 
to  the  claim  for  boarding  and  lodging  only,  but  extends  to 
all  dépens  d*hôtellage^  including  liquors,  as  may  be  seen 
on  reference  to  the  commentary  of  Perrière  on  that  article 
in  his  Gratvo  Coutumier,  and  to  the  Nouvkao  Devisart, 
vbo  Aubergiste. 

Campbell,  for  plaintiff. — ^The  question  in  this  cause  is  a 
very  simple  one.  If  the  plaintiff  is  a  pèlerin^  then  under 
the  ITStb  art.  Coutume  de  Paris,  the  defendant  wonld  have  a 
lien  upon  his  effects,  those  revendicated  in  this  cause. 
As  to  the  definition  of  the  word  pèlerin,  the  art.  of  the 
Custom  of  Paris  is  a  very  old  one,  and  at  the  time  it  was 
raade,the  principle  it  laid  down  was  very  much  needed,  in- 
asmuch as  the  old  writers  Inform  us,  bad  men  in  those  times 
made  a  cloak  of  religion  ;  and  this  is  also  evident  from  the 
preamble  of  one  of  the  arrets  of  the  French  king  :  "  Vou- 
lant  réprimer  les  abus  qui  se  commettent  sous  le  prétexte 
spécieux  de  dévotion  et  de  pèlerinage  etc.,  etc^  And  it  be- 
came a  proverb  that  '*  on  s'amende  pas  pour  aller  à  Rome^ 
These  pèlerins  were  birds  of  passage,  here  to  day  and  away 
tomorrow,  and  when  evilly  disposed,  were  in  the  habit  of 
leaving  the  houses  where  they  had  been  entertained 
without  paying  the  landlord. 

That  the  definition  of  this  word  is  such  as  I  prétendis 
further  shown  by  an  old  saying  contemporaneous  with  the 
date  of  the  art.  of  the  Coutume  de  Paris,  '^  rouge  soir^  et 
blanc  matin,  c^est  la  journée  du  pèlerin.^^ 
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Now  by  the  evidence  adduced  it  is  shewn  that  the 
plaintiff  had  no  intention  of  taking-  advantage  of  the 
weather  to  proceed  on  his  jonmey,  for  he  was  at  the  end 
of  it.  The  point  at  which  he  had  arrived  was  his  desti- 
nation. His  object  was  to  seek  employment .  in  Quebec. 
And  if  there  was  any  hiatus  in  the  proof,  one  of  the 
items  of  the  defendant's  bill  of  particulars,  annexed  to 
his  plea,  would  fill  it  up  and  satisfy  the  mind  of  even 
the  most  prejudiced  that  the  plaintiff  was  not  a  pèlerin. 
The  charge  in  the  account  against  the  plaintiff  is  for  one 
monlK^s  board.  A  judgment  was  rendered  in  the  case  of 
Bleau  vs.  fieliveau,  reported  in  the  Jurist,  vol.  4,  page  356. 
^^  Que  ^hôtelier  ou  le  maUre  de  pension  ne  peut  retenir  en 
gage  les  effets  de  son  pensionnaire  pour  la  pension  de  ce  der^ 
,  nierj  lorsque  ce  pensionnaire  est  au  mois  ou  à  la  semaine.'^'*  (  1) 

0'Farrei.i.,  in  reply. — The  term  pèlerin  is  not  to  be 
taken  in  the  restricted  sense  which  the  plaintiff  seeks  to 
give  it  ;  the  defendant's  right  of  retention  is  co-extensive 
with  his  right  of  action  ;  whatever  amount  of  dépens  d^hâ^ 
Ullage  the  defendant  could  sue  for  and  recover  in  a  Court 
of  Justice,  for  that  amount  he  can  retain  the  effets  hôtelés  ; 
the  right  of  retention  is  a  privilege,  accessory  of  the  claim 
and  inseparable  from  it.  The  action  and  consequent  pri- 
vilege for  even  the  liquors  is  not  confined  to  the  hordes  et 
malles  of  the  pilgrim,  in  the  strict  sense,  but  extends  to 
the  effects  of  all  persons  having  no  domicile  ;  the  term 
pèlerin^in  reference  to  the  claim  for  liquors,  is  synonymous 
with  non-domiciliéyeLQ  may  be  seen  on  reference  to  the  Nou- 
veau Denisart,  vbo.  Aubergiste  §  4,  No,  1,  p.  617.  Now 
who  will  pretend  for  a  moment  that  the  bird  of  passage, 
which  the  evidence  describes  the  plaintiff  to  be,  has  a  do- 
micile here  ;  his  parents  reside  in  the  United  Kingdom  ; 
he  comes  here,  after  having  travelled  over  Canada,  in 
search  of  employment,  and  expresses  a  determination  to 
return  shortly  to  bis  parents  ;  clearly  he  has  no  domieile 


(1)  See  ftlao  the  oaie^  Kordhelmer  ti.  Hog«n,  %  Joitot,  fgp  281. 
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here.  But  whatever  doubt  might  be  entertained  by  some 
about  the  defendant's  privilege  for  the  liquors  furnished, 
surely  none  can  exist  as  to  the  item  for  board  ;  that  is  a 
claim  for  alimens^  one  eminently  favored  by  our  law.  Oar 
writers  agree  in  assigning  that  privilege  to  the  hôtelier  in 
consequence  of  the  tacit  nantissement  that  takes  place  be- 
tween himself  and  his  hôte  ;  on  the  one  hand  the  hâ^ 
teliefj  before  claiming  payment,  must  be  in  a  posi- 
tion to  deliver  up  the  efets  hôtelés  ;  he  is  responsible  for 
their  safety  ;  on  the  other  hand  the  hôte  must  be  ready  to 
pay  before  he  can  claim  his  effects  ;  whether  the  hôte  be 
domiciled  or  not,  he  can  hold  the  hôtelier  responsible  for 
the  effets  hôtelés  ;  must  not  therefore  the  right  of  the  hS- 
teller  be  co-extensive  with  his  responsibility  ;  why  should 
he  not  have  a  privilege  on  the  effects  for  the  safety  of  which  be 
is  responsible  ?  The  cases  cited  do  not,  I  think,  establish 
such  a  jurisprudence  on  the  subject,  but  if  they  do  the  sooner 
the  jurisprudence  is  altered  the  better,  and  if  any  doubt  re- 
mains as  to  the  defendant's  right  of  retention  for  the  board, 
that  doubt  will  be  set  at  rest  by  the  following  pas9ag3  from 
Pothier's  Proc.  Civ.,  Se  Part.,  ch.  2,  sec.  2,  art.  7,  §  2,  p.  172. 
Speaking  of  the  landlord's  privilege  for  rent,  he  says  :  ^'  Si  le 
"  seigneur  d'hôtel  ou  de  métairie,  ne  les  arrête  pas  (hîa  deb- 
**  tor's  effects)  dans  ce  temps,  quand  même  il  aurait  ignoré 
**  l'enlèvement,il  est  déchu  de  son  privilège  ;  au  contraire^s'il 
^*  les  suit  dans  ce  délai,  t7  conserve  son  privilège^  même  contre 
^^  un  maître  cPhôtel^  chez  qui  le  locataire  serait  allé  loger  ;  car 
*^  son  locataire  n'a  pu  les  obliger,  ni  les  donner  en  nantis- 
**  sèment  au  nouveau  mattre  d'hôtel  au  préjudice  du  droit 
**  qu^a  le  premier,  tant  que  ce  droit  subsiste.** 

**  Par  la  même  raison^  le  mattre  tPhôtel  peutj  dans  le  même 
*'  délais  être  préféré  av  maitrb  de  pknsiov,  qui  les  rttien- 
"  droit  pour  frais  d^hôtellage^  ou  de  nourriture.'* 

This  authority  from  Pothier  therefore  lays  it  down  as 
law,  and  law  so  well  known  as  to  require  no  proof, 
no  discussion,  that  a  maître  de  pension  or  hôtelier  has 
a  right  to  retain,  for  frais  d'hôtellage  ou  de  nourriture^ 
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the  effects  of  a  man,  who  may  have  had  so  little  of  the 
pilgrim  {pèlerin)  about  him  as  to  have  been  a  tenant 
[locataire  tPhôletau  de  métairie)  under  a  lease  for  years 
past  perhaps  ;  and  shall  I  be  told  that  if  he  who  perhaps  had 
passed  a  lifetime  in  the  neighbourhood,  had  stayed  but 
one  week,  or  even  a  month,  in  the  house  of  the  maitre  de 
peruion^  the  latter  would  have  lost  the  right  of  retention 
which  Pothi^r  clearly  assigns  to  him. 

Judgment  :  The  Court  &c. — Considering  that  the  defen- 
dant has  failed  to  establish  the  material  allegations  of  his 
plea,  in  so  far  as  the  same  alleged  the  plaintifi  to  be  a  tra- 
veller ;  and  considering  that  the  defendant  could  only 
plead  the  matters  ôy  him  pleaded,  against  a  traveller  ; 
and  considering  that  the  plaintiff  was  a  boarder  by  the 
monlh  with  the  defendant,  the  defendant's  plea  is  dis- 
missed :  and  considering  that  the  plaintiff  hath  sufficiently 
established  that  he  is  proprietor  of  the  effects  seized,  and 
that  the  defendant  hath  no  lien  upon  them,  doth  declare 
Ihe  saisi e-revendiccUion  in  this  cause  good  and  valid  &c. 

Cabipbell.  and  Gibsons,  for  plaintiff. 

OTarrkli^,  for  defendant. 


No.  1779. 


COUR  DE  CIRCUIT.— QUÉBEC. 
Présent  : — Stuabt,  Juge. 

ÎWhelan Demandeur, 
vs. 
Kkkleb Défendeur. 


Jagé  :— Que  ret  judttata  pent  être  ra- 
Ublament  plaidé  à  un»  Mtion  foodée  lar 
des  jammenCs  oontre  le  défandenr^Mi  pro- 
fit de  Ben  qui  ont  transporté  ces  joge* 
nienifl  au  demandeur. 


Held  :— That  retJudtccUa  la  properly 
pleaded  to  an  aetion  founded  on  Jadg- 
nxentfl  against  the  defendant,  in  faTor  of 
third  parties  who  have  assigned  these 
judgments  to  the  plaintiff. 


Jugement  rendu  le  23  septembre,  1863. 

Le  demandeur  réclamait  par  son  action  $97.37,  rnontant 
de  treize  jugements,  rendus  dans  le  cours  de  janvier  der- 
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nier,  par  la  Court  de  Circuit  à  Québec,  eu  faveur  de  di- 
vers demandeurs,  contre  le  présent  défendeur.  L'action 
alléguait  un  transport  sous  seing  privé,  oonsenti  en  faveur 
du  demandeur  pour  les  capitaux,  intérêts  et  frais  des  juge- 
menis,  et  concluait  à  ce  que  le  défendeur  fut  condamné  à 
lui  en  payer  le  montant,avec  intérêts,  suivant  les  jugements 
primitifs,  et  les  frais  tant  de  ces  premières  poursuites,  que 
de  la  présente  action. 

Pl/imondon,  pour  le  demandeur.  Le  demandeur  est,  il 
est  vrai,  aux  droits  de  ceux  qui  lui  ont  cédé  leurs  jugements, 
mais  ces  jugements  ne  sont  pas  pour  cela  exécutoires  poor 
lui  ;  pour  les  rendre  tels,  il  a  fallu  prendre  la  présente  ac- 
tion, et  demander  une  condamnation  qui  put  permettre  an 
demandeur  de  prendre  en  son  nom  une  exécution. 

Bossé,  pour  le  défendeur.  Le  but  de  toute  action  ne 
peut  être  que  de  faire  déclarer  exécutoire  contre  les  biens 
du  défendeur  la  réclamation  que  peut  avoir  le  demandeur; 
dans  la  présente  cause,  le  demandeur  a  déjà  son  remède, 
il  a  une  créance  exécutoire  contre  tous  les  biens  de  son  dé- 
biteur, et  n'a  rien  à  gagner  en  obtenant  un  nouveau  juge- 
ment, il  se  trouve  donc  sans  intérêt.  Le  défendeur  de  son 
côté  ne  peut  opposer  aucune  défense  puisque  fous  ses 
moyens  ont  dû  être  présentés  lors  des  premières  poursuites. 
Il  y  a  chose  jugée  entre  lui  et  les  auteurs  du  demandeur. 
Si  le  demandeur  réussissait  à  obtenir  une  seconde  condam- 
nation, il  n'y  aurait  aucun  terme  aux  poursuites,  et  les  frais 
pourraient  s*accumuler  à  l'infini,  au  gré  du  demandeur, 
sans  que  le  débiteur  pût  y  apporter  aucun  obstacle.  (1) 

Stuart,  Juge  : — II  est  de  toute  évidence  que,  dans  l'es- 
pèce, un  jugement  ne  peut  servir  de  base  à  une  action  ;  au- 
trement la  sentence  rendue  par  un  tribunal  ne  serait  jamais 
définitive,  et  il  n'y  aurait  aucune  garantie  pour  le  débiteur. 

Jugement  : — Action  déboutée. 

Plamondon  et  Guilbault,  pour  le  demandeur. 

Bossé  et  Bossé,  pour  le  défendeur. 

(l)  Vide  Rogn»  m  l'Art.  13»1,  OodoCiT.,  p.  441  :— P»n«tlir  ts.  FtMt,Vilu(l 
£ep.  p.  199. 
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CIRCUIT  COURT.— QUEBEC. 
Before  :«-*TjL8CRs»BAfT,  Jnsdee. 


No.  104S 


Lampmmt PUdM'/. 


vs. 


Nesbitt ••• Defendant, 

and 
.DiHNiJvo,  et  al Intervmg.  parties. 


Htld  :^lo.  That,.MOOfdliij|  to  th«  182d 
srtÎBto  of  the  Cnttom  of  Paru,  the  eifeots 
of  rabteneati,  gftraiahing  the  premisei , 
are  liable  to  the  proprietor  for  the  amoant 
of  their  rent,  eren  although  thev  ahoald 
ha?e  paid  the  fame  in  g<Md  faith  to  their 
immédiate  landlord. 

So.  That  when  in  the  lease  fh>m  the 
proprietor,  there  ia  a  olanie  to  the  eifeot 
thai  the  tenant  phall  not  sublet  withont 
the  proprietor's  oonsent,  snoh  olanse  mast 
be  strjotly  carried  oat,  and  the  sab* 
t  will  be  held  to  be  aware  of  sach 


olaose,  and  oa&not  in  conseqa< 

that  his  effeets,  nmishing  xhe  premises 

leased,  shall  not  be  liable  for  the  rent. 

So.  That,  when  a  tenant  sublets  the 
whole  of  the  premises  for  a  less  rent  than 
he  himself  agreed  to  pay,  the  eifisots  of 
the  sabtenant  are  liable  for  the  full 
amoant  of  the  rent 


Jng4  >-'lo.  Qu'aux  termes  de  Tartiole 
162  de  la  Coutome  de  Paris,  les  eifeU 
des  BOUB-looataires,  gannissant  les  Heuz, 
sont  responsables  envers  le  propriétaire 
pour  le  montant  de  ses  loyers,  quand 
bien  même  il  les  auraient  payés  de  bonne 
foi  à  leur  locateur  immédiat. 

2o.  Que  quand  dans  le  bail  du  pro- 
priétaire, il  y  a  une  clause  à  Teifet  qae 
le  locataire  ne  ponrra  sous-louer  sans  le 
consentement  du  propriétaire,  telle  clause 
doit  être  exécutée  strictement,  et  le  sons- 
locataire  sera  censé  connattre  telle  clause, 
et  ne  pourra  en  conséquence  prétendre 
que  les  eflTets,  garnissant  les  lieux  loués» 
ne  sont  pas  responsables  des  loyers. 

3o.  Que,  quand  un  locataire  sons-loae 
tous  les  lieux  pour  un  loyer  moindre  que 
celui  qnll  s'est  obligé  de  payer,  les  effets 
du  sous-locataire  sont  responsables  pour 
tout  le  montant  des  loyers. 


Judgment  rendered  the  SSrd  September,  1863. 

This  was  an  action  fortherentof  a  shipyard  and  premises 
described  in  the  declaration,  commenced  by  an  attachment, 
sttisie-gageriej  by  which  a  floating  dock,  garnishing*  the 
premises,  was  seized. 

The  intervening  parties  filed  a  demand  in  intervention  In 
which  they  alleged  that  the  floating  dockseized  was  their  pro- 
perty and  in  their  possession,  and  that  at  the  time  of  the  sei- 
zure by  the  plaintiff,  there  was  no  rent  due  by  them,  that  the 
same  had  been  paid  by  them  to  the  defendant,  as  it  accrued, 
in  virtue  of  the  stipulation  in  the  lease  of  the  said  premises 
to  them,  the  intervening  parties,  by  the  defendant,  and  in 
accordance  with  usage,  and  concluded  that  they  might  be 
permitted  to  intervene  in  the  cause  ;  that  they  should  be  de- 
clared the  owners  of  the  said  floating  dock  ;  that  they  had 
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rightly  paid  the  rent  of  the  said  premises,  wherein  the  said 
floating  dock  was  at  the  time  of  the  attachment  in  the  cause, 
to  the  defendant,  their  lessor,  before  the  said  attachment, 
and  that  the  floating  dock  should  be  declared  to  be  in  no 
way  liable,  or  in  any  way  afiected,  for  the  payment  of 
any  rent  which  might  be  due  by  the  defendant  to  the 
plaintiff,  the  principal  lessor  ;  that  main^levée  of  the  said 
seizure  should  be  granted  them,  inasmuch  as  they  had 
rightly  paid  all  the  rent  which  had  accrued  to  their  imme* 
diate  landlord,  up  to  the  period  of  the  said  attachment. 

The  intervention  was  contested  by  the  plaintiff'  by  a  per- 
petual peremptory  exception,  the  principal  allegations  of 
which  were  :  ihat  the  lease  from  the  plaintiff*  to  the  defen- 
dant was  made  upon  the  express  condition  that  the  defen* 
dant  should  not  assign  or  make  over  his  rights  to  the  said 
lease  to  any  person,  without  the  actual  consent  and  appro- 
bation in  writing  of  the  plaintiff*,  except  only  to  certain 
persons  mentioned  in  the  said  lease,  to  whom  alone  the  de- 
fendant was  allowed  to  sublet  the  premises.  That  at  the 
time  of  the  making  of  the  attachment  in  this  cause,  the 
amount  claimed  in  the  plaintiff'^s  declaration  was  actually 
due  by  ihe  defendant.  That  the  floating  dock  seized  had 
for  many  years  continuously  lain  on  and  garnished  the  pre- 
mises lojased,  and  moreover  was  the  only  security  which 
the  plaintiff  had  for  the  payment  of  his  rent.  That  if  the  in- 
tervening parties  were  the  lessees  of  the  defendant,as  alleged 
by  them,  they  were  such  in  direct  violation  of  the  before 
cited  clause  that  the  defendant  should  not  sublet,  and  could 
not  consequently  claim  or  derive  any  advantage  from  such 
sublease.  That  the  defendant  was  and  had  for  a  long  time 
been  insolvent,  and  that  the  intervening  parties  were  aware 
of  it.  That  even  if  the  intervening  parties  had  obtained  an 
assignment  of  the  lease,  any  effects  belonging  to  them 
which  were  in  the  said  shipyard  and  premises,  and  which 
served  to  garnish  the  same  would  be  affected  to»  and  liable 
for,  the  payment  of  the  rent  thereof. 
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The  plaintiff  also  pleaded  the  general  issue  ;  both  plaintiff 
and  defendant  were  examined,  and  the  niaterial  facts  es- 
tablished. 

AifDRKWs,for  intervening'parties,  contended  that  his  clients 
had  paid  their  rent  to  the  defendant,  whose  tenants  they  were, 
according  to  the  stipulations  of  their  tease  with  him  pre- 
viously to  the  making  of  the  attachment  m  this  cause  at 
the  instance  of  the  plaintiff;  and  be  further  contended 
that  by  the  162nd  article  of  the  Custom  of  Paris,  the  effects 
of  subtenants  could  be  seized  only  for  the  rent  of  the  part 
which  they  occupied,  and  would  be  restored  upon  proof  by 
them  that  they  had  paid  their  rent  in  good  faith  to  their  im- 
mediate landlord.  This  he  argued  was  the  case  in  the 
present  instance,  and  his  clients  were  therefore  entitled  to 
obtain  maifi'levée  of  the  attachment  made  in  the  cause. 

He  also  contended  that  inasmuch  as  the  plaintiff  had 
allowed  eight  days,  from  the  time  the  rent  fell  due,  to  elapse 
before  taking  proceedings  against  the  defendant,  and  tbatcm 
the  1st  of  May  the  intervening  parties  ceased  to  be  the  tenants 
of  the  defendant,  and  had  become  the  tenants  of  the  plain- 
tiff himself,  his.  rights,  if  any  he  had  ever  bad,  were  thereby 
forfeited.  (1) 

Lampsoit,  for  plaintiff;  said  that  the  delay  of  eight 
days  alluded  to  referred  to  the  time  allowed  by  law  to  a 
landlord  to  exercise  his  droit  de  suite  ih  case  the  tenant 
had  removed  the  effects  garnishing  the  premises,  but  was 
wholly  inapplicable  to  the  present  cause,  as  the  floating 
dock  seized  had  not  been  removed,  but,on  the  contrary, was 
still  on  the  premises. 

With  respect  to  a  subtenant's  right  lo  obtain  main4evée 
of  a  seizure,  upon  proof  of  payment  of  his  rent  in  good 
faith  to  his  immediate  landlord,  he  thought  that  this  right, 
if  it  existed  at  all,   about   which   there  was  considerable 


(1)  Code  Oiy.  dn  Can.,  LIt  3,  pp.  84  et  85,  par.  17, 18, 19  :~^at.  de  Paria,  art. 
162  :— 1  Pothier,  Louage,  No.  285  :— Argo^,  voL  2,  p.  288  :-0.  L.  2676  :— C.  N. 
1753:-aP.820. 
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doubt,  applied  only  to  oases  of  sau94ocaii<m  pattieUe^  and 
especially  to  houses  -which  had  perhaps  been  sablet  room  by 
room  to^ different  parties,  who  in  that  case  might  say  with 
some  reason  that  it  would  be  unjust  to  make  their  effects 
liable  for  the  payment  of  the  rent  of  the  whole  -house. — 
But  in  the  present  instance  what  were  the  facts,  why,  it  was 
found  that  the  whole  property  was  sublet,  or  in  other  words 
the  defendant  assigned  bis  lease  to  the  intervening  parties, 
for  on  examination  it  would  be  seen  the  descriptions  of  the 
property  in  both  leases  exactly  corresponded,  but  in  the 
first  lease  the  annual  rent  was  £200,  while  in  the  second  it 
was  only  £150.  Now  was  it  right  that  a  tenant  should  make 
over  his  lease  to  a  third  party,  at  a  less  rent  than  he  himself 
agreed  to  pay,  and  thus  deprive  his  landlord  of  the  differ- 
ence ?  If  this  were  the  law,  what  security  would  propriety 
have  ?  Clearly  none  :  a  dishonest  person  might  take  properties 
at  a  high  rate,  immediately  sublet  it  for  little  or  nothing,  and 
the  landlord  (proprietor)  would  be  entirely  without  remedy. 
It  was  evident  that  the  law  never  contemplated  countenan* 
cing  such  an  unjust  proceeding.  It  would  also  be  remarked 
that  in  the  lease  from  the  plaintiff  to  the  defendant  there  was 
an  express  clause  that  the  defendant  should  not  sublet  with- 
out the  plaintiffs  consent,  that  the  defendant  did  sublet  m 
direct  violation  of  this  clause,  and  it  was  evident  that  the 
intervening  parties  were  fully  aware  of  this  clause  and  in* 
tended  to  set  it  at  defiance,  for  there  was  in  the  sublease  a 
clause  to  the  efiect  that  the  intervening  parties  might  maJce 
use  of  the  defendant's  name  against  the  plaintiff  to  carry  oat 
the  sublease.  In  this  case  also  it  would  be  borne  in  mind 
that  the  defendant  was  insolvent,  and  it  was  clearly  the 
duty  of  the  intervening  parties  before  paying  him  their 
rem  to  ascertain  if  the  plaintiff's  claim  had  been  satis- 
fied. (1) 

Taschkreau,  Justice. — This  is  a  case  involving  the  ques- 
tion of  a  landlord's  privilege  upon  the  effects  of  a  subtenant 


<1)  Poth.,  Traité  du  Louage,  No.  S41  :— Rep.  de  Onyot,  rho.  B«U«  0eo.  7. 
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garnishing  the  property  leased  to  the  principal  tenant.  The 
defendant  in  this  case  is  the  tenant  from  the  plaintiff  of  a 
shipyard  described  in  the  plaintiff's  declaration, — the  in- 
tervening parties  are  subtenants  of  the  same  property,  having 
taken  a  lease  of  the  whole  from  the  defendant. 

I  may  state  that  in  the  lease  from  the  plaintiff  to  the  de- 
fendant there  was  a  clause  by  which  it  was  stipulated  that 
the  defendant  should  not  sublet  without  the  express  con- 
sent in  writing  of  the  plaintiff,  except  to  certain  persons 
mentioned  in  the  lease.  Now  the  intervening  parties  must 
be  presumed  to  have  been  aware  of  this  clause,  and,  leasing 
as  they  did  from  the  defendant  in  direct  violation  of  it,  must 
be  held  responsible  for  the  consequences.  The  interven- 
ing parties  claim  that  by  the  162nd  article  of  the  custom 
of  Paris  they  are  entitled  to  have  main-Jevée  of  the  seizure 
ol  the  floating  dock  made  in  this  cause,  inasmuch 
as  they  have  paid  their  rent  in  good  faith  to  the  defendant, 
their  immediate  landlord,  and  inasmuch  as  at  the  time  of 
making  the  seizure  there  was  no  rent  due  by  them.  In 
support  of  this  assertion  they  cite  the  case  of  Wilson 
vs.  Pariseau  and  Barrette,  (l)in  which  this  doctrine  would 
seem  to  have  been  acquiesced  in  by  the  Honorable  Judges 
who  decided  that  case  :  but  however  much  I  may  be  in- 
clined to  respect  the  opinion  of  those  Honorable  Judges,  J 
cannot  come  to  the  conclusioi^  that  the  162nd  art  of  the 
Custom  of  Paris  ought  to  be  interpreted  in  that  sense. 

The  words  of  the  article  are  :  "  S'il  y  a  des*  sous-locataires, 
**  peuvent  être  pris  leurs  biens  pour  le  dit  loyer  et  charges 
^^  du  bail,  et  néanmoins  leur  seront  rendus  en  payant  le 
^Moyer  pour,  leur  occupation."  Now  as  L  look  upon  it, 
this  article  clearly  seems  to  say  that  the  effects  of  subte- 
nants will  be  restored  them  on  payment  of  the  rent  for  that  part' 
of  the  premises  which  they  occupy,  not,  as  attempted  to  be 
made  out  in  this  case,  on  proving  that  they  have  paid  their 
rent  to  their  immediate  landlord.    But^n  addition,  in  this 

ÇL)$h.  c.  Rep.  p.  lie. 
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case,  the  intervening  parties  are  subtenants  for  the  whole  at 
a  less  rate  than  the  defendant  agreed  to  pay  the  plaintiff,  the 
defendant  having  taken  the  property  for  £200  a  year,  and 
the  intervening  parties  at  £150,  thus  making  a  difference  of 
£50  a  year.  Now  it  is  quite  clear  that  when  a  subtenant 
takes  the  whole  at  a  less  rent,  the  proprietor  must  have  a 
lien  upon  the  effects  garnishing  the  premises  for  the  pay- 
ment of  the  whole  rent  This  principle  is  laid  down  by  the 
authors  treating  of  this  subject,  for  example,  Potbier  in  his 
JV€nlé  du  Louage^  and  Perrière,  Grand  Coutumier,  Com- 
mentaire on  the  162nd  article. 

It  is  also  to  be  remarked  that  the  defendant  is,  and   for 
a  long  time   has  been,  notoriously  insolvent,  and 'the  in- 
tervening parties  ought,  before  paying  the  rent,  to  have  as- 
certained   if  the   defendant,  had   satisfied   the   plaintiff's 
'  demand  against  him. 

The  judgment  dismisses  the   intervention  and   declares 
the  seizure  good  and  valid. 

Lampsox,  F.  for  plaintiff. 

Andrews  and  Andrews,  for  intervening  parties. 


No.  742.- 


SUPERIOR  COURT.— QUEBEC. 
Before  : — ^tuart,  Justice. 

The  Canadian  Inland  Steam  Na- 
vigation Company  • Plaintif, 

vs 
^Reiffenstein Defendant. 


Held:— That  the  prothonotMy  has  not  (  Jugé  :— Que  le  protOBotain  n'a  pM  la 
the  power  to  leoeive  anj  bond,  ezoept  droit  de  reoeyoir  auoon  oaationnement^  si 
bonos  in  appeaL  |  ce  n'est  les  cautionnements  en  «ppel. 

Judgment  rendered  the  5th  October^  1863. 

The  plaintiff  bTonght  suit  against  the  defendant  for  the 
recovery  of  the  sum  of  $403.42,  claimed  from  the  defendant 
for  the  following  reasons  • 
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In  the  month  of  May^  1862,  a  writ  of  revendication  is- 
sued at  the  suit  of  one  Jarvis  against  The  Richelieu  Com- 
pany,  and  the  effects  sought  to  be  revendicated  were  seized 
by  the  sheriff  ;  the  effects  seized  being  actually  the  pro- 
perty of  f  arvis,  but  retained  by  The  Richelieu  Company  for 
a  claim,  fien^upon  them,wbich  the  Company  had  ;  Jarvis  peti- 
tioned for  and  obtained  an  order  from  one  of  the  judges  of  the- 
Superior  Court,  that  the  effects  seized  should  be  delivered 
up  to  him  upon  his  giving  good  and  sufficient  security  to 
pay  to  The  Richelieu  Company  such  amount  as  might  be  ' 
awarded  them. 

Upon  this  order  the  defendant  in  this  cause,  and  one 
Harrington,  entered  into  a  judicial  bond  before  Messrs 
Flset  and  Burroughs,  joint  prothonotary  of  the  Superior 
Court  for  the  district  of  Quebec,  that  they  would  pay  to 
The  Richelieu  Company  all  such  sums  of  money  as  Jarvis 
should  be  condemned  to  pay. 

The  Canadian  Inland  Steam  Navigation  Company  after- 
wards intervened  and  took  up  the  instance  for  the  defen- 
dant,Tbe  Richelieu  Company,whom  they  alleged  to  be  their 
«gents 

Judgment  was  afterwards  rendered  in  favor  of  TheCanadierti 
Inland  Steam  Navigation  Company,  and  Jarvis  was  con- 
demned to  pay  to  the  Company  the  sum  of  $403.42,  for  prin- 
cipal, interest  and  costs,  this  sum  the  company  being  unable 
to  collect  from  Jarvis,  who  had  obtained  possession  of  the 
goods  and  effects  revendicated,  now  sought  to  recover  from 
the  present  defendant,  in  virtue  of  the  judicial  bond  above 
referred  to. 

The  defendant  pleaded  to  this  action  by  perpetual  excep- 
tion and  by  k  défense  au  fonds  en  dfoiiy  that  the  prothonotary 
of  the  Superior  Court  had  no  authority  to  take  the  bond  updn 
which  the  plaintiff's  action  was  founded,  and  that  the  bond 
was  not  legal  ;  that  at  the  time  of  the  execution  of  the 
bond,  the  only  parties  to  the  cause  in  which  the  bond  was 
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given  were  Jarvis  and  The  Richelieu  Company  ;  that  there 
was  no  privity  of  contract  between  the  plaintiff  and  the 
defendant,or  any  subrogation  in  favor  of  the  plaintiff  by  The 
Richelieu  Company  ;  that  the  plaintiff  had  intervened  in 
the  case  of  Jarvis  vs  The  Richelieu  Company,and  bad  pro- 
ceeded to  trial  without  any  notice  to  the  present  defendant  ; 
that  it  did  not  appear  in  the  plaintiff's  declaration  that 
the  defendant  had  any  knowledge  of  the  existence  of  any 
claim  of  the  plaintiff  against  the  efiects  delivered  to  Jarvis  ; 
the  defendant  farther  pleaded  by  perpetual  excep- 
tion that  he  could  only  be  condemned  for  half  the  amoixH 
claimed  from  .him,  inasmuch  as  one  Harrington  had  also 
signed  the  bond  in  question,  and  was  boand  to*  pay  one 
half  of  the  amount  claimed. 

Lanolois,  for  plaintiff,. argued  that  the  bond*«ci  which 
the  plaintiff  claimed  was  a  valid  bond,  and  that  there 
was  a  privity  of  contract  between  the  plaintiff  and 
the  defendant,  for,  although  it  was  true  that  the  bond  in 
question  was  given  in  the  cause  of  Jarvis  vsThe  Richelieu 
Company;  and  before  the  present  plaintiff  had  intervened 
in  that  cause,  when  the  defendant  had  signed  that  bond, 
he  had  recognized  the  rights  of  the  present  plaintiff,  and 
had  then  undertaken  to  pay  apything  which  might  be  de- 
clared to  be  due  to  The  Canadian  Inland  Steam  Navi* 
gation  Company,  as  appeared  by  the  words  of  the  bond 
itself  which  was  not  an  ordinary  bond,  but  a  special  bond 
drawn  up  to  meet  the  case  ;  the  words  of  the  bond  were  : 
^^  Now  we,  Reiffenstein  and  Harrington,  in  considéra- 
^^  tion  of  the  goods,  chattels  and  effects  being  deliver- 
*^  ed  up  to  the  plaintiff,  etc.,  do  hold  ourselves  bound, 
^^  and  do  promise  and  bind  ourselves  to  pay  to  the  said  de- 
*'  fendant,  or  others,  to  whom  the  same  may  be  awarded, 
*^  the  amount  in  principal,  etc.,  that  shall  be  awarded  or 
**  declared  to  be  due  to  them." 

As  to  the  power  of  the  prothonotary  to  receive  the  bond, 
there  can  be  no  doubt,,  for,. on  referring,  to  the  Con.  Slat. 


373 

li.  C*  Cap.  77,  sec.  30,  il  will  be  seen  that  the  prothono- 
lary  has  the  power  to  reeeive  all  bonds. 

Hearn,  for  defendant, In  support  of  his  demurrer,  refer- 
red the  Court  to  the  Con.  Stat.  L.  C.  cap.  78,  sec.  23,  where 
the  powers  given  to  the  prothonotary  were  detailed,  and 
argned  that,  by  that  act,  the  prothonotary  had  not  the 
power  t«  reeeive  the  bond  in  queâtioB,and  that  the  cap.  77, 
8ec.  30  of  the  same  statutes,  referred  to  by  the  plaintiff's 
attorney,  could  not  be  made  to  apply  to  this  case,as  that  act 
referred  entirely  to  questions  of  appeal. 

Stuart,  Justice. — The  principal  question  in  this  cause 
arises  out  of  the  défendantes  demurrer  to  the  declaration. 
The  plaintiff  sued  on  a  bond,  signed  by  the  defendant,  and 
another,  in  favor  of  The  Richelieu  Company,  given  for  the 
security  of  The  Richelieu  Company,  in  a  suit  in  revendi- 
cation brought  by  one  Jarvis  against  the  said  Com- 
pany. The  defendant  demurred  to  this  action  and  assigned 
several  good  reasons  why  the  plaintiff  could  not  succeed, 
the  firstrand  principal  one  being  that  the  bond,  on  which 
the  plaintiff's  ^  action  was  founded,  was  not  a  legal 
bond,  and  that  the  prothonotary  of  the  Superior  Court, 
before  whom  the  bond  was  given,  had  not  by  law  the 
power  to  take  or  receive  the  same.  I  think  this  objection 
is  valid,  the  prothonotary  has  the  power  given  "him  by  the 
statute  to  receive  bonds  in  appeal,  but  none  others. 

Judgment  :  Défense  au  fonds  en  droit  maintained,  and 
action  dismissed  with  costs. 

Casault,  Langlois  .and  Anokrs,  for  plaintiffl 

Hearn,  for  defendant. 
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**^A?M?L  w!^^'  \      DISTRICT  OF  QUEBEC. 

Before:  —  Atlwin,  Dutal,  Msredith,   Mondkuet,    and 
Berthklot,  Justices. 

Andebsow,  et  al Appellanh, 

and 
GiNJÉBEux Begpandmt. 


N.  C.  F.  on  the  eUi  November,  1856, 
gaT6  an  obU^^on  in  favor  of  the 
appellantfl,  which  waa  duly  registered 
on  the  8th  daj  of  the  same  month  ;  for 
seouring  the  amount  dae,  N.  C.  F.  hypo- 
theeated  certain  immOTeable  property, 
which  snbseqaently  passed  into  the  nands 
of  the  respondent.  The  appellants  brought 
salt  against  the  respondent;  the  respon- 
dent pleaded  that  N.  C.V, if  ta  en  faillite  tt 
en  déconfiture  on  the  ITthNoTcmber,  1856, 
and  that  the  hypothec  so  registered  on  the 
8th  Norember,  was  ineperatiYe  as  haring 
been  registered  less  than  ten  days  before 
the  date  of  the  déconfiture  : 

Held  :— That,  in  the  case  submitted, 
the  ct/ecm/fticrs  pleaded  was  notsnffioiently 
•sUblished. 

Semble  :  Th^t  a  person  may  be  insolTcnt 
without  being  in  a  state  of  "Bankruptcy  " 
within  the  meaning  of  the  word  "  Bank- 
ruptcy "  as  need  in  the  18th.  section  of  the 
Registry  ordinance,  4  Vict  cap.  30,  (G.  S. 
L.  0.  cap.  37,  sect  7,  p.  345,)  the  words 
haideruptcjf  and  iueolvency  not  being  in 
law  synonymous,  and  therefore,  that  under 
the  said  proyision  of  the  Registry  ordi- 
nance a  hypothec  is  not  liable  to  be  held 
inoperatiTe  on  the  ground  of  its  having 
been  registered  less  than  ten  days  before 
tiie  inwSrency  of  the  debtor. 


N.  C.  F.  le  6me  noTembie»  1856,0Qiise&- 
tit  une  obligation  au  profit  des  appelants, 
qui  fiit  dûment  enregistrée  le  8me  jour  du 
m6me  mois  ;  pour  sàreté  du  montant  dû, 
N.  G.  F.  hypothéqua  oertaines  propriétés 
Immobilières,  qui  passèrent  sunéquem- 
ment  entre  les  mains  de  l'intimé.  Les 
appelants  portèrent  une  action  contre  In- 
timé :  IHnttmé  plaida  que  N.  C.  F.  était 
en  faillite  et  en  déconfiture  le  17  novem- 
bre,1856,et  que  rensegittrement  de  la  dite 
hypothèque  le  8  novembre,  était  inéfiicaee 
en  autant  aue  cet  enregistrement  avait  été 
fait  moins  ae  dix  jours  avant  la  date  de  la 
déconfiture: 

Jugé  :— Que,  dans  l'espèce,  la  déconfi- 
ture plaidée  n'était  pas  suffisamment  et»- 
bUe. 

Il  eemUe  :  Qu'une  personne  peut  être 
insolvable  sans  être  en  état  dé  "Banque' 
route"  d'après  la  signification  du  mot 
"  Banqueroute  "  tel  qu'employé  dans  la 
18me  section  de  l'ordonnance  des  enregis- 
trements, 4  Vie,  cap.  30,  (Stat  Ret  B.  C. 
cap  37jMot.  7,p.  345|)leB  mots  banqueroute 
et  insolvabilité  n'étant  pas  en  loi  synony- 
mes I  et  qu'en  conséquence,  sous  les  dis- 
positions de  l'ordonnance  des  enregis- 
trements, l'enregistrement  d'une  hypo- 
thèque ne  serait  pas  considéré  inéifB- 
caoe  en  raison  de  son  enregistrement  dans 
les  dix  jours  avant  l'hisolvabilitl  du  débi- 
teur. 


Judgment  rendered  the  15tb  June,  1863. 

The  action  in  the  Court  below  was  en  déclaration  d'/ip- 
poihèqup.  against  the  respondent,  the  vendee  and  possessor 
of  two  immoveable  properties  acquired  by  him  à  titre  de 
propriété^  from  Narcisse  Constantin  Faucher,  by  whom  they 
had  been  hypothecated  in  favor  of  the  appellants. 

The  defence  set  up  was,  substantially,  that  at  the  time; 
the  appellants  first  acquired  their  hypothec  on  one  of  these 
properties.  Faucher^  held  it  à  litre  de  bail  or  emphytéose 
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and  that  when  this  hypothec  was  renewed  under  a  second 
deed  (Faucher  being  then  the  absolute  proprietor)  it  was, 
in  so  far  as  the  registration  of  this  deed  was  concerned, 
within  ten  days  of  his  (Faucher)  becoming  insolvent,  and 
that,  in  consequence,  the  appellants  had  no  claim. 

The  Court  below  maintained  this  view. 

It  was  said  for  the  appellants  : — It  is  singular  enough  that 
whatever  might  be  the  value  of  the  defence  set  up  by  the 
respondent,  in  respect  of  this  particular  property,  and  the 
appellants  respectfully  maintain  that  it  had  and  can  have 
none,  no  legal  defence  could  be  or  was  set  up  against  the 
claim  of  the  appellants  on  the  other  property,  in  respect 
of  which  their  demand  rested  upon  a  deed  executed  seven 
years  before  Faucher's  alleged  insolvency,  af  a  time  when 
he  was  proprietor  thereof. 

The  case  therefore  now  submitted  to  the  Court  comprises 
questions  of  fact  and  of  law,  which  will  be  rendered  ap- 
parent by  the  following  summary  of  the  proceedings  of 
record. 

The  appellants'  declaration  alleges,  that  by  deed  of  obli- 
gation passed  at  Quebec,  before  DeFoy  and  colleague, 
notaries,  on  the  5th  June,  1849,  Faucher  acknowledged 
that  he  was  indebted  to  one  Ursule  Luce  Lagueux,  in  the 
sum  of  £3,100,  which  he  undertook  to  pay  in  ten  years, 
with  .interest  at  6  per  cent.  To  secure  payment,  hè  thereby 
hypothecated,  among  others,  the  two  properties  mentioned 
in  the  declaration,  namely  those  described  in  the  deed  as 
lots  Nos.  4  and  8,  the  first  of  which  was  declared  by  him 
to  be  held  à  titre  d*emphytéose^  the  term  of  which  would 
expire  on  the  13lh  November,  1856. 

That  by  a  deed  of  agreement  executed  at  Quebec,  before 
Campbell  and  colleague,  notaries,  on  the  23rd  January, 
1855,  the  appellants  agreed  to  advance  Faucher  £2,000,  on 
certain  conditions.   The  appellants  made  these  advances. 
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Dame  Lagueux  was  an  intervening  party  to  this  deed  ; 
and  thereby  she  ceded,  transferred  and  made  over  to  the 
appellants  the  sum  of  £2,000,  with  interest  from  date,  2Srd 
January,  1855,  being  a  part  of  the  sum  of  £3,100  due  her 
by  Faucher  under  deed  of  5th  June,  1849,  above  mentioned. 

By  this  same  deed  it  was  stipulated  that  the  appellants 
should  be  privileged  upon  the  obligation  by  Faucher  to 
Dame  Lagueux  for  the  amount  of  their  advances,  and  shonid 
be  paid  in  preference  to  her,  Faucher  being  obliged  to  pay 
them  instead  of  Dame  Lagueux  in  one  year  from  date  of 
agreement,  this  sum  of  £S,000,  with  interest. 

That  by  another  deed  of  obligation  executed  on  the  6th 
November,  1866,  to  which  the  appellants  and  Faucher  were 
parties,  it  wa»  declared  that  the  appellants  had  duly  made 
the  advances  they  were  to  make,  and  that  the  amount  there- 
of, with  interest  and  commission,  amounted  to  £2154  6s  7d, 
which  last  mentioned  sum  was  still  due  and  owing  to  the 
appellants  by  Faucher,  and  that  Dame  Lagueux  had  sub- 
rogated the  appellants  in  her  rights  as  above  stated  ;  and 
that  as  the  hypothec  in  favor  of  that  lady  would  expire  on 
the  ISlh  November,  1856,  the  appellants  were  desirous  of 
preserving  their  hypothec  by  means  of  a  new  registration 
upon  the  property  formerly  held  à  bail  emphytéotique^  and 
of  which  Faucher  had  since  become  proprietor,  and  there- 
upon, for  the  greater  security  and  guarantee  of  the  pay- 
ment of  the  amount  due  the  appellants,  with  interest  ;  and 
urithoui  novaiian  or  derogation  whatever  from  the  acquired 
rights  of  the  appellants.  Faucher  specially  hypothecated  in 
favor  of  the  appellants  the  property  therein  mentioned, 
(being  that  first  described  in  the  declaration  of  the  latter.) 

It  is  contended  on  the  part  of  the  appellants  that  the  res- 
pondent cannot  legally  set  up  as  a  defence  against  them 
the  alleged  rights  of  Faucheras  creditors.  When  they  con- 
test the  appellants*  claims,  the  latter  will  meet  them.  Fau- 
cher could  not  avail  himself  of  fraud  on  his  own  part,  had 
he  committed  any  ;  neither  can  the  respondent  claiming 
solely  under  Faucher,  and  possessing  his  rights  only,  do  so. 
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Apart  from  tbis,  the  respondent's  sole  title  to  the  pro- 
perties in  question  is  derived  from  the  deed  of  sale  by 
Faucher  to  him  ;  and  the  express  consideration  of  that 
sale  is,  ihat  the  respondent  was  to  pay  the  appellants  the 
sum  therein  stated,  for  which,  states  the  deed,  they  have 
their  hypothec  on  the  property  so  sold. 

In  addition,  the  respondent  himself  in  the  notice  which 
he  gave  of  his  intended  application  for  confirmation  of  the 
purchase*  states  expressly  that  he  purchased  the  properties 
subject  to  the  claims  mentioned  in  the  deed  of  sale  to  him, 
the  same  being  he  says  des  hypothèques  premières  et  prim- 
légiées  in  favor  of  the  persons  therein  named,  among  whom 
are  specifically  mentioned  the  appellants  as  having  the 
première  hypothèque  légale^  après  la  dernière  ci-desstis  men- 
tionnée^ sur  les  dits  immeubles  en  question.  The  respondent 
takes  possession  of  the  property  subject  to  the  appellants' 
hypothec,  and  undertakes  to  pay  it,  and  when  reminded  of 
his  obligation  in  the  form  of  an  action  by  the  appellants, 
he  denies  their  right. 

But  apart  from  all  this,  the  appellants  assume  still  higher 
ground.  Ttie  respondent  contends  that  the  hypothec  given 
by  Faucher  on  the  property  while  held  by  him  à  titre  de 
bail  or  emphytéose  became  extinct,  notwithstanding  that, 
previously  to  the  expiration  of  the  bailj  and  while  the  hy- 
pothec was  still  in  full  force.  Faucher  himself  acquired  the 
propriété  of  the  immoveable  by  deed  of  sale.  To  admit 
this  doctrine  would  be  to  afford  every  possible  incentive  to 
dishonest  courses. 

The  appellants'  position  is  however  not  even  dependent 
upon  the  decision  of  this  question,  for  it  is  a  fact,  that  on 
the  2Srd  January,  1855,  when  the  first  deed  was  entered 
into  between  them  and  Faucher,  to  which  Dame  Lagueux 
was  an  intervening  party,  and  made  over  to  the  appellants 
the  sum  of  £2000  already  mentioned,  with  her  hypothec  on 
the  property  as  security,  to  which  hypothec.  Faucher  con- 
sented, he,  Faucher,  was  the  actual  proprietor  of  the  im- 
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moveable  in  question^  so  hypothecated,  having  acquired  the 
same  on  the  19th  September,  1854.  The  deed  of  the  23rd 
January,  1855,  declares  that  Ffiucher  was  proprietor  ;  and 
the  deed  itself  amounts  to  a  perfect  hypothec  granted  on  that 
day  ;  a  hypothec  sufficient  to  maintain  the  appellants' 
claim,  if  the  deed  of  the  6th  November,  1856,  be  not  so. 

Hamel,  for  respondent  Le  jugement  de  la  Cour  de 
première  instance  en  faveur  de  l'intimé,  motivé  comme 
suit,  fait  ressortir  clairement  les  points  en  contestation  en 
cette  cause. 

"  La  Cour,  &c.  : — Considérant  que  de  l'aveu  des  de- 
mandeurs mêmes,  contenu  en  l'obligation  consentie  en  leur 
faveur  par  Narcisse  Constantin  Faucher,  le  6  novembre, 
1856,  à  Québec,  devant  Campbell  et  son  confrère,  notaires, 
l'hypothèque  constituée  par  le  dit  Faucher,  sur  des  immeu- 
bles tenus  par  lui  à  titre  d'emphitéose,  au  désir  des  actes 
relatés  par  les  demandeurs  dans  leur  demande,  expirait  le 
13  novembre,  1856  ;  et  attendu  que  la  nouvelle  hypothèque 
établie  par  la  dite  obligation,  et  constituée  par  le  dit  Fau- 
cher sur  les  mêmes  immeubles,  dont  il  était,  le  dit  6  novem- 
bre, 1856,  devenu  propriétaire  incommutable,  n'a  été  enre- 
gistré au  bureau  d'enregistiemenl  de  la  division  d'enregis- 
trement des  Trois-Rivières  que  le  8  novembre,  1856,  et  que 
le  17  du  dit  mois  de  novembre,  1856,  le  dit  Faucher  était 
dans  un  état  de  banqueroute,  déconfiture  et  insolvabilité, 
en  sorte  que  le  dit  enregistrement  n'a  pu  produire  aucun 
efiet,  et  n'a  pu  nommément  engendrer  aucun  droit  d'hypo- 
thèque au  profit  des  demandeurs  sur  la  propriété  acquise 
par  le  défendeur  du  dit  Faucher,  maintient  l'exception 
perpetUL^le  péremptoire  en  droit  plaidéc  par  le  défendeur, 
pour  autant  qu'elle  est  fondée  sur  des  moyens  conformes 
aux  con.iidérants  du  présent  jugement,  et  en  conséquence 
déboute  Paction  des  dits  demandeurs,  avec  dépens." 

Il  résulte  de  ce  jugement  que  les  deux  points  en  contes- 
t^^QE  sont  :  lo.  que  l'hypothèque  créée  en  premier  lieu  a 
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cessé  avec  l'existence  du  bail  emphitéotique  ;  or  ee  fait  est 
allégué  par  le  demandear  Ininnême  dans  son  action,  en 
disant  que  ce  bail  emphitéotique  est  expiré  le  IS  novem- 
bre, 1856. 

2o.  Que  lors  de  la  seconde  hypothèque  le  dit  Faucher 
était  insolvable  et  en  banqueroute.  Cela  est  prouvé  par 
les  deux  seuls  témoins  entendus  dans  la  cause.  Faucher 
%  avait  alors  la  qualité  de  commerçant  de  bois,  et  Pobjet  de 
la  dite  obligalk)n  hypothécaire  était  d'une  nature  commer- 
ciale. 

Ces  devx  points  paraissent  si  clairs  qu'il  n'est  pas  néces- 
saire de  les  commenter. 

MutKDiTB^  Justice. — The  appellants,  by  their  opposition 
in  the  Superior  Court,  claimed  a  hypothec  upon  the  real 
estate  of  the  defendant,  (now  the  respondent)  as  well  under 
the  deed  of  the  5th  June,  1849,  as  under  the  deed  of  the 
6th  November,  1866  ;  but,  at  the  argument,  the  learned  coun- 
sel  of  the  appellant  abandoned  the  claim  under  the  first  of 
those  deeds  ;  as  that  claim,  for  the  reasons  adverted  toat  the 
argument,  could  not  possibly  have  been  maintained.  I  shall 
therefore  confine  my  attention  to  the  hypothec  claimed  under 
the  deed  of  the  6th  November,  1866.  That  deed  was  regis- 
tered two  days  after  it  bears  date,  viz:  on  the  8th  November, 
1866,  and  the  respondent  pleaded  that  Mr.  N.  C.  Faacher, 
by  whom  the  hypothec  of  the  6th  November,  1856,  was 
created,  was  en  faillite  et  en  déconfiture  on  the  17th  No- 
vember, 1866  ;  and  therefore  that  the  hypothec  so  created 
in  favor  of  the  appellants,  and  registered  on  the  8lh  of  No- 
vember, 1866,  was  null,  as  having  been  registered  less 
than  ten  days  before  the  date  of  the  déconfiture  of  the 
debtor  who  created  the  hypothec. 

This  pretension  of  the  respondent,  which  has  been  sanc- 
tioned by  the  judgment  of  the  Superior  Court,  at  Three 
Rivers,  is  based  upon  the  eighteenth  section  of  the  Registry 
Ordinance,  4th  Vic,  ch.  30,  (C.  S.  L.  C,  cap.,  XL  sec.^7,,p. 
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345),  which  is  in  the  following  words  :  ^^Tbe  vegistration  of 
^^  hypothecs  and  hypothecajy  rights  and  claims  made 
'*  within  the  ten  days  next  before  the  bankruptcy  of  the  del>- 
^*  tor,  shall  give  no  priority  to  the  registering  creditor  over 
"  other  creditors,  or  produce  any  effect  whatever." 

I  agree  with  the  learned  Judge  of  the  Superior  Court,  in 
thinking  that  the  insolvency  of  Mr.  Faucher  bjr  whom  the 
hypothec  in  question  was  granted,  is  proved  as  alleged  ; 
and  if  so,  then  the  decision  of  the  present  case  roust  depend 
upon  the  meaning  of  the  word  "  bankruptcy  "  in  the  pro- 
vision of  law  just  cited. 

The  word  "  bankruptcy,"  so  used,  must,  I  think,  be  un- 
derstood as  meaning,  either  the  state  of  a  trader  made 
bankrupt,  under  the  provisions  of  the  bankruptcy  ordinance 
(2  Vict.,  cap.  36)  passed  a  short  time  before,  and  then  in 
force  ;  or  it,  viz  :  the  word  **  bankruptcy  "  must  be  under- 
stood as  equivalent  to  the  word  insolvency.  In  considering 
the  provisions  of  the  registry  law,  it  is  necessary  to  bear 
in  mind  that  the  original  text  of  that  law  is  in  english,  and 
that  the  english  terms  "  bankruptcy  '*  and  ^^  insolvency  " 
in  legal  phraseology,  not  only  are  not  synonymous,  but  are 
used  in  contradistinction  to  each  other. 

Bankruptcy,  as  a  law  term,  means  '^  the  state  and  con- 
^^  dilion  of  being  a  bankrupt,^  (1)  and  the  word  bankrupt, 
according  to  Judge  Bouvier's  valuable  Law  Dictionary 
means  :  '^  a  person  who  has  done  or  suffered  some  act  to 
be  done,  which  is  by  law  declared  an  act  of  bankruptcy." 
Whereas  insolvency,  as  defined  by  Burrill,  is  "  the  slate 
^^  of  a  person  not  engaged  in  trade  not  able  to  pay  his 
"  debts  ;  •*  and  the  author  adds  :  "  This  is  the  sense  of  the 
word  in  the  english  law,  as  distinguished  from  bankruptcy." 

Accordingly  we  find  that  the  special  council,  which 
counted  among  its  members  several  of  the  ablest  english 
lawyers  in  the  province,   in  the  framing  of   the   bank- 
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mpt  ordinanee  dietingaisbed  as  clearly  as  possible  be- 
tween insolTency  and  bankraptcy  ;  for  under  that  or- 
dinance  a  trader  committing  an  act  of  bankraptcy,  as 
defined  by  the  Sad  section  of  the  ordinance,  was  liable 
to  be  made  a  bankroipt,  however  much  his  assets  might  have 
exceeded  his  liabilities  ;  and  in  accordance  with  the  same 
principle,  no  trader  was  liable  tinder  the  ordinance  to  be 
forced  into  the  bankrupt  court,  merely  on  the  ground  of  in 
solvency.  In  other  words,  under  the  bankrupt  ordinance, 
on  the  one  hand,  proof  of  solvency  was  not  enough  to 
prevent  a  trader  from  behig  made  a  bankrupt  ;  and  on  the 
other  hand,  proof  of  insolvency  was  not  sufficient  to  cause 
a  trader  to  be  made  a  bankrupt.  The  special  council 
having  thus  carefully  distinguished  between  insolvency  and 
bankruptcy  in  framing  the  bankrupt  ordinance,  cannot  be 
supposed,  in  the  registry  ordinance,  to  have  used  the  word 
•*  bankruptcy  '*  as  meaning  merely  insolvency. 

It  may  further  be  observed  that  the  provision  of  the  re- 
gistry law  under  consideration  is  one  of  a  peculiarly  excep- 
tional character. 

It  causes  the  binding  effect  of  a  deed  taken  as  security 
to  depend,  not  on  the  sufficiency  of  the  consideration  given 
by  the  creditor,  nor  upon  the  good  faith  of  the  creditor, 
or  of  the  debtor,  or  of  both,  but  upon  the  state  of  the  affairs 
of  the  debtor  a  certain  number  of  days  after  the  passing 
of  the  deed  sought  to«be  enforced  :  such  a  provision  may 
be  necessary  in  a  particular  class  of  cases,  but  opposed,  as 
it  doubtless  is,  to  the  general  principles  of  our  law,  it 
ought  not,  I  think,  to  be  extended  beyond  the  plain  mean- 
ing of  the  words  in  which  it  is  framed*.  Moreover,  if  the 
word  "  bankruptcy  "  in  the  section  under  consideration 
is  to  be  understood  as  meaning  merely  insolvency,  then, 
according  to  the  terms  of  the  law,  it  would  apply  as  well 
to  the  case  of  an  insolvent  debtor  not  engaged  in  trade,  as 
to  the  case  of  an  insolvent  trader. 

Mow  according  to  the  general   principles  of  our  law. 
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mere  insolveBçy  does  not  deprive  the  owner  «f  real  estate 
.  of  the  power  of  hypothecating  it  ;  and  oar  law  in  this  res- 
pect is  right  ;  for  insolvency  which  renders  it  necessary  for 
a  debtor  to  dispose  in  good  faith  of  his  property  for  the  be* 
nefit  of  his  creditors,  cannot,  in  the  absence  of  special  le- 
gislation, have  the  effect  of  depriving  the  debtor  of  the 
power  of  doing  that  which  it  renders  necessary  to  be  done. 
Troplong  says  :  ^^  Jamais  dans  Pancienne  jurisprudence, 
**  il  n'avait  été  défendu  d*acquérir  privilège  ou  hypothèque 
^^  sur  les  biens  d^un  individu  non  négocienPt  en  éCat  de  dé- 
"  confiture."  (1)  • 

Whereas,  if  the  provisions  of  the  registry  law  under  con- 
sideration are  to  receive  the  interpretation  contended  for  by 
the  respondent,  it  would  be  impossible  for  an  insolvent 
debtor,  in  good  faith,  and  for  the  benefit  of  his  creditors 
generally,  to  hypothecate  his  property  effectually^  Such  a 
change  of  our  law  would  be  one,  I  need  hardly  observe, 
of  very  great  importance,  and  had  the  legislature  been  dis- 
posed to  make  it,  there  cannot,  I  think,  be  any  doubt  that 
it  would  have  used  language  much  more  explicit  then 
that  which  is  to  be  found  in  the  18th  section  of  the  registry 
ordinance. 

In  conclusion  I  may  observe  4hat  the  unreasonableness 
of  the  rule  contended  for  by  the  respondent,  is,. in  one  res- 
pect,^ well  illustrated  in  the  present  case,  in  which  the 
respondent  argues  that  the  sale  made  to  him  by  M.  Faucher 
after  his  alleged  insolvency  is  valid,  whilst,  at  the  same 
time,  he  alleges  that  a  hypothec  previously  created,  by  Mr. 
Faucher,  upon  the  same  property,  is  of  no  effect  ;  not  be- 
cause Mr.  Faucher  was  insolvent  when  that  hypothec  was 
granted,  for  that  is  not  alleged,  but  because  the  registra- 
tion of  the  said  hypothec  was  made  within  ten  days  next 
beiare  the  déconfiture  of  the  debtor,  Mr.  Faucher. 


For  these  reasons  I  am  of  opinion  that  the  word  "  bank- 

\  0)  *  Troplong,  Priv.  et  Hyp.  No.  «61,  p.  49  :— ^^e  alflo  I  Pèrril,  Mr.  M  Byp. 
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ruptcy  **  in  ihe  18th  section  of  the  registry  ordinance,  is  to 
be  understood  as  bankruptcy  within  the  meaning  of  the 
bankrupt  ordinance,  (1)  and  the  8ul>sequent  laws  of  this 
province  on  the  same  subject  ;  and  I  am  further  of  opi- 
nion that,  as  the  debtor,  Mr.  Faucher,  never  was  in  bank- 
ruptcy, in  the  sense  of  that  word  just  mentioned,  the  res- 
pondent was  not  entitled  to  derive  any  benefit  in  this 
cause  from  the  said  18th  section  of  Ae  registry  ordinance  ; 
and  therefore  I  cannot  avoid  the  conviction  that  the  ap- 
pellants are  entitled  to  the  relief  which  they  claim  by  a 
reversal  of  the  judgment  of  the  Court  below. 

Mr.  Justice  Aylwin,  Mr.  Justice  Duval,  and  Mr.  Justice 
Berthelot,  declared  that  they  also  were  of  opinion  that 
a  hypothec  could  not  be  held  inoperative,  on  the  ground 
of  its  having  been  registered  less  than  ten  days  before  the 
déconfiture  of  the  debtor,  but  in  the  present  case  they 
thought  the  déconfiture  of  the  debtor  was  not  established, 
and  mads  that  the  considérant   of  the  judgment  in   appeal. 

The  Judgment  of  the  Court  of  appeals  is  as  follows  : 

Considérant,  que  par  Facte  d'obligation  du  6  novembre, 
1856,  reçu  devant  Mtre.  Campbell  et  son  confrère,  notaires, 
à  Québec,  Narcisse  Constantin  Faucher,  nommé  dans  la 
déclaration  et  les  plaidoyers,  s'est  là  et  alors,  dans  et  par  le 
dit  acte,  reconnu  endetté  aux  dits  appelants  en  cette  cause, 
en  une  somme  de  deux  mille  cent  louis,  cours  actuel,  avec 
intérêt  sur  icelle,  à  compter  du  23  de  janvier,  1855,  aux 
termes  d'un  certain  marché  et  contrat  intervenu  entre  les 
dits  appelants,  d'une  part,  et  le  dit  N.  C.  Faucher,  d'autre 
part,  fait  et  reçu  le  23  de  janvier,  1855,  par  devant  Mtre. 
Campbell  et  confrère,  notaires,  pour  la  sûreté  du  paiement 
de  laquelle  dite  somme,  avec  intérêt  comme  susdit,  il  a  par 
le  dit  acte  d'obligation  du  6  novembre,  1856,  affecté  et  hy- 
pothéqué  rimmeuble  y  |lésigné,   comme   suit,  savoir  : — 

(V)  **  Analyse  but  l'ordoimaiiM  des  banaux  d'hypothèque  "  by  Sir  L.  H. 
Lafontaine,  page  72,  No.  1  :— See  also  Bonner's  essay,  page  129,  No  196. 
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"  Une  terre  sise  et  sitaée  dans  le  fief  Gros  Bois,  dans  la  pa- 
^*  roisse  de  Ste.  Anne,  etc."  duquel  immeuble  le  défendeur 
était  en  po:«sessîon  à  litre  de  propriétaire  dès  avant  la 
signification  qui  lui  a  été  faite  de  la  présente  action,  et 
ce  pour  Pavoir  acheté  du  dit  N.  C.  Faucher,  par  acte  àe 
vente  du  27  février,  1857,  reçu  devant  Mtre.  Bourassa  et 
sou  confrère,  notaires,  et  qu'une  copie  authentique  du  dit 
acte  du  6  novembre,  1856,  a  été  bien  et  dûment  enregis- 
trée le  8  novembre,  de  la  même  année,  au  bureau  d'enregis- 
trement des  Trois-Rivières,  dans  les  limites  duquel  le  dit 
immeuble  est  sis  et  situé. 

Considérant  qu'il  n'y  a  pas  de  preuve  légale  et  suffisante 
qu'au  jour  de  l'enregistrem.»nt  de  la  constitution  d'hypo- 
thèque du  six  novembre,  1866,  par  le  dit  N.  C.  Faucher^ 
ce  dernier  fut  en  faillite,  insolvable  ou  en  déconfiture,  et  que 
ladite  hypothèque  et  l'enregistrement  d'icelle  ont  été  re- 
connus par  le  dit  défendeur  lors  de  l'acquisition  qu'il  a 
faite  de  l'immeuble  ci-dessus  désigné  du  dit  N.  C.  Faucher, 
et  que  la  dite  somme  de  deux  mille  cent  louis,  du  cours  ac- 
tuel, est  encore  due  par  ce  dernier  aux  dits  appelants, 
avec  intérêt  sur  icelle  à  compter  du  23  janvier,  1855, 
et  que  par  conséquent  ils  ont  un  recours  hypothécaire 
contre  le  dit  intimé  pour  le  *  recouvrement  de  la  dite 
somme  et  intérêts,  à  déclaré  le  dit  immeuble  ci*dessus 
désigné  afteeté  et  hypothéqué  au  paiement  de  la  dite 
somme  de  deux  mille  cent  livres,  cours  actuel,  comme 
susdit,  et  a  condamné  et  condamne  le  dit  intimé,.comme 
propriétaire  en  possession  d'icelui,  à  payer  aux.  dits  ap- 
pelants la  dite  somme  de  deux  mille  cent  louis^  du 
dit  cours,  avec  intérêt  sur  icelle  depuis  le  dit  jour,  23  jan- 
vier, 1855,  jusqu'au  parfait  paiement,et  les  dépens,  si  mieux, 
n'aime,  etc.,  etc. 

Popc,  pour  les  appelants. 

Tessibr,  Ross  et  Hambl,  pour  Tintimé. 


QUEEN'S  BENCH,) 
Appeal  Sid«.         i 
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DISTRICT  OF  MONTREAL. 


Before  :  —  Duval,    Mkrsdith,    Mondklkt,    and   Monk, 

Justices. 

HsRBXBT  ^  •  ^  « ••••••••  Appellant, 

and 
Fbvnkll  ••• ••,•.•,..••.%..  ..I»...  Eespondent. 


Held  : — ^That  in  the  case  of  moveablea 
the  preeoription  of  thiee  yean  to  be  ayaU- 
able  muflt  be  joined  to  a  title  together 
With  good  fflitii. 

Id.  That,  in  the  oaae  submitted,  the 
MB  of  the  defendant,  the  appellant, 
notwthBtandiiu^  the  deoUration  that  the 
Tiolin  elaimed  belonged  to  him,  having 
been  porohased  for  him  dodng  IJs  m)ino- 
rityby  the  appellant,  was  a  competent 
witness. 


Jngé  : — ^lo.  Qa'en  taii  de  meubles  la 
presoription  de  trois  ans  pour  dtie  efTeo- 
aye  doit  être  aooompagnee  d'un  titre  et 
de  bonne  fol. 

2o.  Que,  dans  Tesptee,  le  fila  du  défen- 
deur, rappelant,  nonobstant  sa  déclara- 
tion que  le  yiolon  réclamé  lui  ^partanait 
en  propre,  ayant  été  acheté  pour  lui  jptn- 
daat  sa  minoiité  par  l'appelant,  était  on 
témoin  compétent. 


Jndgment  rendered  on  the  7th  September,  1863. 

The  facts  of  the  case  safficiently  appear  from  the  obser- 
vations made  upon  the  rendering  of  the  judgment. 

DuTAL,  Justice,  dissenting  : — Said  that  although  the 
case  in  itseJI^was  of  no  importance,  yet  he  considered 
tbatlh^  judgment  which  was  about  to  be  pronouneed 
woulcl  establish  a  principle  which  he  had  always  coiisi- 
derod  as  dangerous,  namely  :  that  a  man  might  be  a  wit- 
ness in  his  owB  cause,  and  by  his  own  testimony  prove 
his  ease.  It  might  be  said  that  it  was  the  son  who  was 
giving  evidence  for  his  father,  but  he  was  of  opinion  that 
the  son  was  the  party  princ^)cd^  interested,  and  he  was 
getting  gain  de  cause  by  his  own  oath. 

It  was  true  that  the  legislature  permitted  the  son  to  be 
examined  as  a  witness,  but  the  legislature  'Qever  intended 
that  the  Court  should  pay  so  much  attention  4o  the  tes- 
tiQiony  of  Ruch  an  interested  witness,  as  tp  let  him  gain 
the  case  by  his  own  oath.  He  considered  that  an  impor- 
tant principle  was  involved,  and  feared  that  the  judgment 

would  be  cit^  as  a  Accèdent  by  the  bar. 
^  26 
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MoNDELKT,  Justice  : — Was  not  apprehensive  that  thejudg- 
ment  would  ever  be  referred  to  in  this  way.  The  Temarks 
of  his  learned  brother  would  leave  the  impression  that  the 
son  was  the  plaintiff,  which  was  not  the  case.  The 
son  was  not  a  party  to  the  case,  and  therefore  he  was  a  com- 
petent witness.  As  to  his  credibility,  it  was  in  the  dis- 
cretion of  the  Court  to  determine  what  reliance  it  would 
place  on  his  testimony.  The  son,  then,  being  a  com- 
petent witness,  was  able  to  prove  that  the  violin  belonged 
to  his  father.  From  a  review  of  tl|9  circumstances,  his 
honor  was  of  opinion  that  he  was  not  only  a  competent 
witness,  but  also  credible,  and  that  the  fact  of  his  having 
recovered  possession  of  his  father's  violin  by  a  ruse  de 
guerre^  did  not  at  all  affect  the  legal  ownership  vesting  in 
Ahe  father. 

Meredith,  Justice. — The  controversy  between  the  parties 
IS  as  to  the  ownership  of  a  violin,  of  no  great  pecuniary 
value  ;  but  notwithstanding  this,  the  question  of  law 
which  the  case  presents  is  of  importance. 

It  appears  that  about  five  years  before  the  institution  of 
the  action  in  the  Court  below,  the  appeUantfl^  ^qq,  George 
W,  Herbert,  then  a  minor,  being  a  passenger  from  Quebec 
to  Montreal,  by  the  Grand  Trunk  Railway,  lost  the  violin 
in  question.  It  was  found  on  the  deck  of  the  Grand  Trunk 
Ferry  Boat,  by  the  second  engineer,  one  Leonard.  This 
jf>ersoQ  ought,  of  course,  to  have  handed  the  violin  to  the 
proper i>fficer  of  the  Grand  Trunk  Company  ;  but  he  did 
not  do  so.  On  the  contrary,  after,  as  he  says,  telling  the 
engineer  of  the  boat,  and  the  working  men,  that  he  had 
found  the  violin,  he  kept  it  for  some  time  in  his  berth  on 
board  the  boat,  then  took  it  to  his  lodging  house  on  shore, 
broke  open  the  case,  took  the  violin,  and  used  it  as  his 
own,  and  afterwards  sold  it  to  the  respondent,  who,  at  the 
time,  was  perfectly  aware  of  the  manner  in  wbicTi  his 
vendor  had  obtained  possession  of  it. 

In  order  to  prevent  any  doubt  as  fl^his  important  pomt, 
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I  may  observe  that  Leonard,  being  examined  for  the  res- 
pondent, in  his  cross  examination,  says  :  "  The  plaintiff 
"  and  Gettings  (who  purchased  the  violin  for  him)  were 
^*  both  aware  of  the  fact  that  I  found  the  fiddle  as  I  have 
"  mentioned;  '*  and  James  Fennell^  the  brother  of  the  plain- 
tiff says^-  "  my  brother,  the  plaintiff,  and  Gettings,  knew 
^^  that  ibh  violin  had  been  found  on  the  Grand  Trunk 
*^  Ferry  boat  ;  "  and  Gettings,  who  purchased  the  violin  for 
the  plaintiff,  says  also  that  Leonard  told  him  ^^  he  had 
foufid  the  violin  on  Ifard  the  boat'* 

It  seems  to  be  thought  by  the  répondent,  }hat,  under  the 
circumstances  just  mentioned,  some  description  of  pres- 
cription can  be  urged  against  the  appellant  ;  but  such  is 
not  the  case,  assuming  for  the  purpose  of  the  present  dis- 
cussion, that,  under  our  law,  Xhere  is  a  prescription  of 
three  years  as  to  moveables,  the  respondent  cannot  derive 
any  advantage  from  that  prescription,  as  it  certainly  re- 
quires good  faith.  Dunod,  page  150,  says  :  ^^  Les  meubles 
'*  se  prescrivent  par  trois  ans  avec  titre  et  bonne  foi  ;  ''  and 
Pothier,  Prescription,  Na  205,  says  •:  *^  Il  faut  pdnr  cette 
^^  prescription  que  le  possesseur  justifie  d'un  juste  titre  d'où 
"  sa  ppssession  procède,  et  qu'elle  soit  de  bonne  foi^ 
Under  the  modem  law  of  France,  also,  it  is  quite  cer- 
tain tha't  for  the  prescription  of  moveables,  by  any  period 
less  than  thirty  years,  good  faith  is  required.  (!) 

As  to  the  question  of  good  faith,  with  reference  %o  the 
case  before  us,  it  is  plain  there  was  nothing  of  tl^  kind 
on  the  part  of  the  finder  Leonard  ;  indeed  his  conduct  was 
not  consistant  with  common  honesty^  His  duty  was  to 
take  the  violin  to  the  officer  oî  the  Grand  Trunk  Company, 
empowered  to  take  charge -of  such  things  ;  and  he  admits 
that  about  a  week  after  he  found  the  instrument,  that  being 
about  three  weeks  before  he  broke  open  the  case,  he  knew 
that  such  was  his  duty.    And  there  can  be  but  little  doubt 


a)  Troplong,  Pnieription  ISf^^,  t^  8,  page  656  :— Mareadé,  Prefortiltioii,^ . 
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that  hau  he  done  what  he  knew  he  onght  to  hare  done,  the 
appellant  would  have  found  his  property. 

As  to  the  possession  of  the  respondent,  who  bought  the 
Tiolin  from  Leonard,  knowing  that  he  was  not  the  owner, 
of  it,  it  is  sufficient  to  observe  that  his  possession  lasted 
but  a  few  months  ;  and,  therefore,  eannot,  by  itself,  be  of 
any  advantage  to  him  as  supporting  a  plea  of  piescription. 

I  hold  it,  therefore,  to  be  certain  that  the  respondent  at 
the  time  of  the  institution  of  the  proceedings  in  the  Court 
below,  had  not  acquired  a  right  of  property  in  the  violin  in 
question  ;  and,  on  the  contrary,  that  the  appellant  then  re- 
mained as  perfectly  owner  of  it,  as  he  was  the  day  his 
son  lost  it. 

.  Up  to  this  point  I  believe  there  eanpot  be  any  difficulty, 
but  a  question  has  been  raised  as  to  whether,  considering 
the  mode  by  which  the  appellant  obtained  possession  of 
the  violin,  we  ought,  by  our  judgment,  to  allow  him  to 
retain  that  possession. 

The  facts  as  to  this  part  of  the  ease  are  to  ht  found  in 
the  evidence  of  George  W.  Herbert,  the  son  of  tfail^  appcK 
tantd.  He  says  : — ^'  Mr.  McCuUock  brought  this  violin 
to  me  to  ask  my  opinion  about  it.  I  looked  at  ihe  violin 
and  Tecognized  it  as  being  my  property  and  I  returned  it 
to  Mr.  McCulIocb,  some  weeks  after,  I  saw  the  same  violin 
in  the  possessicm  of  the  piainti/Ts  brother,  James  Fennell, 
I  went  to  see  James  Fennell  with  a  Mr.  Maffre  at  the  re- 
quest of  the  latter,  I  saw  the  violin  there  in  the  possession 
of  James  FennelL  The  said  James  Fennell  offered  me 
ihe  violin  to  take  to  my  hoase  to  tiy.  I  brought  the  violin 
with  me  at  my  place.  James  Fennell  told  me  that  this 
violin  was  his  brother's  property.  Mr.  Fennell  called  for 
Ihe  violin.  I  tdd  him  I  bad  not  exanrined  the  violin  yet, 
that  I  would  see  to  it  next  day. 

Question. — On  that  occasion  did^ou  not  say  to  James 
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Feanell  that  you  would  send  him  down  the  violin  the  next 
dvff 

t 

Answer. — I  donU  remember  saying  that  at  all,  I  don't 
know  if  Mr.  Fennell  came  for  the  violin  twice.  I  wrote 
to  Mr.  James  Fennell  the  very  next  day  after,  as  I  think, 
Fennell  called  for  the  violin,  informing  him  that  I  had 
lost  it  some  years  previous.  " 

It  is  said  that  the  evidence  of  this  witness  shows  that 
the  appellant  obtained  possession  of  the  violin  by  a  trick  ; 
and,  therefore,  that  he  ought  to  be  compelled  to  reinstate  the 
respondent  in  possession,  irrespective  of  any  question  as 
to  who  is  the  owner. 

In  order  to  maintain  this  pretension,  even  if  it  were 
founded  in  fact,  it  seems  to  me  we  would  have  to  treat 
this  action  as  if  it  were  an  action  en  réintégrande  for  the 
recovery  of  the  possession  of  real  estate  ;  whereas  we 
know  that  there  cannot  be  an  action  en  c&mplainte  or  en 
réintégrande  as  regards  a  chattel.  (1) 

It  is  not  necessary,  as  regards  the  present  controversy,  to 
express  an  opinion  as  to  whether  there  may  not  be  cases 
in  which  the  possession  of  moveables  might  be  recovered, 
irrespective  of  the  question  of  property.  For  the  decision 
of  the  present  case  it  is  sufficient  to  observe  that  the  ge- 
neral rule  is  that  in  actions  respecting  moveables,  each 
party  has  a  right  to  go  into  the  question  of  property* 

Pothier  says  :  "  Notre  droit  français  est  en  cela  diffé- 
^^  rent  du  droit  romain  qui...  accordait  une  action  posses- 
^^  scire  appelée  intef  dictum  utrubi  à  ceux  qui  étaient  troublés 
'^  dans  la  possession  d'une  chose  mobiliaire.  Meus  dans 
^^  noire  Droit  Français  lorsque  deux  parties  se  disputent  une 
^'  chose  mobiliaire^  on  entre  d^abord  dans  la  question  de  pro* 


(1)  Giutom  of  Paria,  art.  97  :--SarpiUoii«  p.  274  :— Guyot,  Sep.,  toL  4,  p.  292, 
^    ^       'alnte  :— Pigeau,    roi.  2,j»ge  131  :— r ^       '    '        *• 

[Jomplai]       ^ 

pp.  192  et  194^ 


▼erbo Complainte  : —  Pigeaa,   roi.  2»page  131  :— Nouveau Deninr^  toL  6, p.  21, 


Terbo  Complainte,  CnrasBon,  ActioneFoefleasoires,  page  142  {— Qanuer,  AoUon  Pois. 
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^^priiti.  (1)  And  Rodier  in  his  commentary  on  the  Oidcm- 
nance  of  1667,  after  saying  that  an  action  en  compUunie 
el  en  réintigrande  may  be  maintained  as  to  an  univerior 
lite  de  meublesy  says  :  "  mais  pour  nn  meuble  en  parti- 
"  culier,  on  doit  procéder  par  autre  action  comme  maître 
"  et  propriétaire  d'icelui,  savoir  par  action  civile  en  resti- 
^'  tution,  ou  par  action  criminelle  pour  £Bdt  de  vol.  (2) 

Such,  I  repeat,  is  the  general  rale  ;  and  in  the  present 
case,  in  which  the  plaintiff  purchased  from  a  person  whom 
he  knew  was  not  the  oumer  of  the  thing  sold^  and  in  which 
there  has  been  no  violence  on  the  part  of  the  defendant, 
I  see  no  reason  for  a  departure  from  the  general  rale  as 
laid  down  by  Pothier. 

There  is,  however,  one  consideration  which  appears  to 
me  very  important,  if  not  conclusive,  as  to  this  part  of  the 
case.  It  is  that  the  parties  by  their  pleadings  have  directly 
raised  the  question  as  to  the  ownership  of  the  violin.  And 
as  that  question  has  been  so  raised,  and  as  according  to 
my  view,  the  right  of  ownership  is,  beyond  doubt,  in 
the  appellant,  it  seems  to  me  impossible  for  us,  without 
changing,  as  it  were,  the  nature  of  the  demand,  to  award 
the  violin  to  the  party  whom,  we  say,  is  not  the  owner  of 
it.. 

There  remains  one  other  point  which  I  desire  to  notice, 
it  is  the  pretension  that  the  violin,  if  it  belongs  to  either  of 
the  Herberts,  belongs  to  George  Herbert,  and  not  to  his 
father,,  the  appellant.  George  Herbert  in  his  examination 
in  chief  speaks  of  the  violin  as  being  his,  but  in  his  cross 
examination  he  explains  his  meaning  and  says. 

"  I  was  a  minor  at  the  time  I  lost  the  said. violin,  and 
^^  under  the  care  of  my  father.  When  I  say  the  violin  was 
*'  my  property  at  the  time,  I  mean  of  course  that  I  had  the 
*^  charge  and  keeping  of  it,  but  the  property  was  in  my 


m  Pothtor,  Tnitéde  UPonesdon,  No.  93^-See  ezeeptton  to  tbe  gemnanlt» 
Pothltr,  PoMMrton,  108. 
(f)  Itodtor«Oom.mirOid.  laer,  p.  315.  . 
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*'  father,  I  now  look  upon  it  as  mine  since  I  have  attained 
"  the  age  of  twenty-one  years,  for  the  reason  that  it  was  ori- 
"  ginally  bought  lor  me.  "  And  towards  the  close  of  bis 
evidence  he  says  :  '^  The  price  paid  is  marked  upon  it^ 
'^  although  almost  invisible,  having  the  very  same  mark 
"upon  it  when  I  lost  iu  The  price  marked  upon  the 
"  said  violin  is  ^0,  which  tons  the  amount  paid  for  it  by 
"  my  father."  We  are  to  judge  of  the  case  by  the  facts 
proved,  and  not  b7  the  impression  of  the  witness,  as  to  a 
matter  of  law  ;  and  according  to  the  facts  proved  the  appel- 
lant, and  not  the  witness,  his  son,  is  the  owner  of  the 
violin  in  question. 

For  these  reasons  it  seems  to  me  that  the  judjgment  of 
the  Superior  Court,  awarding  the  violin  to  the  respondent, 
who,  according  to  the  views  of  the  majority  of  the  Court, 
has  no  right  to  it,  cannot  be  maintained. 

The  Court,  &c; — Seeing  that  the  violin  mentioned  in  the 
pleadings  in  this  cause,  being  the  property  of  the  appel- 
lant, was,  about  five  years  before  the  institution  of  the  ac- 
tion in  the  Court  below,  lost  by  George  W.  Herbert  the 
appellant's  son,  then  a  minor,  on  board  a  certain  steam- 
boat, belonging  to  the  Grand  Trunk  Railway  Company, 
the  said  George  W.  Herbert  being  at  the  time  he  so  lost 
the  said  violin,  a  passenger  on  board  the  said  steamboat. 

Seeing  that  the  said  violin,  immediately  after  it  was  so 
lost  by  the  said  George  W.  Herbert,  was  found  by  one 
William  Leonard,  the  second  engineer  of  the  said  steam- 
boat. 

Seeing  that  the  said  Leonard,  instead  of  taking,  the  said 
violin  to  the  proper  officer  of  the  said  Grand  Trunk  Rail- 
way Company,  as  he  was  bound  to  do,  kept  it  for  some 
time  in  his  berth  on  board  the  said  steamboat,  then  took  it 
to  his  lodging  house  on  shore,  where  he  broke  open  the 
case  containing  the  said  violin^  took  out  the  violin,  and 
used  it  as  his  own. 
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Seeing  that  it  is  indisputably  established,  by  the  evidence 
adduced  in  this  cause,  that  when  the  respondent  purchased 
the  said  violin  from  the  said  Leonard,  about  six  months 
before  the  institution  of  the  action  of  the  respondent  in 
the  Court  below,  he  the  said  respondent  had  full  know- 
ledge of  ihe  manner  in  which  the  said  Léonard  had  become 
possessed  of  the  said  violin  : — 

Considering,  therefore,  that  the  said  sale  of  the  said  violin 
could  not  give  a  right  of  ownership  in  it  to  the  respondent, 
who  knew,  at  the  time  of  the  said  sale,  that  the  person 
selling  the  said  violin,  not  only  was  not  the  owner  of  it, 
but,  on  the  contrary,  had  obtained  possession  of  it  wrong- 
fully and  retained  possession  of  it  dishonestly  : 

Considering  also  that  at  the  time  of  the*  institution  of 
the  action  in  the  Court  below,  the  respondent  had  not  ac- 
quired any  right  to  the  said  violin  by  prescription  ;  the 
possession  by  the  said  Leonard  of  the  said  violin  having  been 
in  bad  faith  ;  and  the  possession  of  the  respondent,  (irres- 
pective of  any  question  as  to  bad  faith  on  his  part)  having 
existed  for  too  short  a  time  to  serve  as  a  basis  for  a  plea  of 
prescription  ;  and,  therefore,  that  the  right  of  property  of 
the  appellant,  in  the  said  violin,  was  as  perfect  at  the  time 
of  the  institution. of  the  action  in  the  Court  below,  as  it 
was  at  the  time  the  said  violin  was  so  lost  by  the  said 
minor  son  of  the  appellant. 

And  considering  that  the  fact  of  the  said  violin  having 
been  borrowed  by  the  son  of  the  appellant  from  the  res- 
pondent, a  short  time  before  the  institution  of  the  action  in 
the  Court  below,  cannot  give  the  respondent  a  right  to 
claim,  as  belonging  to  him,  as  he  does  by  his  declaration 
in  this  cause,  the  said  violin,  which  does  not  belong  to 
him,  as  he  must  be  aware,  he  having  purchased  it  from 
the  said  Leonard,  under  the  circumstances  aforesaid  ;  and 
considering,  therefore,  that  in  the  judgment  of  the  Court 
below  which  condemns  the  appellant  to  deliver  up  the  said 
violin  to  the  said  respondent  there  isfrroi*,  this  Court  does 
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in  conseqaence,  reverde  the  said  jadgmjent,  to  wit  the  judg- 
ment rendered  by  the  Circuit  CSourt  at  Montreal  on  the 
thirtieth  day  of  December,  one  thousand  eight  hundred  and 
sixty  one  ;  and  proceeding  to  render  the  judgment  which 
the  Court  below  ought  to  have  rendered  in  the  premises, 
doth  dismiss  the  said  action  of  the  said  respondent  against 
the  said  appellant,  and  doth  condemn  the  respondent  to  pay 
to  the  appellaixt  his  costs  as  well  in  the  Court  below  as  in 
this  Court. 

The  honorable  Mr.  Justice  Duval  dissenting. 

The  following  judgment  rendered  on  the  SOth  December, 
1861,  is  the  judgment  appealed  from  : 

La  Cour,  etc.,  considérant  que  le  défendeur  ne  détient 
le  violon  mentionné  en  la  déclaration,  et  revendiqué  sur  lui, 
qu'à  titre  de  précaire,  et  du  demandeur,  pour  l'avoir  eu  à 
titre  de  prêt  ou  à  Pessai,  vu  que  le  défendeur  en  avait 
perdu  toute  possession  à  titre  de  propriétaire  depuis  plus 
de  trois  ans  avant'  qu'il  soit  revenu  de  nouveau  en  ses 
mains  à  titre  précaire,  comme  susdit  :  Considérant  enfin 
qu'au  jour  de  l'institution  de  cette  action,  et  avant  qu'il  fût 
venu  aux  mains  du  défendei^r  au  titre  susdit, — le  deman- 
deur était  alors  propriétaire  en  possession  du  dit  violon  pour 
l'avoir  acheté  de  William  Leonard,  qui  en  était  alors  en  pos- 
session ;  déclare  la  saisie-revendication  faite  en  cette  cause 
bonne  et  valable,  et  condamne  le  défendeur  à  remettre  le 
violon  saisi,  sous  quinze  jours,  à  compter  de  la  significa- 
tion de  ce  jugement,  sinon  à  payer  la  somme  de  cinq 
livres  courant,  pour  la  valeur  d'icelui,  avec  dépens  etc. 

Detlin,  for  appellant. 

LoRANOER  ET  Frères,  for  respoudcut. 
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SUPERIOR  COURT^QUEBEC. 
Before  : — Taschkrkau,  Jastice. 

CTAMM^etal PUdnUffs. 

No.  2206.  ]  YB. 

f  Desjardins. »••• Defendant. 


lo.  Th«  UwimplUt  a  duty  on  the 
owner  of  a  yetsel,  which  carrkB  fireig^ht» 
to  prooeed  withont  nnneoeaiary  deviation 
in  the  uf  ual  ooone. 

2o.  It  it  the  daty  of  thip-masten  to 
aid  and  aaalst  ships  in  distress  at  sea» 
and,  for  that  purpose,  a  TeBsel  may  go 
out  of  her  resnlar  course,  and  it  is  not 
considered  a  deviation  :  bnt  having  sne- 
oonred  those  on  boanl,  the  ship-master 
has  no  right  to  risk  his  own  freight  to 
render  salvage  services. 

So.  No  wrong-doer  can  be  allowed  to 
anportion  or  qualify  his  own  wrong,  and 
wnen  loss  has  happened,  which  &  at- 
tributable to  his  wrongful  act  of  deviation, 
the  ship^master  cannot  set  up  as  an  an- 
swer to  the  action  the  possibility  of  a 
loss,  if  his  wfongfU  act  had  never  been 
done. 


lb.  La  loi  impose  comme  devdr  an 
propriétaire  d'un  vaisseau,  qui  a  uns 
charse,  de  procéder  sur  son  rojafgd  de  la 
manière  oroinaire,  sans  déviation  inutile. 

2o^  U  est  du  devoir  des  capitaines  de 
vaissanx  d'aider  et  d'assister  les  vais- 
seaux en  détresse  en  mer,  et;  pour  cet  ob- 
jet, un  vaisseau  peut  sortir  de  sa  route 
régulière,  et  ceoi  ne  sera  pas  considéré 
comme  déviation  ;  mais  ayant  rendu  se- 
cours à  ceux  à  bord,  le  cafutaine  n'a  pas 
le  droit  de  risquer  sa  pn^  charge  pour 
rendre  des  services  de  sauvetage. 

So.  Nulle  personne  en  faute  n'a  le  droit 
dequalifler  son  tort,  et  quand  il  en  est 
résulte  une  perte,  qui  est  attribuable  à  sa 
déviation  coupable,  le  capitaine  de  vais- 
seau ne  peut  en  réponse  a  l'action  allé- 
guer une  perte  poadble,  s'il  n'avait  pas 
commis  le  tort  qui  lui  est  in^uté. 


Judgment  rendered  the  6th  Februaij,  1863. 

This  was  an  action  of  damages  instituted  by  the  plaintiffs 
against  the  defendant  for  deviating  from  his  voyage. 

The  defendant  was  the  master  and  owner  of  a  schooner 
c&Ued  the  Emédiney  and  in  November^  1861,  he  undertook 
to  carry  and  convey  in  his  said  schooner  a  quantity  of  fish 
valued  at  the  sum  of  $1761.15,  belonging  to  the  plaintiffs, 
from  the  port  of  Halifax  to  Quebec  or  Montreal,  for  hire. 
Having  set  sail  from  Halifax,  the  Emidine  made  her  way 
up  on  her  voyage  as  far  as  Fox  River,  a  little  above  cape 
Gaspé,  when,  on  the  9th  of  November,  whilst  tacking 
up  against  an  adverse  wind,  the  defendant  perceived  a 
vessel  to  windward  of  him  with  a  flag  of  distress  flying. 
After  several  tacks,  he  came  alongside  the  vessel,  a  three 
masted  schooner  of  about  400  tons  burden,  called  the 
Royal  Middy^  which  was  water  log^d.  The  Emidine  took 
Ais  vessel  in  tow  and  made  for  Gaspé  Basin,  a  port  some 
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forty  five  miles^  to  leeward  of  where  the  vessels  met,  and 
further  from  her  port  of  destination.  Ott  the  evening  of 
the  loth  the  Emédine  succeeded  in  safely  bringing  her  tow 
to  anchpr  in  the  basin.  The  defendant  finding  the  steamer 
Lady  Head  there  on  her  way  up  from  the  lower  ports  imme- 
diately discharged  his  crew  and  paid  their  passage  to 
Quebec,  for  which  place  the  Lady  Head  left  a  few 
hours  afterwards.  The  defendant  remained'  behind'  to 
look  after  his  vessel,  but  made  no  attempt  whatever  to 
take  her  out  of  the  basin  or  to  proceed  on  his  voyage,  and 
the  Emédine  with  her  cargo  on  board  wintered'  there.  The 
plaintifis  being,  in  consequence  of  the  nonrarrival  of  the 
schooner,  deprived  of  the  opportunity  of  selling  their 
fish  in  Quebec  or  Montreal  before  the  close  of  the  na- 
vigation, instituted  their  action.  The  défendant  pleaded 
the  general  issue,  and  by  perpetual  exception  that  he  was 
driven  back  by  stress  of  weather,  and  that  while  return- 
ing he  saw  the  Royal  Middy  with  a  flag  of  distress  up,  and 
in  order  to  save  life  he  made  foe  her  and  took  her  in  tow, 
that  the  weather  was  such,  that  the  time  taken  up  in  putting 
her  intaa  port  of  safety  did  not  delay  him  on  his  voyage — 
which,  he  could  not  continue,,  the  wind  being  continually 
contrary  and  accompanied  w|th  snow,  and  that  many  other 
schooners,  some  of  which  were  to  windward  of  him,  were 
obliged  to  put  back  and  winter  in  the  same  port  as  the 
Emédine  did. 

Issue  being  joined,  the  parties  went  to  evidence,  when 
the  facts  alleged  by  the  plaintiffs  were»f»roved,  as  also  that 
the  defendant  had  been  allowed,  by  the  Court  of  Vice  Ad- 
miralty for  Lower  Canada,  the  sum  of  £400  for  his  salvage 
services  rendered  to  the  Royal  Middy.  (1)  Witnesses  were 
exatnined  who  proved  the  perishable  nature  of  makerel  and 
fish  generally,  and  proof  was  given  that  the  defendant  might 
have  brought  his  schooner  and  cargo  to  Quebec  if  he  had 
accepted  the  offer  of  a  tow  from  a  steamer  to  a  position  ia 
which  he  would  have  found  a  favorable  wind. 

Q^  12  lu  ClBep.,  pftgQ  S09. 
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The  defendant's  witnesses  proved  that  the  antumn  in. 
question  was  stormy,  and  that  winds  contrary  to  vessels 
endeavouring  to  make  the  port  of  Quebec  from  below  al* 
most  constantly  prevailed. 

Campbell,  for  the  plaintiffs,  at  the  argument  urged  that 
contracts  of  this  nature,  by  which  masters  of  ships  under- 
took to  carry  goods  to  a  particular  place  and   deliver  them 
in  good  order  and   condition,  unavoidable   accident  only 
excepted,  should  be  construed  strictly  in  favor  of  the  plain- 
tiffs ;  that  the  defendant's  liability  was  that  of  a  commons 
carrier,  and,  as  he  undertook  to  carry  the  goods  for  hire,  he 
was  bound  to  deliver  them  at  all  events  ;  that  he  was  liable 
for  inevitable  accident  happening  though  the  intervention 
of  any  human   means,  and  that  he  was  bound  to  guard 
against  future  as  well  as  to  rescue  from  present  danger,  and 
that  the  law  implied  a  duty  on  the  owner  of  a   vessel  whe- 
ther a  general  ship  or  hired  for  the    special   purpose   of  the 
voyage,  to  proceed,  without  unnecessary  deviation,  in  the 
usual  course  ;  that  there   was  no  necessity  whatever  to 
make  for  Gaspé  Basin  ;  though   the  feelings   of  humanity 
would  dictate  the  necessity  of  one  vessel  making  towards 
another  that  had  the  flag  of  distress   flying,  and  for  which, 
though  a  deviation,  the  laws  would  protect  the  master  of  a 
vessel  so  deviating;  still,  having  reached   the   vessel   in 
distress  and  taken  off  the   crew  and  passengers,  his  duty 
was  done  and   he  had   no  right  to   imperil  the  cargo  in- 
trusted to  him,  to  benefit  himself  by  salvage  services  ; — 
That  it  was  not  inevitable   accident  or  stress  of  weather 
that  caused  the  deviation  was  established  by  the  fact  that 
it  look  two  days  to  put  the   Royal  Middy  into  a  port  of 
safety  ;  thus  evidencing  that  the  state  of  the  weather  could 
not  have  been  very  stormy  or  the   Emédine  would  have 
been  obliged  to  slip  her  tow.     That  the   fact,  that   other 
vessels  could  not  tack  up  from  below,  had  nothing  to  do 
with  this  case  ;  none  were  in  such  a  position  upon  the  day 
in  question  ;    that  there  was  no  evidence  to   prove  that 
the  defendant  had  attempted  to  leave  Gaspé  and  had  failed; 
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and  that,  even  if  there  bad  been  sueh  proof,  it  could  not  have 
availed  him  as  he  had  no  right  to  be  there  ;  and  a  wrong- 
doer should  not  be  allowed  to  apportion  or  qualify  his  own 
wrong.  (1) 

CABOjr,  for  defendant.  The  defendant  is  a  master  mar- 
inei;  having  bis  full  sympathies  for  those  of  his  class  who 
are  in  distress,  and,  when  he  perceived  the  flag  of  distress, 
he  had  no  other  course  to  adopt  than  that  of  bearing 
towards  the  MoycU  MiddVj  in  so  doing  there  was  no 
,  deviation,  and  in  taking  her  in  tow  he  was  justified  ; 
the  plaintiffs  have  no  right  to  call  in  question  his 
power  of  doing  so  ;  for  had  he  not  even  taken  the  dis- 
tressed vessel  in  tow,  he  had  intended,  as  established  by 
the  evidence  of  the  crew,  to  put  back  and  make  for  Gaspé 
Bay,  there  to  wait  for  a  favorable  wind,  and  the  time 
taken  in  saving  the  Royal  Middy  did  not  prejudice  the 
plaintiffs,  as  during  that  time  he  could  not  have  advanced 
on  bis  voyage  in  consequence  of  the  adverse  winds  and 
cunents. 

Judgment  : — La  Cour,  etc.  Considérant  que  le  1er  no- 
vembre, 1861,  en  la  cité  de  Halifax,  le  défendeur  comme 
propriétaire  d'une  certaine  goélette  dont  lui  le  défen- 
deur était  aussi  le  mattre^  à  reçu  en  chargement  de 
la  part  des  demandeurs,  et  a  mis  à  bord  de  sa  dite  goélette 
les  quantités  saivantes  de  poisson,  savoir:  etc.,  etc.,  pour  les 
transporter  du  dit  port  d'Halifax  à  Pun  ou  l'autre  port  de 
Québec  ou  Montréal,  moyennant  un  fret  ou  une  rémunéra- 
tion ;  considérant  que  le  défendeur  a  subséquemment  fait 
voile  d'Halifax  pour  les  ports  ci-dessus  de  Québec  ou  de 
Montréal,  mais  qu'il  n'a  pas  poursuivi  sa  course  ni  continué 
son  voyage  avec  la  dite  goélette  vers  sa  destination,  et  qu'il 
a  dévié  de  sa  course  pendant  plus  de  quarante  huit  heures  ; 


(1)  fiQUaiNioQ  Tortf,  vol.  S,  pp.  M4, 546, 599  and  660  •.— Ksgham'a  Reporta,  vol.  6, 
n>.  716  and  7S6,  DarU  ud  Oarrett  :— Paraoa'a  Meroa^e  Law  666  :— Phillîp'fl  Ma- 
»ie  Insaranoe,  663:— Taylor  on  Hrldenoe,  vol.  li  pp.  169»  931  :— Taylor  on  Bvidenoe, 
vol.  2, 947  :—  Pothier,  Charte  Partie,  Noa.  31, 88  :— Stoiy  on  BaUmenta  p.  318  :— 
Lee'a  Manual  for  Ship  Maatera,  pp.  99,  102  and  103  :— Arnold  on  Inaoranee,  toI. 
1,  p.  406  Bng.  paging  :— Bin«%on,  toL  S,  pp.  63,  and  following* 
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considérant  que  la  cause  pour  laquelle  ie  défendeur  a 
dévié  de  aa  course  et  interrompu  son  voyage,  ne  le  justifie 
pas  en  loi,  et  le  rend  responsable  des  dommages  que  les 
demandeurs  ont  pu  éprouver  par  suite  de  la  perte  de  la 
cargaison,  ou  de  retard  dans  sa  livraison  ;  considérant  que, 
quoique  le  défendeur  fût  justifiable  de  dévier  de  sa  route 
pour  répondre  au  signal  de  détresse  qui  lui  parvint  de  la 
part  du  Royai  Middy^  au  secours  duquel  il  s'est  pcftié  sous 
rimpression  que  ^équipage  était  en  danger  de  perdre  la 
vie,  néanmoins,  le  défendeur  après  avoir  constaté  que  Té- 
quipage  n*était  pas  en  danger  imminent,  ou  après  avoir  in- 
sisté a  transférer  à  son  bord  cette  équipage  pour  le  sauver 
s'il  y  avait  danger,  devait  de  suite  reprendre  sa  route  sans 
prendre  le  trouble  de  touer  ce  vaisseau  dans  une  direction 
toute  opposée  à  celle  de  sa  destination  ;  considérant  que 
pour  le  sauvetage  de  ce  vaisseau,  le  défendeur  a  reçu 
£400  0  0  pour  son  indemnité  ;  considérant  que  le  défendeur 
a  lui-même  juré  devant  la  Cour  d'Amirauté  qu'avant  le  mo- 
ment où  il  avait  aperçu  le  Royal  Middy  en  détresse,  il  n'a- 
vait eu  aucune  idée  d'arrêter  ou  de  dévier  en  aucune  ma- 
nière de  sa  route,  et  que  c'est  dans  le  but  unique  de  sauver 
le  Royal  Middy  qu'il  a  dévié  ;  considérant  que  le  défen- 
deur en  arrivant  au  port  de  Sandy  Bay  avec  le  Royal 
Middy^  s'est  mis  dans  l'impossibilité  de  reprendre  son 
voyage  en  déchargeant  son  équipage  ;  considérant  que  le 
maître  du  vapeur  Lady  Head,  a  offert  de  touer  la  goêletle 
du  défendeur  hors  du  basin  de  Gaspé  de  manière  à  lui 
permettre  de  prendre  le  large,  et  ce  gratuitement,  et  que  le 
défendeur  a  refusé  ;  considérant  que  le  défendeur  a  né- 
gligé les  chances  dé  la  navigation  ;  considérant  qu^en  loi 
la  simple  déviation  de  la  route  sans  cause  légitime  et  né- 
cessaire, expose  le  maître  du  vaisseau  à  toutes  les  consé- 
quences les  plus  sérieuses,  quoique  cette  déviation  puifie 
n'avoir  eu  aucun  rapport  avec  la  cause  de  la  perte  ou  des 
dommages  ;  considérant  que  le  fait  assez  problématique 
qu'un  certain  nombre  de  goélettes  se  soient  trouvées  obli- 
gées de  mettre  en  hivemement  au  même  temps  et  place  que 
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le  défendeur,  ne  peut  changer  la  position  du  défendeur, 
qui,  du  moment  qu'il  a  dévié  de  sa  route,  a  perdu  toute 
droit  à  la  protection  de  la  loi,  ou  qui  du  moins  à  raison  de 
sa  conduite  devait  tout  faire  pour  essayer  de  réparer  son 
tort,  mais  qui  loin  de  cela  se  met  dans  l'impossibilité  de 
continuer  sa  route,  en  déchargeant  son  équipage  ;  la  Cour,^ 
adjugeant  que  le  défendeur  est  passible  des  dommages  que 
les*  demandeurs  ont  éprouvés  par  suite  du  retard  apporté  à 
la  livraison  de  leur  poisson,  condamne  le  défendeur  à  payer 
la  somme  de  $756.00,  etc. 

Cabcfbbll,  for  plaintiffs. 

Caron,  for  defendant. 


COUR  SUPERIEURE.— QUEBEC. 
Présent  : — ^Tascher^au,  Juge. 

(  MoisAN..»*. •.••^« Demandeur. 

No.  1168.  ]  vs. 

(  JoROKNSEir Défendeur. 


Jutté  :— Que  duu  une  aetlon  en  reTen- 
àxMJbxm,  l'ombsion  de  UinerMi  défen- 
deur eopie  dn  prooès-verbal  de  sairie, 
n'eflt  pas  fatale,  en  autant  que  l'ordon- 
nanœ  de  1067  ne  requiert  oette  formalité 
que  dans  les  cas  de  saisie^xéention. 


Held  :-^That  In  an  aotloii  of  reemdica- 
turn,  the  omission  to  leave  with  the  de- 
fendant a  copy  of  the  proods-verbal  of 
seisnie,  is  not  fatal,  inasmneh  as  the 
ordinanoe  of  1667  only  reanires  this  forma- 
lity m  oases  of  êoùii-^ouHom, 


Jugement  rendu  le  5  octobre,  1863. 

Taschkreau,  Juge  : — Dans  cette  cause  le  défendeur  a 
fait  motion  pour  que  le  writ  de  saisie-revendication,  la  sai- 
sie-revendication et  toutes  les  procédures  prises  et  faites 
6ur  ce  writ,  soient  annulés  et  mis  de  côté.  Le  défendeur 
a  fait  valoir  cinq  raisons  principales, à  l'appui  de  sa  motion  ; 
dans  la  première  il  demande  que'  les  procédures  soient 
annulées  parcequ'il  n'était  pas  juré  dans  Paffidavit 
du  demandeur  que  le  bois  revendiqué  était  dans  le  district 
de  Québec,  ni  dans  quel  district  il  se  trouvait,  ni  même 
s'il  était  dans  la  province  ;  quant  à  cette  objection  je 
pense  que  Paffidavit  est  suffisant,  en  autant  que  l'on  voit  par 
l'affidavit  que  le  bois  était  d'abord  à  Portneuf,  dans  le 
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district  de  Québec,  et  qu'ensuite  il  avait  été  vendu  à  Joi- 
gensen,  le  défendeur,  un  marchand  faisant  le  commerce  de 
bois  à  Portneuf  et  à  Québec.  La  deuxième  objection 
prise  par  le  défendeur  est  qu'il  n'appert  pas  du  procès 
verbal  de  saisie,  que  le  bois  saisi  appartenait  au  demandeur, 
mais,  qu'il  appert  au  contraire,  que  ce  bois  était  la  propriété 
*  du  défendeur.  Cette  objection  est  aussi  sans  valeur,  par- 
ce que  dans  le  retour  du  shérif  l'on  trouve  ces  mots  :  ^^  In 
obedience  to  this  vprit  J  have  attached  in  the  bands  of 
Anton  Jorgensen  (le  défendeur)  the  masts  and  timber  men- 
tioned in  the  procès-verbal  of  seizure,  as  of  and  belonging 
to  the  within  named  David  Moisan,"  lesquels  sont,  d'après 
moi,  une  preuve  suffisante  que  c*est  le  bois  du  demandeur, 
et  non  pas  celui  du  défendeur,  qui  a  été  saisi.  La  quatrième 
raison,  au  soutien  de  la  motion  du  défendeur  est  comme  suit  : 
^^  Parce  qu'aucune  copie  du  procès- verbal  de  la  saisie  n'a 
été  laissée  ni  signifiée  au  défendeur,  et  que  le  défendeur 
n'a  été  nullement  informé  de  la  dite  saisie-^^eveudication.'' 
à  première  vue  cette  objection  m'a  paru  bien  fondée,  mais 
sur  considération  j'en  suis  venu  à  la  conclusioa  qu'elle  ne 
valait  pas  plue  que  les  autres  ;  je  suis  d'opinion  que  la 
règle  à  ce  sujet,  établie  par  l'ordonnance  de  1667,  s'ap- 
plique uniquement  â  la  saisie*exécution,  et  ne  peut,  par 

implication,  s'étendre  à  la  saisie-revendication. 
« 
Quant  à  la  dernière  objection  prise  dans  la  motion  du 

demandeur  :  ^^  Que  le  bois  ou  les  effets  revendiqués  n'étaient 
plus  de  nature  et  tels  qu'ils  avaient  été  vendus,  mais  qu'au 
contraire  iceux  auraient  été  sciés,  coupés  et  employés  à  la 
construction  de  vaisseaux  et  avaient  complètement  changés 
de  nature,"  il  ifeut  remanjuer  que  l'action  étant  une  action 
pour  revendiquer  du  bois  et  autres  marchandises  et  effets, 
vendus  sans  jour  et  sans  terme,  cette  objection  ne  pent 
être  1«  sujet  d'une  motion  telle  que  la  présente,  mais  de- 
vrait être  présentée  par  une  défense  à  l'action. 

La  motion  est  renvoyée. 

MoRissET,  pour  le  demandeur. 

Bossé  et  Bossi,  pour  le  défendeur. 


QUEEN'S  BENCH, 
Appeal  Side. 


401 


DISTRICT  OF  MONTREAL. 


Before:  —  Sir  L.    H.  LaFontaine,    Bart.,   Chief- Justice, 
Atlwiw,  DavAL,  Meredith  and  Mondelet,  Justices. 

Gaherty •••••••••••.  Appellant. 

and 
Torrance,  et  al •  •  • Respondents. 


Held  :  lo.  That  the  master  of  a  vessel 
19  responsible  for  damages  to  efleots  car- 
ried as  a  deok  load. 

2o.  That  for  Uio  reoorery  of  the  dlife- 
reooe  between  the  value  of  the  undamaged 
merohandise,  and  the  price  obtained  after 
the  accident,  it  was  not  necessary  that 
the  consignee  should  give  notice  to  the 
master  of  the  sale  by  auction  which  was 
to  be  made  of  the  same  ;  the  master  not 
alleging  that  he  had  suffered  by  the 
want  orsuch  notice. 


Jugé  : — lo.  Que  le  natron  d'un  vaisseau 
est  responsable  des  aommages  survenus 
aux  effets  transportés  sur  le  pont. 

2o.  Qne^  pour  le  recouvrement  de  la 
différence  entre  la  valeur  de  la  marchan- 
dise saine,  et  le  prix  réalisé  après  l'ava- 
rie, U  n'est  pas  nécessaire  que  le  oonsi- 
gnataire  donne  au  patron  avis  de  la 
vente  publique  qui  en  devait  être  faite  ; 
le  patron  n'alléguant  pas  qu'il  avait  souf- 
fert de  l'absence  de  tel  avis. 


Judgment  rendered  1st  Septembre,  1862. 

The  action  was  instituted  by  the  appellant  against  the 
respondents,  on  the  7th  January,  1859,  claiming  from  them 
£87  179  Id.,  cy.  with  interest  and  costs,  as  a  balance  al- 
leged to  be  due  to  the  appellant  for  freight  and  port  or 
canal  charges,  on  4070  bags  of  salt,  agreed  to  be  carried 
by  the  appellant  from  Quebec  to  Montreal  for  the  respon- 
dents. 


The  declaration  alleged  that  on  the  14th  day  of  May, 
1857,  Gibb  and  Ross,  of  Quebec,  shipped  on  board  of  the 
barge  New  Liverpool,  belonging  to  the  appellant,  4070  bags 
of  salt  to  be  delivered  at  the  City  of  Montreal  to  the  res- 
pondents, they  paying  freight  at  the  rate  of  5|  pence  per  bag 
therefor.  The  salt  to  be  delivered  in  good  order  and  con- 
dition, save  and  except  the  Act  of  God,  the  Queen's 
enemies  and  all  and  every  the  accidents  of  the  sea  and  na- 
vigation of  whatsoever  kind. 

27 
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A  special  agreement  to  carry  the  salt  partly  on  deck  in 
conformity  with  a  custom  to  that  effect  was  set  up,  and  an 
allegation  that  during  the  voyage  the  vessel  with  her  cargo 
suffered  considerable  damage  from  the  perils  of  navigation, 
against  which  the  master  entered  his  protest. 

That  4070  bags  were  delivered  to  the  respondents,  of 
which  300  were  damaged,  but  that  the  damage  was 
caused  by  accidents  specially  excepted  under  the  contract. 
£10  was  paid  on  account  of  the  freight  to  the  Captain,  and 
the  action  claimed  the  balance. 

The  respondents  met  the  action  with  a  special  plea,  a 
défense  au  fonds  en  failj  and  an  inciden:al  demande, 

The  bill  of  lading  was  set  forth,  which  was  in  the  usual 
terms,  and  the  respondents  represented  that  the  appellant 
had,  in  breach  of  his  contract,  so  carelessly  and  negligently 
conducted  himself  that  283  bags  of  salt,  of  the  value- 
of  £70  15s.  Od.,  were  wholly  lost,  and  617  bags  were 
so  much  damaged  by  water  that  after  a  survey  and 
examination  to  prevent  their  becoming.a  total  loss,  the 
same  were  sold  at  auction  and  realized  only  £42  10s.  Od., 
the  same  if  in  ^a  sound  condition  being  then  worth 
£154  5s.  Od.,  so  that  there  was  a  loss  on  these  617  bags  of 
£109  OS.  Od.,  owing  to  the  negligence  of  the  appellant. 
The  respondents  moreover  denied  that  there  was  any 
special  agreement  to  carry  the  salt  on  deck,  or  that  there 
was  any  custom  to  sanction  such  a  proceeding,  and  alleged 
that  the  appellant  had  carried  part  of  the  same  on  deck, 
contrary  to  his  duty,  and  that  the  loss  was  owing  to  his  ne- 
gligent conduct  and  violation  of  his  contract,  and  prayed 
that  compensation  should  be  <jeclared  to  have  taken  place. 

By  their  incidental  demande  the  respondents,  after  a  state- 
ment of  the  facts  as  above  allged,  set  up  the  damage  sus- 
tained by  the  loss  of  the  283  bags  amounting  to  the  sum 
of  £70  15s.  Od.,  and  the  loss  on  the  617  damaged  bags, 
£109  5s.  Od.,  together  £180  Os.  Od.,  and  alleging  that  the 
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loss  was  caused  by  the  negligence  of  the  appellant  and 
the  violation  of  his  duly,  asked  for  a  condemnation  against 
hifn  for  that  sum. 

On  the  part  of  the  appellant,  one  McDougall  was  examin- 
ed, with  whom,  as  the  agent  of  Gibb  and  Ross,  the  special 
agreement  lo^carry  part  of  the  sait  on  deck  was  pretended 
to  have  been  made  by  the  appellant,  but  he  proved  an 
agreement  merely  to  carry,  "  according  to  the  bill  of  la- 
ding, "  and  stated  further  *'  thatiirom  hieexperience  of  the 
last  sixteen  years,  if  there  had  been  any  salt  on  deck,  it 
should  have  been  mentioned  in  the  bill  of  lading.  " 
Another  witness,  François  Carrière,  was  examined  to 
prove  that  it  was  customary  ^'  to  fill  the  hold  of  barges,  and 
then  put  the  rest  on  deck.  ^'  He  bad  been  master  of  the 
New  Liverpool  :  "  She  could  only  carry  8450  bags  in  the 
hold,  "  so  that  on  the  voyage  in  question  there  must  have 
been  550  bags  on  deck,  at  least.  The  Captain,  McGregor, 
was  also  examined,  who  stated  "  that  there  was  a  small 
portion  ot  the  salt  on  deck,  but  it  was  hardly  damaged  at 
all,  ''  and  that  the  vessel  leaked  in  cansequence  of  the  bad 
weather,  and  that  there  were  from  3  to  SJ  feet  of  water  in 
her  hold,  and  that  the  whole  of  the  damage  to  the  cargo  on 
that  voyage  was  front  stress  of  weather,  and  was  almost 
confined  to  the  lower  tiers  of  salt  in  the  hold. 

In  contradiction  of  this  statement  however,  the  Captain 
in  his  protest  declared  that  he  encountered  two  violent 
gales,  and  was  twice  cast  adrift  by  the  steamer  which  was 
towing  him,  and  that  the  barge  shipped  large  quantities  of 
water  over  all,  the  bulwarks  being  under  water. 

The  respondents  proved  by  the  warehouse-keeper  who 
received  it,  the  short  delivery  of  the  salt,  and  the  damage 
to  the  617  bags,  and  the  necessity  to  sell  it  to  avoid  a  total 
loss.  Millar,  a  clerk  of  the  respondents,  proved  that  the 
salt  first  delivered  out  of  the  barge  was  damaged,  and  that 
the  salt  subsequently  landed  was  not  damaged,  except  a 
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small  quantity  in  the  lower  tier  of  tlie  cargo,   and  that  not 
more  than  is  usual. 

McLennan  had  been  for  1 1  years  engaged  in  the  salt 
trade.  He  proved  that  salt  carried  on  deck  between  Mont- 
real and  Quebec,  was  more  exposed  to  danger  from  ram 
or  water  from  the  river  than  when  under  deck,  and  that 
>he- barges  were  generally  heavily  laden. 

The  following  is  the  judgment  of  the  superior  Court  : 

*^  The  Court,  etc.  —  Considering  that  the  said  plaintiff 
hath  not  established  the  averments  of  his  declaration,  to 
wit  :  among  others,  the  said  custom  of  trade,  and  the 
said  consent  by  the  said  plaintiff  alleged  to  have  been 
given  by  the  defendants  to  the  carriage  of  the  said  salt  on 
the  deck  of  his  said  Shooner,  New  Liverpool,  from  Quebec  to 
Montreal  ;  and  (hat  the  loss  incurred  upon  the  salt  aforesaid, 
shipped  by  him  at  Quebec,  aforesaid,  on  board  of  the  said 
Shooner  for  deliv«ry  to  the  said  defendants  was  caused  by 
the  Act  of  God,  and  the  perils  of  naviga^oa,  as  severally 
set  out  in  the  said  declaration  ;,  and  considerang  that  it  is 
establUhed  that  the  damage  incurred  to  the  defendaorts 
by  the  short  delivery  to  them,  and  by  the  loss  suffered  by 
them  by  reason  ef  the  said  salt,  amounts  to  a  sum  of 
£137  69.  ôd.,  exceeding  the  sum  of  £87.  17s  Od.,  the  ba- 
lance of  the  freight  and  charges  of  the-  said  salt  so  shipped 
by  the  said  plaintiff,  and  by  him  demanded  i-n  this  cause, 
to  wit  :  exceeding  the  said  balance  by  the  sum  of 
£49  9s.  5d.  and  which  said  total  amount  of  damage,  so 
exceeding  the  said  balance,  the  said  defendauts  have,  by 
their  plea  in  this  cause  filed,  set  off  and  compensated,  and 
elaimcd  to  set  off  and  compensate,  against  the  said  plain- 
tifTs  demand,  and  considering  that  the  said  defendants  and 
incidental  plaintiffs  have  by  their  incidental  demand  in 
this  cause  fyled,  demanded  to  be  paid  by  the  plaintiff,  and 
•  incidental  defendant,  the  said  sum  of  £49'98.  5d.,  and  have 
established  their  right  thereto,  the  Court  doth  dismiss  the 
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plaintifl's  action  in  this  behalf,  with  cost«,  and  doth  main- 
tain the  said  incidental  demand, ,  and  doth  condemn  the 
said  plaintiff  and  incidental  defendant  to  pay  and  satisfy 
to  the  said  defendants  and  incidental  plaintiffs,  the  said 
sum  of  £49  9s.  5d.  with  interest,  etc.,  etc. 

DuxLOP,  for  appellant. — The  appellant  relies  on  the 
following l-easons  why  the  judgment  appealed  from  should 
be  reversed  : — 

First. — There  was  a  «peciai  permission  given  to,  and 
agreement  made  with,  the  owner  of  the  Barge  during  thai 
voyage  that  a  portion  of  her  cargo  ofsaltraigJit  be  taken 
on  deck. 

Second.-Ai  is  proved  in  evidence  that  it  is  also  the  cus- 
tom of  the  trade  for  Barges  such  as  the  N'eu;  Liverpool  to 
take  portions  of  cargo  on  deck  between  Quebec  and 
Montreal. 

17iird, — There  is  sufficient  evidence  in  the  record  to 
show  that  all  the  damage  sustained  by  the  cargo  during  the 
said  Voyage  was  caused  by  the  dangers  of  navigation, 
which  were  specially  excepted  in  the  bill  of  lading, 

Foférth. — There  is  no  evidence  at  all  that  any  damage 
was  sustained  by  that  portion  of  cargo  which  was  carried 
on  deck. 

Fifth. — There  is  no  evidence  to  show  that  any  quantity 
of  the  cargo  was  actually  carried  on  deck. 

Sixth. — The  liability  of  a  carrier  to  deliver  the  goods 
intrusted  to  him  in  good  order,  or  to  account  for  the  da- 
mage in  such  a  way  as  to  exonerate  him  from  his  liability, 
ceases  on  the  delivery  to  the  consignee  ;  and,  in  this  case, 
the  respondents  accepted  the  cargo  without  a  word  of  ob- 
jection, without  survey,  or  protest,  and  it  is  not  proved 
that  the  sale  which  is  alleged  to  have  taken  place,  a  week 
or  ten  days  after  the  delivery  of  the  cargo,  was  with  the 
knowledge  of  the  appellant  or  for  his  account  and  risk. 
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The  appellant,  therefore,  sabmits  that  he  has  folly  esta- 
blished the  averments  in  his  declaration  in  the  Court  below, 
not  only  as  to  the  express  agreement  to  carry  a  portion  of 
her  cargo  on  deck,  bnt  also  as  to  the  custom  of  the  trade  ; 
and  that  all  the  damage  sustained  by  the  cargo  on  the  said 
voyage  was  from  the  exceptional  causes  provided  for  in 
his  contract,  and  that  his  freight  was  fairly  earned. 

The  appellant  futher  submits  that,  by  the  delivery  of  his 
cargo  to  the  respondents,  on  the  wharf,  as  is  customaiy, 
and  of  their  taking  such  delivery  without  survey,  protestor 
objection,  the  respondents  waived  all  right  to  any  claim  for 
damage,  even  if  it  had  arisen  from  causes  for  which  the 
carrier  was  liable. 

Morris,  for  respondent» — The  respondents  contend  that 
the  judgment  of  the  superior  Court  ought  to  be  upheld  for 
the  following  among  other  reasons  : 

1st.  Because  there  is  no  evidence  to  show  that  the  da- 
mage sustained  was  occasioned  by  any  cause  covered  by 
the  exceptions  contained  in  the  bill  of  lading  The  onu$ 
probandi  was  upon  the  carrier  to  establish  this,  (1)  and  ha- 
ving failed  to  do  so  he  must  be  held  for  the  damage. 

2nd.  Because  a  portion  of  the  cargo  was  carried  on  deck 
contrary  to  the  terms  of  the  bill  of  lading  which  imported 
that  the  goods  were  to  be  carried  under  deck,  and  salt 
ought  so  to  be  carried.  (2)  Moreover  the  deck  portion  of  the 
cargo,  having  according  to  the  protest  of  the  Captain  been 
exposed  to  waves  washing  over  the  vessel,  the  presumption 
is  that  the  damage  arose  from  the  exposure  of  the  deck 
load,  a  presumption  which  is  corroborated  by  the  testimony 
of  Millar  as  to  the  condition  of  the  cargo  when  being  deli- 
vered. 

Srd.  Because  no  special  agreement,   apart  from  the  bill 


Flanden  on  Shipping,  262,291. 
[2)  Abbott,  626  :— Valin,  Com.  Old.  Mar.,  620^21  >-Flanden,  209,2190. 
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of  lading,  to  cany  on  deck  has  been  proved,  but  the  re- 
verse, and  even  if  there  were,  parol  evidence  to  explain 
the  bill  of  lading  as  a  contract  is  inadmissible.  (1) 

4th.  Because  no  custom  to  carry  on  deck  has  been 
proved. 

5th.  Because  the  loss  arose  from  carelessness  and  negli- 
gence on  the  part  of  the  appellant  and  his  servant,  the 
Captain,  whose  conduct  during  the  delivery  of  the  salt  is 
suggestive  of  the  probable  cause  of  the  damage. 

6th.  Because  the  accounts  given  by  the  Captain  of  the 
cause  of  the  damage  are  irreconcileable  and  contradictory. 
According  to  the  protest  the  damage  arose  from  waves 
washing  over  the  barge,  but  according  to  his  testimony  it 
was  from  leakage,  so  much  so,  that  there  were,  he  pre- 
tends, 3  to  3^  feet  of  water  in  the  hold,  while,  strange 
to  say,  only  the  lower  tiers  of  a  cargo  so  soluble  as  salt 
were,  as  he  asserts,  damaged. 

The  respondents  therefore  respectfully  submit  that  the 
judgment  appealed  from  ought  to  be  upheld,and  the  present 
appeal  dismissed,  with  costs  against  the  appellant. 

Aylwin,  Justice,  dissenting. — The  suit  of  the  appellant 
was  to  recover  £87  17s.  Id.  for  freight  and  port  or  canal 
charges  on  4,070  bags  of  salt  agreed  to  be  carried  by  the 
barge  New  Liverpool  from  Quebec  to  Montreal,  for  the 
respondents.  The  defence  on  the  part  of  the  respondents 
was,  that  the  appellant  had  in  breach  of  his  c(yitract  so 
carelessly  and  negligently  conducted  '  himself,  that  268 
bags  ofsalt,of  the  value  of  £70  16s.  Od.,  were  wholly  lost, 
and  617  bags  were  so  much  damaged  by  water  that  after 
a  survey  and  examination  to  prevent  their  becoming  a  total 
loss,  the  same  were  sold  at  auction,  and  realized  only 
£42  10s.  Od  ;  the  same  if  in  a  sound  condition  being  then 
worth  £154  5s.  Od.,  so  that  there  was  a  loss  on  these  617 

(3)  FUndors  464. 
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bags,' of  £109  5$.  Od.  owing  to  the  negligence  of  the  ap- 
pellant. The  respondents  have  also  set  up  an  Incidental 
demand  for  the  loss  sustained,  as  alleged.  It  is  esta- 
blished that  the  barge  met  with  very  bad  weather  daring 
that  voyage  upwards  from  Quebec,  that  the  vessel  leaked 
in  consequence  of  the  bad  weather,  and  that  there  were 
8  to  8  J  feet  of  water,  in  her  hold  ;  that  the  whole  of  the  da- 
mage to  the  cargo  was  from  stress  of  weather,  and  was 
almost  confined  to  the  lower  tiers  of  salt  in  the  hold.  Upon 
the  arrival  of  the  barge,  the  usual  precaution  was  taken  to 
enter  and  extend  her  protest  before  Isaacson  and  colleague, 
notaries.  It  has  been  urged  that  the  damage  which  was  occa- 
sioned to  the  salt,  arose  in  consequence  of  there  being  a 
deck  load  used  m  its  conveyance  ;  and  that,  therefore, 
there  was  carelessness  and  negligence  on  the  part  of  the 
shipper.  It  is  in  evidence  that  the  plaintiff  stated  at  the 
*  time  that  he  could  not  take  the  whole  of  the  salt  in  the 
hold  of  the  barge,  and- that  McDougall,  the  party  who 
was  acting  on  the  part  of  the  respondents,  answered  : 
"  You  can  take  a  fine  lot,8o  that  you  clear  the  ship,  you  can 
put  it  where  you  like.  "  It  is  not  customary,  in  taking 
cargoes  between  Quebec  and  Montreal,  to  specify  in  the 
bills  of  lading  the  portions  of  cargo  which  may  be  under 
deck  or  above  deck.  "  The  said  barge  New  Liverpool  could 
not  carry  a  full  cargo  of  salt  in  the  hold,  under  deck.  There 
is  not  one  in  twenty  of  barges  on  the  river  that  can  carry  a 
full  cargo  in  the  hold,  and  to  put  them  in  proper  trim  they 
must  have  a  portion  of  the  cargo  on  deck.  "  It  is  proved 
that  in  AJessrs.  Torrance  and  Go's  employ,  they  would  not 
allow  a  cargo  to  be  carried  without .  pulling  a  portion  on 
deck.  In  my  opinion,  there  is  nothing  to  shew  that  there 
was  anything  improper  in  resorting  to  a  deck  load,  and 
that,  therefore,  the  defence  set  up  on  4he  part  of  the  respon- 
dents, is  not  made  out.  It  is  said  that  the  master  was  in- 
toxicated at  the  time  of  the  landing  of  the  cargo,  and  that  it 
was  improperly  handled  ;  but  there  is  nothing  to  shew  that 
any  specific  given  number  of  the  bags  was  lost  or  injured 
by  misconduct.     It  is  proved  that  there  was  no   objection 


409 

made  to  the  master  by  the  defendants  as  to  the  carrying 
of  the  said  salt  on  deck.  There  was  no  surve]j  held  by 
them  as  lo  improper  stowage  or  otherwise,  nor  was  the 
master  ever  notified  or  protested  by  the  defendants,  for 
having  carried  or  stowed  any  cargo  in  an  improper  manner. 
No  protest  or  objection  was  ever  set  up  by  the  respon- 
dents, upon  any  ground  whatever  ;  no  survey  whatever  was 
ever  given  of  the  cargo,  after  its  delivery,  and  it  is  proved 
that  the  respondents  proceeded  to  sell  the  cargo  a  week  or 
ten  days  after  its  delivery,  without  the  knowledge  of  the 
appellant  or  of  the  master,or  without  any  statement  that  they 
undertook  to  sell  for  his  account  and  at  his  risk  ;  though 
the  account  sales  was  rendered  by  Mr.  Shipway,  the  auc- 
tioneer, to  the  respondents,  there  is  nothing  done  on  the  part 
of  the  respondents  to  have  any  statement  of  this  transac- 
tion brought  to  the  knowledge  of  the  appellant,  until  the 
evidence  is  brought  up  at  the  trial.  It  is  admitted  that 
ten  pounds  were  actually  paid  by  the  respondents  in  part 
payment  of  the  freight,  which  were  received  by  the  appel- 
lant, and  it  is  only  after  more  than  a  year,  that  any  objec- 
tion whatever  is  attempted  to  be  set  up  by  the  respondents. 

"The  liability  of  a  carrier,  to  deliver  the  goods  in- 
trusted to  him  in  good  order,  or  to  account  for  the  damage 
in  such  a  way  as  to  exonerate  him  from  his  liability, 
ceases  on  the  delivery  to  the  consignee;"  and,  in  this  case, 
the  respondents  accepted  the  cargo  without  a  word  of  ob- 
jection, without  survey  or  protest,  and  it  is  not  proved  that 
the  sale,  which  is  alleged  to  have  taken  place  a  week  or 
ten  days  after  the  delivery  of  the  cargo,  was  with  the 
knowledge  of  the  appellant,  or  for  his  account  and  risk,  as 
correctly  stated  in  the  appellant's  factum. 

It  seems  to  me,  that,  under  the  law  of  shipping  :  "  Toute 
action  en  réparation  du  dommage  souffert  par  la  marchan- 
dise est  non  recevable  si  cette  marchandise  a  été  reçue 
sans  protestation  ;"  as  stated  by  Boulay  Paty.  (1)  "  Si  celui 


(1)  Vol.  4,  pp.  605  et  606. 
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à  qui  les  marchandises  ont  été  addressees,  les  a  reçues  sans 
se  plaindre  de  l'état  dans  lequel  elles  étaient,  on  ne  peut 
plus  alléguer  qu'elles  sont  endommagées.  ''(1)  "  Il  ne  serait 
pas  juste  d'obliger  le  Capitaine  à  prouver  après  un  an, 
qu'il  a  réellement  et  de  fait  délivré  les  marchandises.  Il 
serait  d'une  trop  dangereuse  conséquence  pour  la  naviga- 
tion et  le  commerce  maritime,  que  des  actions  de  cette  na- 
ture eussent  la  durée  ordinaire.  "  (2). 

I  cannot  understand  how  a  defence  like  that  which 
was  set  up  by  the  respondents  can  be  held  to  be  valid, 
unless  there  be  proof  of  protest  and  survey,  after  the  lapse 
of  a  year,  and  part  payment  of  the  freight,  and  I  am  therefore 
of  opinion,  that  the  judgment  of  the  Court  below  should  be 
reversed,  and  that  the  appellant  should  recover  the  amount 
of  freight,  by  the  number  of  bags  of  salt  actually  delivered, 
as  proved  in  evidence,  less  £10  already  paid^  by  the  res- 
pondents. 

But  in  this  opinion  the  majority  is  ag-ainst  me,  and  the 
judgment  will  be  confirmed. 

MoNDELST,  Justice. — The  appellant,  the  owner  of  a  barge, 
sued  the  respondents  in  the  Superior  Court,  at  Montreal,  for 
£87  17s.  Id.  with  interest  from  19th  May,  1857,  and  costs, 
being  the  alleged  balance  due  him  for  freight  and  port  or 
canal  charges,  on  4070  bags  of  salt,  agreed  to  be  carried 
by  the  barge  New  Liverpool,  from  Quebec  to  Montreal. 

According  to  the  appellant's  own  statement  in  his  delara- 
raiion,  it  would  appear,  that  on  14th  May,  1857,  Gibb  and 
Ross,  of  Quebec,  acting  by  M.  McDougall,  shipped  on 
board  olthe  New  Liverpool,  belonging  to  the  appellant,  and 
whereof  Samuel  McGregor  was  master,  4P70  bags  of  salt, 
to  be  delivered  at  the  City  of  Montreal,  to  the  respondents, 
they  paying  freight  at  the  rate  of  5}  pence  per  bag.  The  salt 
to  be  delivered   in  good  order  and   condition,    save  and 

(1)  Boulfty  Pa^,  Vol.  2,  p.  886. 

(2)  Boulay  Paty,  Vol.  2,  p.  602, 
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except  the  act  of  God,  the  Queen's  enemies,  and  all  and 
every  ttie  accidents  of  the  sea  and  navigation,  of  what- 
soever kind.  The  appellant  has  moreover  set  up  a  special* 
agreement  to  carry  the  salt  partly  on  deck,  in  conformity 
with  a  custom  to  that  effect.  The  appellant  seeks  to  connect 
this  circumstance  with  the  perils  pi  navigation  and  acci- 
dents against  which  he  alleges  having  protested  ;  4070  bags 
of  salt  were  delivered  to  the  respondents,  SOO  damaged, 
which  he,tlie  appellant, states  were  so  damaged  by  accidents 
specially  excepted  under  the  contract.  £10  were  paid  on 
account  of  the  freight  to  the  captain,  and  the  appellant 
claims  the  balance. 

The  action  was  met  by  a  défense  au  fonds  en  fait^ 
and  an  incidental  demand. 

The  respondents,  incidental  plaintiffs,  by  their  incidental 
demand  pretend  that  through  the  misconduct  of  the  ap- 
pellant,'283  bags  of  salt,  £70  16  0,  were  wholly  lost,  and 
617  bags  were  so  much  damaged  by  water,  that  after  a 
survey  and  examination,  to  prevent  their  becoming  a  total 
loss,  they  were  sold  at  auction,  and  brought  £42  10  0, 
thus  entailing  upon  the  respondents  a  loss  on  617  bags,  of 
£109  5  0.  The  respondent  denied  that  there  ever  was  an 
agreement  to  carry  the  salt  on  deck,  as  alleged  bv  the  ap- 
pellant. They  pray  that  compensation  be,  in  consequence, 
declared. 

By  the  incidental  demand,  after  setting  out  all  die  facts, 
the  respondents  concluded  to  a  condemnation  against  the 
appellant  of  £180,  £70  15s.  for  the  loss  of  28S  bags,  and 
£109  5s.  loss  on  the  617  damaged  bags. 

The  parties  went  to  enquête. 

I  don't  see  any  difficulty  whatever  in  this  cause. 

The  appellant  had  undertaken,  and  by  law  was  bound,  to 
deliver  the  salt   at  Montreal,  ^^  in  good  order  and  condi- 
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^*  tion^  "  as  he  alleges  himself  in  his  declaration,  '*  save 
"  and  except  the  act  of  Grod,  the  Queen's  enemies,  and  all 
^^  and  every  the  accidents  of  the  sea  and  navigation  of 
"  whatsoever  kind.  "  Now,  there  is  no  proof  of  a  special 
agreement  to  carry  the  salt  on  deck,  nor  of  any  custom  so 
to  do,  which  custom,  even  if  it  existed,  could  not  exonerate 
the  appellant  from  his  obligation  to  deliver  the  salt  in  good 
order  and  condition.  The  appellant  has  not  shewn  him- 
self lo  have  come  within  the  exceptions  enumerated  in  the 
bill  of  lading,  and  he  stands  before  the  court  contradicting 
his  two  opposite  positions,  lo.  leakage,  as  alleged,  2o. 
washing  over  the  barge. 

It  is  Moreover,  plain,  from  the  evidence,  that  the  damage 
and  loss  are  owing  to  the  negligence  and  carelessness  of 
the  appellant  and  his  captain. 

It  follows,  therefore,  that  the  appellant's  action  has  been 
rightly  dismissed,  and  that  the  adjudication  in  favor  of  the 
respondents  (as  incidental  plaintiffs)  of  the  sum  of  £48  9s., 
with  interest  from  the  15th  february,  1859,(date  of  the  filing 
of  the  incidental  demand)  is  correct. 

The  judgment  of  the  Court  below  should  be  confirmed. 

Meredith,  Justice. — In  this  case,  I  desire  to  observe  that 
we  do  notjmpugn  or  even  question  the  doctrines  laid  down 
in  Massue  vs.  Swinburn. 

On  the  contrary,  if  the  facts  in  evidence  before  us  were 
the  same  as  thQse  in  Massue  vs.  Swinburn,  I  would  be 
guided  by  that  case. 

When  a  consignee  has  reason  to  complain  on  account 
of  the  short  delivery  of  his  goods,  he  ought  at  once  to  protest, 
in  order  ihat  the  disputed  facts  may  be  investigated  whilst 
the  truth  can  best  be  ascertaind,  and  so  as  to  give  to  the 
master  and  ship  owner  an  opportunity  of  reserving  any 
recourse  to  which  they  may  be  entitled. 

In  like  manner,  when  goods  are  delivered  in  a  damaged 
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slate,  if  by  means  of  a  survey  information  can  be  obtained 
as  to  the  cause  of  the  damage,  a  survey  should  be  had 
without  any  delay,  and  after  due  notice  to  the  parties  in- 
terested. 

Such  a  survey  is  particularly  necessary  where  the  con- 
signee intends  to  keep  the  goods  himself,  because,  in  that 
case,  even  if  the  survey  cavnot  throw  light  upon  the  cause 
of  the  damage,  it  may  be  the  best  mode  of  ascertaining  the 
extent  of  such  damages. 

In  the  present  case  there  was  not,  and  could  not  be,  any 
dispute  as  to  the  fact  that  the  master  of  the  New  Li- 
verpool had  failed  to  deliver  a  considerable  quantity  of  the 
salt  which  had  been  shipped  onboard  his  barge  for  f he  res- 
pondents. The  plaintiff,  in  his  protest  and  in  his  declaration, 
in  efiect  admits  the  short  delivery  of  a  part  of  the  salt  ;  the 
real  difficulty  between  the  parties  being,  not  as  to  whether 
there  was  or  was  not  a  short  delivery  of  part  of  the  cargo, 
bot  as  to  the  cause  of  the  short  delivery,  the  existence  of 
which  has  not  only  been  clearly  proved,  but  was  admitted 
by  both  parties. 

The   plaintifl  in  the  Court  below   contended   that  the 
damage  of  which  the  defendants  complained   was  caused 
by   the   dangers   of  navigation,    which     the     defendants 
denied  ;  and  upon  this   matter,  in  relation  to   which    they 
thus  differed,  a  survey  could  not   have  thrown   any   light 
which  could  not  be  obtained  quite  as  well  by  other  means -^ 
and  in  the  present  case,  as  the  consignees  did  not   intend 
to  keep,  and  were  not  bound   to  keep,  the  damaged   salt, 
the  best  mode  of  ascertaining  the  extent  of  the  damage  was 
by  a  public  sale.     Even   if  a  survey  had   been  held,  any 
opinions  expressed  by  the  surveyors  as  to  the  diminution  of 
the  value   of  the   damaged  salt,  .could   not  outAreigh  the 
proof  of  the  actual  loss  established  by  the  resuU  of  the 
public  sale. 

I  think,  therefore,  that  the  consignees,  the   respondents, 
cannot  be  held  to  have  lost  their  claim  merely  In  conse- 
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quenceoftbe  failure  on   iheir  part  to  prolest,  or  in  conse- 
quence of  the  want  of  a  survey. 

Viewing  the  claim  of  the  consigness,  the  defendants, 
independently  of  the  objections  to  which  I  have  adverted, 
the  burthen  of  proof  was  upon  the  plaintiff  to  show  that  the 
damage  of  which  the  defendants  complained  was  caused 
by  the  dangers  of  navigation,  ^d  I  think  not  only  that  the 
plaintiff  has  failed  to  satisfy  the  obligation  thus  resting 
upon  him,  but  that,  as  to  this  point,  the  preponderance  of 
«videncc  is  clearlj^in  favor  of  the  defendant8,and  I  therefore 
am  disposed  to  maintain  the  judgment  of  the  Court  below. 

It  has  however  been  said  that  we  would  be  guilty  of  in 
consistency,if  we  dismissed  the  demand  of  the  plantifi',and- 
did  not  at  the  same  time  dismiss  the  incidental  demand  of 
the  defendant.  That  would  be  true  if  we  dismissed  the 
principal  dematfd  of  the  plaintiff  for  want  of  diligence  ; 
but  we  dismiss  that  demand,  not  for  want  of  diligence,  but 
because  the  preponderance  of  proof  is  in  favor  of  the  de- 
fendants, and  the  evidence  is  exactly  the  same  on  both 
issues.  The  defendants  have  beyond  any  doubt  suffered 
damage  to  the  extent  of  £137.6.5,  that*  being  the  difference 
between  the  cost  price  of  the  salt  short  deliveredand  damaged, 
and  the  proceeds  of  the  sale  of  the  same  at  public  auction. 
•On  the  issue  upon  the  principal  demand,  we  have  given  the 
defendants  credit  for  £87. 17s,  part  of  the  above  sum  of 
£137.6.5  eurrency,  and  there  appears  to  me  to  be  exactly  the 
same  reason  for  allowing  that  part  of  the  defendants'  claim 
urged  by  the  incidental  demand  that,there  is  forallowing,  upon 
the  defendants'  exception,  the  other  part  of  the  same  c\aim. 

Indeed  it  seems  to  me  that  we  should  expose  ourselves 
to  the  charge  of  inconsistency  if  we  were  to  allow  m  part 
and  reject  the  remainder  of  a  claim,  the  whole  of  ^^hich 
rests  upon  exactly  the  same  footing,  both  as  to  the  pleatdings 
and  the  evidence  adduced. 

At  the  same  time  that  I  concur  in  confirming  the  judg- 
ment oJthe  Court  below,  I  think  il  right  to  observe  that  as 
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I  view  this  case,  the  defendants  would  have  acted  more 
prudently  had  they  given  ihe  plaintiff  special  notice  of  the 
sale  of  the  salt  ;  but  as  the  plaintiff  has  not  alleged  or  proved 
that  he  has  suffered,  or  is  exposed  to  suffer,  any  damage 
from  the  want  of  such  notice,  I  do  not  think  we  ought  to 
make  it  a  ground  for  disturbing  the  judgment  of  the  Su- 
perior Court. 

Judgment  confirmed. 

DuNLOP  and  Brown,  for  appellant. 

Torrance  and  Morris,  for  respondents. 


CIRCUIT  COURT.— QUEBEC. 
Présent  : — Stuart,  Justice. 

SDechène Plaintiff. 
vs. 
Faucher  el  al Dtfendents. 


Held  : — ^That  personal  service  upon  one 
of  the  members  of  a  oopartnership,  is 
binding  upon  the  whole  firm,in  like  man- 
ner as  a  service  made  at  the  office  or  place 
of  business  of  the  firm. 


Jugé  : — Qu'une  signification  sur  l'un  de 
plusieurs  associés  lie  toute  la  société,  de 
même  qu'une  signification  au  bureau  ou  à- 
l'endroit  de  la  transaction  des  affaires  de 
telle  société. 


Judgment  rendered  the  24th  September,  1863. 

The  defendants  in  the  cause  were  sued  as  partners  and 
stiled  as  follows  :  "  N.  C.  Faucher,  écuier,  avocat,  de  la 
"  cité  de  Québec,  A.  E.  Talbot,  de  la  paroisse  de  Sainte- 
"  Anne  de  la  Pocatière,  comté  de  Kamoûraska,  et  J.  E. 
"  Généreux,  de  Tessierville,  dans  le  comté  dcRimouski, 
"  tous  trois  marchands  et  associés  comme  tels,  et  comme 
*'  tels  faisant  commerce  au  dit  lieu  de  Tessierville,  et  en  la 
**  dite  cité  de  Québec,  sous  les  nom  et  raison  de  Faucher, 
"  Talbot  et  Généreux.  "  The  Bailifï  in  his  return  of  service 
certified  that  he  had  personally  served  the  defendants,  '^  à  la 
"  Haute  Ville  de  Québec,  .parlant  à  M.  Narcisse  C.  Fau- 
"  cher,  un  des  défendeurs,  etc.  " 

Hambl,  for  the  defendants,  pleaded  to  the  form,  and  ar- 
gued that  the  service  of  the  action  upon  the  defendants  was 
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insufficient,  inasmuch  as  the  place  of  business  of  the  defen- 
dants was  at  Tessierville,  in  the  county  of  Rimouski,  that 
the  defendants  did  not  carry  on  any  business  in  Quebec, 
and  that  there  had  been  no  legal  service  of  the  action  on 
the  defendants,  that,  to  have  rendered  the  service  good  and 
binding  on  the  defendants,  so  as  to  oblige  them  to  answer 
this  action  in  Quebec,  the  action  should  have  been  served 
upon  the  partnership  at  their  office  or  place  of  business  in 
Rimouski,  in  addition  to  the  personal  service  upon  one  of 
them  here  in  Quebec  ;  and  that  the  personal  service  upon 
one  member  of  a  partnership,  could  not  be  considered  as  a 
service  of  the  firm  at  their  office  or  place  of  business.  (!)• 

GuiLBAULT,  for  plaintiff. — The  service  in  this  cause  is 
good  and  will  bind  the  firm,  because  the  firm  or  partnership 
must  be  considered  as  an  entirety,  an  ^/rc  moro/e,  each  sepa- 
rate member  of  which  represents  it  in  his  own  person,  and 
has  the  powers  and  faculties  of  the  whole  firm,  the  perso- 
nal service  upon  one  of  the  members  of  a  firm  must  there- 
fore be  considered  as  a  service  made  personally  upon  the 
whole  firm. 

Stuart,  Justice  : — I  look  upon  the  service  of  the  defen- 
dants in  this  cause  as  good,  and  that  they  are  properly  cited 
before  this  Court.  The  law  says  "  any  action  may  be 
''  commenced  at  the  place  where  the  terms  of  the  Superior 
"  or  Circuit  are  held  in  any  district,  provided  the  defen- 
"  danls  or  one  of  them  is  domiciled  or  served  person- 
"  ally  in  such  district,  etc.,  and  provided  all  the  defen- 
*'  dants  or  parties  are  legally  served,  etc.  "  I  look  upon 
it  that  the  requirements  of  the  law  have  been  fulfilled  in 
this  cause. 

Judgment  : — Excieption  to  the  form  dismissed. 

Plamonoon  and  Guilbault,  for  plaintiff. 

Tessier,  Ross  and  Hamel  ,for  defendants. 


Cen.  Stat,  L.  C,  oap.  65,  sec.  4«  §3  :— S«o  also  the  case  of  Potton  et  ed  rn»  Hftll,  et 
al,  reported  êuprà  p.  129. 
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•QUEEN'S  BENCH,  )     DISTRICT    OF    QUEBEC. 
Appeal  Side.        ) 

Before  : —  Aylwin,    Duval,   Mbreditii,  Monoelet,   and 
Berthelot,  Justices. 

McBlain •^.^ Appellant. 

and 
Oliver  «, • .  —  •  •  » Hispondent. 


Held  :— That  in  oaaes  of  opponUons 
ajin  de  dittraire,  etc.,  if  any  of  tne parties 
to  a  cause  hare  declared  that  they  in- 
tended to  contest  any  such  «pposition, 
and  yet  fail  so  to  contest  after  having 
been  regularly  put  en  demeure  to  do  so, 
parties  making  such  oppositions  will  not, 
nevertheless,  m  entitled  to  obtain  judg- 
ment upon  their  oppositions,  <<ejifamo,  but 
must  prooeed  as  in  oases  exparte  for 
'want  of  a  plea,  atfd  give  notice  of  inscrip- 
tion to  the  party  who  has  declared  his 
intention  to  contest,  in  order  that  suelb 
party  may  erost-ezamine  ai\y  witness 
produced  by  such  opposant  ;  and  that,  in 
^aeh  oases,  opposants  do  not  come  within 
the  operation  of  the  84th  rule  of  practice. 


Jugé  : — ^Qne  dans  les  cas  d'oppositions 
afin  de  distraire,  etc.,  si  liuonnos  des  par 
ties  à  la  cause  ont  déolaré  qu'elles  enten- 
daient contester  aucune  telle  opposition, 
et  néanmoins  font  défaut  de  contester 
après  avoir  été  régulièrement  mises  en 
demeore  de  ee  faire,  les  parties  opposan- 
tes ne  seront  pas,  néanmoins,  en  droit 
d'obtenir  jugement  sur  lenrs  oppositions. 


qui  a  déclaré  son  Intention  de  contester, 
de  manière  à  ce  que  telle  partie  puisse 
transquestionner  aucun  témoins  produit 
par  tel  opposant  ;  et  que,  «n  pareils  cas, 
un  opposant  ne  tombe  pas  sous  l'opération 
de  la  84ème  règle  de  pratique. 


Jodgment  rendered  the  12th  day  of  December,  1862. 

The  facts  of  the  case  will  sufficiently  appear  from  the 
arguments  of  counsel,  and  from  the  remarks  made  upon  the 
rendering  of  the  judgment. 

Holt,  for  appellant  : — The  present  appeal  raises  an  im- 
portant question  of  practice. 

The  respondent,  by  an  opposition  afin  de  distraire^  claim- 
ed various  goods  and  chattels  seized  at  the  instance  of 
the  appellant,  upon  the  defendant  in  the  Court  below, 
Thomas  Hamilton  Oliver. 

The  opposant  called  upon  the  plaintiff  to  declare  whether 
»  he  intended  to  contest  or  admit  the  said  opposition. 

No  rule  was  served  upon  the  defendant. 

The  plaintiff*  declared  that  he  intended  to  contest  the 
opposition. 

28 
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The  opposant  having  demanded  a  plea,  and  no  plea  ha- 
ving been  filed,  the  plaintiff  was  foreclosed  in  due  course. 
The  opposant,  then,  instead  of  proceeding  to  enquête^  ex 
parte^  moved  the  Court,  without  notice  to  the  plaintiff,  that 
inasmuch  as  neither  the  plaintiff  nor  the  defendant  had 
contested  the  opposition,  the  conclusions  of  the  same 
should  be  granted  ;  and  on  the  5th  November,  1860,  judg- 
ment was  rendered,  by  which  the  Court  declared  that  : 
'^  Considering  the  said  opposition  hath  not  been  con- 
^^  tested,  and  that  the  delay  so  to  do  hath  expired,  dotb 
^^  maintain  the  said  opposition,  and,  in  consequence,  doth 
"  order  that  from  the  seizure  of  moveables  effected  in  this 
^^  cause,  distraction  be  made  in  favor  of  the  said  opposant 
^*  of  the  goods,  chattels,  etc.,  claimed  in  the  said  oppoai- 
^^  tion,  etc.,  etc.,  and  doth  grant  main  levée  of  the  seizure 
^'  thereof  to  the  said  opposant^  with  cost  of  the  said  oppo- 
^^  sition  in  favor  of  the  said  opposant,  and  against  fhe 
"  plaintiff.  » 

This  judgment,  the  appellant  submits,  is  erroneous,  and 
unwarranted  by  any  law  or  by  any  rule  of  practice. 

The  opposition  cfin  de  distraire  contains  a  demande  which 
the  law  requires  to  be  proved  in  like  manner  as  other 
claims  set  up  before  the  Court. 

An  exception  is  made  by  the  84th  rule  of  practice  of 
the  Superior  Court. 

Under  this  rule,  it  is  submitted,  the  opposant  was  not 
entitled  to  judgment  without  proof  ;  the  plaintiff  had  decla- 
red that  he  intended  to  contest,  and  there  had  been  no  rale 
served  upon  the  defendant. 

There  was  no  admission  whatever,  on  the  part  of  the 
plaintiff,  of  the  claim  set  up  by  the  opposition,  and  al- 
though  foreclosed  from  the  right  of  filing  a  plea,  tbe  plain- 
tiff had  still  the  right  of  appearing  at  the  en^titf/f ,  and  of 
cross-examining  the  opposantes  witnesses. 

The  claim  of  the  opposant  not  being  admitted,  he   wa» 
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bound  to  establish  it  by  evidence   before  he  could  legally 
obtain  judgment  of  main-levée. 

Stuart,  for  respondent  : — ^The  appellant  does  not  ap- 
pear to  have  had  any  intention  of  contesting  the  respon- 
dent's opposition,  notwithstanding  his  declaration  to  that 
effect.  After  the  expiration  of  about  four  weeks,  without  any 
contestation  being  filed,  the  respondent  was  obliged  to  take 
steps  to  force  the  appellant  to  file  one,  if  such  were  his  in- 
'  tenlion,  and,  accordingly,  on  the  27th  of  the  same  month 
of  June,  he  demanded  a  plea  or  pleas  to  his  opposition,  and 
the  demand  was  made  on  Messrs.  Holt  and  Irvine  by  a  per- 
5(onal  service  on  them.  Notwithstanding  this  demand  the 
appellant  persisted  in  bis  refusal  to  contest,  and  on  the 
2d  of  November,  1860,  the  respondent  foreclosed  ibem,  and 
immediately  afterwards  moved  for  judgment  on  his  opposi- 
tion. 

On  the  5th  of  November,  1860,  the  Court  pronounced  a 
judgment  declaring  that  the  delay  for  contesting  the  oppo- 
sition had  expired,  and  maintained  the  opposition,  with 
costs  against  the  plaintiff. 

By  this  judgment  the  Court  has  given  effect  to  the  rule  of 
practice  relied  on  by  the  respondent.  The  appellant  had 
made  a  false  declaration  in  order  to  prevent  the  respondent 
from  having  his  property  restored  to  him.  The  Court  below 
treated  this  declaration  as  no  declaration,  and  pronounced 
its  judgment  according  to  the  conclusions  of  the  opposition. 

The  law  and  practice  in  the  Courts  of  original  jurisdic- 
tion in  Lower  Canada,  has,  invariably,  been  to  consider  the 
facts  set  forth  in  an  opposition,  regularly  filed,  to  be  true, 
unless  there  be  a  contestation  of  such  opposition,  so  much 
so  that  monies  have  always  been  awarded  by  judgment  of 
distribution  upon  the  m^re  allegations  of  the  parties, 
without  proof,  except  so  far  as  the  swearing  to  the  truth  of 
the  opposition  may  be  considered  proof^  as  was  done  in 
this  case.    As  neither  the    plaintif)  or   defendant  would 
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contest,  the  opposant'»   right  to  the    property  was  unques- 
tioned, and  the  Court  awarded  it  to  him.     Under  such  cir- 
cumstances the  appellant   asks  fora   reversal  of  the  judg- 
ment of  the  Court  below.     He  seems   to  be  under  the  im- 
prension  that,  for  his  amusement,  the  respondent  is  obliged 
to  prove  that  the  property  which  was   seized  in  his  posses- 
sion is  his,  and  this,  while  neither  the  plaintiff  or  defendant 
pretend  that  it  belongs  to  the   defendant,  a  course   of  pro- 
ceeding which  would  enable  a  plaintiff  to  use  the  power  of 
the  Court  to  vex  and   harass    third  persons,    while  in   thé 
quiet  possession  of  their  properly.     By  the   opposition   the 
appellant  is  charged  with  having  committed  the  tortious 
act  of  seizing  the  respondent's   property  while  in   his  pos- 
session, in  virtue  of  a  writ   against  a   third  party.     There 
being  no  denial  of  this  fact,  but,  on  the   contrary,  an  admis- 
sion ofit  from  the  absence  of  a  contestation,  the  Court  did 
precisely   the  same  thing  that  it  would  have  done  in    an 
action  oi  revendication  if  one  had  been  brought  by  the  res- 
pondent against  the  appellant,  as  a  trespasser,  for  the  reco* 
very  of  his  property  illegally  taken   from  him  :   it  has  ren- 
dered a  judgment  restoring  it  to  him   with  the   costs  inci- 
dent to  the  recovery  of  it. 

It  may  he  observed  that  in  the  district  of  Quebec,  before 
the  adoption  of  the  above  rule,  the  law  and  practice  of  the 
Courts  there,  was  for  an  opposant  to  call  on  the  plaintiff 
and  defendant  to  declare  within  three  days  whether  they 
intended  to  admit  or  contest  an  opposition,  and  in  default 
thereof  to  pray  that  the  conclusions  of  the  opposition  be 
granted.  If  he  did  not  so  declare  the  rule  was  made  ab- 
solute. If  he  did  so  declare  but  did  not  contest,  the 
Court  always  considered  his  declaration  as  no  declaration 
at  all,  and  awarded  the  conclusions  of  the  opposition.  This 
practice  is  co-eval  with  the  existence  of  the  Courts  of  ori- 
ginal jurisdiction  in  the  district  of  Quebec,  and  the  above 
practice,  confirmed  and  established  by  the  above  rule,  has 
been  dontinued  by  the  Court  below  in  rendering  the  above 
judgment.  The  costs  in  the  whole  matter  have  been  taxed 
.against  the  appellant  at  JS4.4.8. 
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Meredith,  Justice^  dtssentienie  : — The  appellant,  as 
plaintiff  in  the  Court  below,  caused  the  goods  and  chattels 
of  the  defendant  to  be  seized  under  a  writ  of  execution. 

The  respondent,  by  an  opposition  afin  de  distraire^  claim- 
ed a  portion  of  the  goods  so  seized^  and  proceeding  upon 
the  rule  of  practice  N^o.  84  of  the  Superior  Court,  and  fol- 
lowing the  course  generally  observed  at  Quebec,  moved 
that  the  parties,  plantiff  and  defendant,  should  be  held  to 
declare  within  three  days,  whether  they  intended  to  admit 
or  contest  her  opposition. 

On  the  motion  so  made,  the  Court  rendered  the  following 
judgment  :  '*  The  Court  having  heard  the  parties  on  the 
^^  motion  made  this  day,  on  the  part  of  the  opposant,  Jane 
^'  Elizabeth  Jamiëson,  that  the  parties,  plaintiff  and  dt*fen- 
*'  dant  in  this  cause,  do  declare  within  three  days,  whether 
*'  they  intend  to  admit  or  contest  the  opposition  afin  de 
"  distraire  by  her  the  said  opposant  filed  in  this  cause,  and 
"  that  in  default  of  their  so  doing  within  the  period 
"  aforesaid,  the  conclusions  of  the  said  opposii  on  be 
"  granted,  doth  order  that  the  parties  do  declare  within 
'*  thiee  days  as  demanded.  " 

On  the  4th  of  June,  I860,  the  appellant  filed  the  following 
declaration  : 

"  The  plaintiff  declares  that  he  intends  to  contest  the  op- 
^'  position  afin  de  conserver^  of  Jane  Elizabeth  Jamieson, 
"  in  this  cause  filed." 

The  plaintiff  having  omitted  to  file  a  contestation 
within  the  usual  delay,  the  opposant  demanded  a  plea  to 
her  opposition,  and  no  plea  having  been  filed,  the  opposant 
thereupon  foreclosed  the  plaintiff  and  obtained  a  judgment 
declaring  that  the  delay  for  contesting  the  opposition  had 
expired,  and  maintaining  the  opposition,  with  costs  against 
the  plaintiff,  the  present  appellant. 

The  judgment  so  rendered  is  now  complained  of  on  two 
grounds  ;  first,  because  the   rule  to  declare  was  not  served 
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upon  the  defendant  ;  and,  secondly,  because  the  opposant 
was  not  entitled  to  a  judgment  without  proof,  after  th« 
plaintiff  had  declared  he  intended  to  contest  his  opposition. 

As  to  the  first  of  these  objections,  I  may  observe,  that  as 
the  plaintiff  was  foreclosed,  after  due  notice  to  him,  the 
proceedings  are  regular,  so  foras  he  is  concerned.;  and 
even  if  the  proceedings  are  not  regular,  as  between  the 
opposant  and  the  defendant,  that  is  not  a  matter  of  which 
the  plaintiff  can  take  advantage  ;  and  in  attempting  to  do 
so,  he  pleads  a  right  vested  in  a  third  party,  il  excipe  du 
droit  d^autrui. 

On  the  part  of  the  appellant  it  was  how*ever  argued  that 
the  plaintiff,  as  a  creditor  of  the  defendant,  could  avail 
himself  of  the  rights  of  his  debtor,  the  defendant. 

It  is  doutless  true,  as  a  general  rule,  that  a  creditor 
may  exercise  the  rights  of  his  debtor  ;  but  it  does  not 
therefore  follow  that  a  creditor  may  do  so,  as  a  matter  of 
course,  and  merely  of  his  own  authority.  The  law  oq  this 
subject  is  well  explained  by  Proudhon,  in  his  Traité  des 
droits  d'usufruit,  from  No.  2227  to  2252  ;  and  there  is  a 
part  of  No.  2241  which  puts  the  matter  so  clearly  that  I 
think  it  well  to  quote  it,  after  repeating  the  general  rule  : 
"  Les  créanciers  peuvent  exercer  tous  les  droits  de  leurs 
débiteurs.  " 

The  author  observes,  "  Mais  pour  cela  il  faut  qu'un  tpî- 
'^  bunal  compétent  ait  prononcé,  au  profit  du  créancier,  sa 
*^  subrogation  dans  l'action  qu'il  veut  exercer  :  sans  cette 
^^  intervention  de  la  justice,  l'entreprise  que  ce  créancier 
^^  voudrait  faire  de  sa  propre  autorité,  et  sans  le  consente- 
"  ment  du  débiteur,  ne  serait  qu'une  voie  de  fait,  ou  une 
'^  invasion  illicite  dans  les  droits  de  celui-ci.  " 

In  the  present  case  the  plaintiff  has  not  been  subrogated 
in  any  way  in  the  rights  of  the  defendant,  and  therefore 
cannot  exercise  those  rights. 

It  is  however  thought  by  one  of  the  judges  that  the  wan 
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of  notice  to  tk)^.  defendant  is  sach  a  defect,  vice  de  procé- 
dure^ as  to  ôoable  any  party  to  take  advantage  of  it.  Bnt 
in  that  view  I  cannot  concur.  The  want  of  notice  is 
doubtless  a  vice  de  procédure^  and  it  creates  a  nullity,  but 
the  nullity  so  crealed,  is  a  nullité  relative^  confined  to  the 
party  affected  by  it,  and  not  a  nullilé  absolue  of  which  any 
one  can  take  advantage. 

I  now  pass  to  the  consideration  of  the  objection  that  the 
opposant  was  not  entitled  to  a  judgment  without  proof, 
after  the  plaintiff  had  declared  that  he  intended  to  contest 
her  opposition. 

A  plaintiff,  although  resolved  not  to  contest  an  opposi- 
tion, may  pursue  either  of  two  courses.  He  may  refuse  to 
file  any  declaration  ;  or  he  may  file  a  declaration  that  he 
intends  to  contest  the  opposition,  and  then  refuse  or 
neglect  to  file  a  contesftition.  The  most  usual  course  is  to 
file  no  declaration  ;  and  although  that  is  not  a  literal  com- 
pliance with  the  rule  No.  84,  yet  it  has  been  uniformly 
held  from  the  time  of  the  first  promulgation  of  the  rule  in 
1824,  until  now,  that  the  silence  of  the  plaintiff,  when  put 
under  a  rule  to  contest,  is  equivalent  to  a  declaration  that 
he  does  not  intend  to  contest.  In  such  a  case,  it  is  plain 
that  there  is  not  a  literal  compliance  with  the  rule  of 
practice^  because  the  rule  of  practice  requires  a  certain 
declaraUon  to  be  made  ;  whereas  in  the  case  supposed,  no 
declaration  is  made.  But  at  the  same  time,  the  rule  of 
practice  is  acted  upon  according  to  its  true  intent  and 
meaning,  by  allowing  the  opposant  to  have  judgment 
without  proof  upon  his  uncontested  opposition. 

The  only  difference  between  the  present  case,  and  the 
cases  in  which  the  course  of  practice  above  adverted  to 
has  invariably  been  pursued  in  this  district,  is  that  the 
plaintiff  in  the  present  case,  has  filed  a  declaration  that  he 
intended  to  contest  the  opposition,  without,  however, 
having  afterwards  filed  a  contestation. 

To  xne  it  seems  that  a  party  ought  not  to  derive  any  ad- 
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vantage  from  saying-  he  will  do  an  act,  whWh-  he*  after» 
wards  does  not  do,  and  I  am  therefore  of  opitkion  that  the 
learned  judge  of  the  Court  below  was  justified  in  treating 
the  plaintiff  who  failed  to  file  a  contestation,  exactly  in 
the  same  way  as  if  he  had  not  said  that  he  wonld  file  a 
contestation. 

It  has  however  been  contended  that  according  to  our 
law  it  is  as  impossible  for  the  Court  to  grant  an  opposait 
judgment  without  proof  upon  an  uncontested  opposition, 
as  it  is  to  grant  a  plaintifl  judgment  without  proof  upon 
an  uncontested  demand.  I  think  however  that  a  plaintiff 
and  an  opposant  are  not  on  exactly  the  same  footing. 

There  are,  it  is  true,  some  demands  which,  except  as  to 
costs,  differ  but  little  from  oppositions,  but  generally 
speaking  there  is  a  very  substantial  «difierence  between  a 
demand  by  an  opposition,  and  a  demand  by  action.  In 
an  action  for  debt,  which  is  much  the  most  common  form 
of  action,  the  plaintiff,  in  effect,  demands  a  judgment, 
under  which,  if  necessary,  he  may  cause  the  property  of 
the  defendant  to  be  sold,  and  the  proceeds  paid  over  to 
himself 

But  by  an  opposition,  such  as  that  now  before  us,  the 
opposant  prays  to  be  let  have  effects  which  he  claims,  and 
which  the  other  parties  have  not  claimed,  although  they 
have  been  afiorded  full  opportunity  of  doing  so.  But  be 
the  analogy  or  the  difference,  between  demands  by  action, 
and  demands  by  opposition,  what  it  may,  it  sufBces  for  us 
to  know  that  our  Legislature  have  made  a  distinction  be- 
tween uncontested  actions  and  uncontested  oppositions. 
The  old  judicature  act,  25th  Geo.  Ill,  cap.  2,  expressly  re- 
quired proof  by  a  plaintif!  against  the'  defendant,  although 
the  latter  made  default  ;  but  none  of  our  judicature  acts,  or 
other  statutes,  expressly  require  proof  in  the  case  of  un» 
contested  oppositions. 

Acting  upon  the   distinction  thus  made    by  the  Legisla 
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ture,  the  Court  of  Qaeen's  Bench  for  thii»  district,  during 
the  time  of  Chief-Justice  Sewell, — a  judge  whose  name 
can  never  be  mentioned  otherwise  than  in  terms  of  respect^ 
promulgated  the  rule  of  practice  from  which  the  present 
rule  No.  84  has  been  taken.  And  it  appears  to  me  that 
the  judges  who  have  given  their  sanction  to  the  rule  so 
promulgated  by  the  lale  Court  of  Queen's  Bench,  or  who 
have  assisted  in  promulgating  the  present  rule  No.  84, 
cannot  contend  that  there  is  no  difference  in  law  between 
an  uncontested  action  and   an  uncontested   opposition. 

Believing  then,  as  I  do,  that  there  is  a  material  difference 
between  an  uncontested  opposition  and  an  uncontested 
action  ;  and  holding,  as  I  do,  that  parties  before  the  Court 
*are  to  be  judged,  not  by  what  they  say  they  intend  to  do, 
but  by  what  they  do,  I  think  the  judgment  of  the  Court 
below  right  in  so  far  as  it  maintains  the  opposition  of  the 
respondent,  to  which  no  contestation  has  been  filed,  as  an 
uncontested  opposition  ;  but  I  would  deem  it  my  ciuty  to 
modify  the  judgment  in  so  far  as  it  condemns  the  plaintiff 
to  pay  costs. 

It  is  because  the  plaintiff  has  not  contested  the  opposi- 
tion, that  I  think  it  was  rightly  maintained  without  proof, 
and  it  is  for  the  same  reason, namely  :  that  the  plaintiff  has 
not  contested,  that  I  think  he  ought.not  to  have  been  con- 
demned to  pay  costs. 

A  plaintiff  who,  in  good  faith  and  without  negligence, 
seizes  property  in  the  possession  oU  a  defendant,  i3  not 
blameable,  although  such  property  may  be  found  to  belong 
to  another. 

The  general  practice  of  the  Superior  Court,  in  this 
district,  during  the  time  that  I  had  the  honor  to  be  a 
member  of  that  Court,  was  not  to  condemn  the  plaintiff  to 
pay  costs  in  such  cases.  That  practice  then  appeared,, 
and  still  appears,  to  me  tc  be  reasonable  ;  and  I  see  no 
sufficient  reason  for  a  déviation  from  it  in  the  present  cause. 
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BsRTJiBLOT,  J«ge. — Dans  cette  cause,  il  s^agit  de  Tap- 
plication  de  la  84rne  règle  de  pratique,  et  de  la  25me  sec. 
<]e  la  12me  Vict.  cbap.  38,  dans  le  cas  d'ufie  opposition 
afin  de  distraire  à  une  saisie  mobilière. 

Le  demandeur  ayant  été  appelé  par  une  règle  de  Cour  à 
dèelarer  s^l  entendait  contester  ou  admettre  PopposititMi, 
déclara  qu'il  entendait  contester.  Sur  ce,  il  lui  fut  donné 
avis  de  plaider,  et,  ayant  négligé  de  ce  faire,  l'opposant  fit 
motion  pour  jugement  sur  son  opposition,  attendu  que  ni  le 
demandeur  ni  le  défendeur  n'avaient  contesté  son  opposi- 
tion. 

Jugement  fut  rendu  en  conséquence  avec  dépens  contre 
le  demandeur.  ^ 

*  Il  me  parait  que  ce  n'était  pas  le  cas  de  procéder  à  juge* 
ment  sur  l'opposition  par  motion  ainsi  que  l'autorise  la 
84me  règle,  qui  pourvoit  au  cas  où  le  demandeur  a  déclaré 
qu'il  n'entendait  pas  contester  l'opposition,  (1)  tandis  que, 
dans  la  présente  instance,le  demandeur  devait  être  considéré 
«comme  un  défendeur  contre  qui  un  demandeur  procède 
€.r/7ar^«,  et  il  aurait  fallu  inscription  à  Tenquéte  et  au  mé- 
rite en  la  manière  ordinaire  avec  avis  au  demandeur,  que 
l'opposant  avait  traité  jusque  là  comme  sa  partie  adverse. 
Il  avait  encore  le  droit  de  transquestionner  les  témoins  et 
de  plaider  sa  cause  quoique  la  procédure  fut  instruite 
€zparle  contre  lui.  Il  avait  droit  à  un  avis,  fCefU<e  éié  que 
pour  se  défendre  de  la  condainnatioa  des  frais  qui  n'aurait 
pas  dâ  être  accordée  contre  lui. 

^^  Mais  la  partie  forclose  aura  néanmoins  droit  de  rece- 
^^  voir,  un  jour  franc  d'avance,  avis  de  l'inscription  de  la 
"  cause  pour  enquête  ou  audition  avant  que  l'enquête  ne 
"  soit  commencée,  ou  que  la  cause  ne  soit  entendue."  (2) 


0)  Rèffle  84.— That  in  evei^  ease  wherein  the  plaintiff  shall  declare  thci  U  doê$ 
mot  tnteiMto  eonUft  an  oppotitioH  afin  ePamnvHer^  tjhg  de  dittrain  or  afin  de  ekarge, 
the  opposant  shall  be  entitled  to  judgment  of  main  levée,  without  proof  :  provided  that 
ihe  defendant,  upon  the  serrioe  of  a  rule  am  to  that  effeot,  shall  not  siiew  eauee  to 
ihe  oontrary,  or  aeelare  that  he  intends  to  contest  saoh  opposition. 

(3)  sut.  Eefl  B.  0.  p.  720,  see.  13,  No.  2.  on  12  TwL  ch.  38  see.  25. 
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L'appelant  se  plaint  aussi  de  ce  qne  la  règle  pour  l'ap- 
peler à  déclarer  s'il  entendait  contester  l'opposition  n'a 
pas  été  signifiée  au  défendeur,  et  que  comme  créancier  du 
défendeur,  il  avait  le  droit  de  faire  valoir  les  moyens  que 
ce  dernier  négligeait  de  faire  valoir  à  l'avantage  de  son 
créancier  ;  mais  on  lui  oppose  que  ce  ne  pourrait  être  que 
sMl  y  avait  adjudication  à  cet  effet,  et  la  dessus  on  cite 
Proudhan,  de  PUmfrutC,  Nos.  2227  à  2252,  2241. 

Après  avoir  dit  que  les  créanciers  peuvent  exercer  tous 
les  droits  de  leurs  débiteurs,  il  ajoute  :  ^^  Mais  pour 
"  cela  il  faut  qu'un  tribunal  compétent  ait  prononcé,  au 
^^  profit  du  créancier,  sa  subrogation  dans  l'pction  qu'il  veut 
**  exercer  :  sans  cette  intervention  de  la  justice,  l'entreprise 
"  que  le  créancier  voudrait  faire  de  sa  propre  autorité,  et 
"  sans  le  consentement  du  débiteur,  ne  serait  qu'un  voie  de 
**  fait,  ou  une  invasion  illicite  dans  les  droits  de  celui-ci. 

Je  crois  que  ce  n'est  pas  tout-à-fait  l'occasion  de  faire 
l'application  de  cette  autorité.  Il  faut  remarquer  que  le 
demandeur  appelant  n'exerce  pas  à  proprement  parler  les 
droits  de  son  débiteur,  mais  il  se  contente  de  faire  valoir 
un  vice  de  procédure,  que  toute  partie  au  record  peut  in- 
voquer et  relever  avant  qu'il  y  ait  adjudication  de  la  ma- 
tière. 

Mais  indépendamment  de  cela,  pour  les  raisons  en  pre- 
mier lieu  mentionnées,  je  ne  vois  pas  de  difficulté  à  direque 
le  jugement  doit  être  renversé. 

La  pratique  dans  le  district  de  Montréal  a  toujours  été 
de  procéder  par  inscription,  et  d'en  donner  avis  au  deman- 
deur, assez  souvent  même  dans  les  cas  où  il  avait  déclaré 
qu'il  ne  contestait  pas.  Mais  dans  le  présent  cas,  il  y  avait 
nécessité  absolue,  et  Topposant  ne  pouvait  passe  dispenser 
de  donner  l'avis  requis  parla  clause  du  statut  ci-dessus  cité. 
Et  c'est  pour  cette  raison  que  le  jugement  de  cette  Cour, 
infirme  et  renverse  le  jugement  de  la  Cour  Supérieure. 
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Dans  le  district  de  Montréal  la  question  s'est  présentée 
sous  la  circonstance  suivante  : 

Le  protonotaire  s'était  refusé  de  mettre  sur  le  rôle  une 
opposition  qu'un  demandeur  avait  déclaré  ne  pas  vouloir 
contester,  sans  qu'il  y  eut  une  inscription  au  mérite,  ce  qui 
lui  aurait  donné  droit  à  un  émolument  de  25s  ou  30s.  Pour 
lui  c'était  une  question  de  frais.  Mais  la  Cour  composée 
de  trois  juges,  a  décidé  qu'il  fallait  une  inscription  pour 
entendre  et  juger  l'opposition  au  mérite. 

MoNjD£L£T,  Justice  ; — This  is  an  appeal  from  a  judg- 
ment of  the  Superior  Court,  granting  the  conclusions  of 
the  respondent's  opposition  afin  de  distraire^  without  any 
proof  having  been  made  of  the  opposition. 

The  facts  of  the  cases  are  few,  and  easily  apprehended. 

The  respondent  claimed  various  goods  and  chattels  as 
her  own,  which  had  been  seized  upon  one  Thomas  Ha- 
milton Oliver. 

The  opposant  called  upon  the  plaintiff  to  declare  whether 
he  intended  to  contest  or  admit  the  opposition.  The  rule  was 
served  upon  the  defendant. 

The  plaintifï  declared  he  intended  to  contest  the  oppo- 
sition. 

The  opposant  demanded  a  plea  to  the  opposition. 

The  plaintifi  filed  no  ple^  and  was  foreclosed.  It  is  evi- 
dent that,  under  these  circunstances,  the  opposant  had  a 
right  to  proceed  exparte^  the  plaintiff  had  forfeited  bis 
right  to  adduce  evidence,  but,  had  a  right  to  cross-exa- 
mine such  witnesses  as  the  opposant  would  examine. 

Instead  of  pursuing  that  course,  which,  of  necessity,  ob- 
tains upon  oppositions  as  well  as  upon  actions,  interventions 
and  all  proceedings  expariejijioX  by  default)  the  Court,  with- 
out any  notice   to  the  plaintiff,  adjudged  that  inasmuch  as 
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neither  the  plaintiff  nor  the  defendant  had  contested  the 
opposition,  the  conclusions  of  the  same  should  be  granted, 
and  on  the  5th  November,  following,  the  Court  rendered 
the  following  judgment  : 

"  The  Court  having  examined  the  proceedings  of  record, 
and  heard  the  opposant  by  his  counsel,  on  the  motion  made 
the  second  day  of  November  instant,  for  judgment  on  the 
opposition  afin  de  distraire  m  this  cause  filed,  considering 
that  the  said  opposition  hcUh  not  been  contesledy  and  that 
the  delay  so  to  do,  hath  expired, doth  maintain  the  said  op- 
position, and  in  consequence  Hoth  order  that  from  the  sei- 
zure of  moveables  effected  in  this  cause,  on  the  twenty  first 
day  of  May  last,  by  virtue  of  the  writ  of  fieri  facias  therein 
issued,  distraction  may  be  made  in  favor  of  the  said  oppo- 
sant, of  the  goods,  chattels  &c.,  claimed  in  the  said  op- 
position, and  therein   detailed    as   follows  :  One  desk  and 

stand,  one   large  looking  glass,    &c.,  &c and 

doth  grant  main-levée  of  the  seizure  thereof,  to  the  said  op- 
posant, with  costs  of  the  said  opposition  in  favor  of  the 
said  opposant,  and  against  the  plaintiff,  etc.,  etc. 

Such  a  judgment  is  untenable,  it  is  altogether  wrong  in 
its  principle,  or  rather  in  the  conclusion  drawn  from 
the  existence  of  a  fact,  to  wit  :  ^^  that  the  opposition  hath 
not  been  contested,  and  that  the  delay  so  to  do,  hath  expired,  " 
it  by  no  means  follows  that  the  opposant  is  to  get  judgment, 
no  more  than  a  plaintiff  is  to  obtain  judgment,  because 
the  defendant  has  not  pleaded  to  the  action,  apd  that  the 
delay  so  to  do  hath  expired. 

The  learned  judge  must  have  misconceived  the  meaning 
of  the  84th  rule  of  practice,  and  misapplied  it  to  a  case 
which  it  has  no  legal  bearing  upon  :  "  That  in  every  case 
wherein  tlje  plaintiff  shall  declare  that  he  does  not  intend 
to  contest  an  opposition  o/în  d^annuler^  afin  de  distraire  or 
q/in  de  charge^  the  opposant  shall  Be  entitled  to  judgment 
of  main-levée  without  proof,  provided  that  the  defendant, 
upon  the  service  of  the   rule  nisi  to  that  effect,   shall  not 
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î»hew  cause  lo  the   contrary,  or  declare  that  he   intends  to 
contest  such  opposition.**  Rule  84. 

This  is  no  case  of  a  plaintiff  declaring  that  he  does  not 
intend  to  contest  the  opposition,  it  is  the  very  reverse,  h« 
has  declared  that  he  intends  to  contest  the  opposition. 

The  defendant  Ifas  not,  according  to  the  latter  part  of  the 
rule,  been  called  upon  to  show  cause  to  the  contrary,  for 
the  very  best  reason,  to  wit  :  the  plaintifi  bad  declared 
'^  he  intended  to  contest.**  As  was  remarked,  all  that  could 
l>e  done  by  the  opposant,  wsTs  to  proceed  exporte^  and  prove 
her  opposition,  subject  to  the  right  of  the  plaintiff  to  cross- 
examine  tj^e  witnesses. 

As  tç  what  is  said  by  the  opposant,  touching  the  practice 
in  the  district  of  Quebec,  I  do  not  think  it  can  have  any  in- 
iluence  on  the  decision  we  ought  to  arrive  at. 

Here  are  principles  of  procedure  familiar  to  every  one  ; 
there  is  a  rule  (84th)  of  practice  which  is  exceptional,  and 
which  being  inapplicable  to  the  present  case,  cannot  of 
course  take  it  out  of  the  general  rule. 

Besides,  is  not  an  opposant  in  the  position  of  a  plaintiff? 
Is  it  sufficient  for  him  to  allege,  is  he  so  far  privileged, 
that  he  may  obtain  his  conclusions  without  having  proved 
his  allegations  to  be  true  and  well  founded  ?  A  plaintiff  can- 
not get  a  judgment  even  for  a  few  shillings,  unless  he  sub- 
:«tantiate8  his  demand  by  sufficient  legal  evidence  ;  if  the  de- 
fendant has  appeared  and  is  proceeded  against  exporte^  for 
want  of  a  plea,  after  he  has  been  called  upon  to  file  one,  is 
he  to  be  condemned  without  a  case  made  out  against  hhn; 
and  this  upon  an  opposition,  whereby  property  to  any 
amount  may  be,  and  often  times  is,  claimed.  Is  the  opposant 
to  have  judgment  without  having  proved  anything,  and 
why  ?  Because,  contrary  to  every  principle  of  procé* 
flure^  people  choose  to  jump,  all  at  once,  at  a  conclusion 
which  logic  and  justice  equally  repudiate,  and  invoke 
the  undue  and  unjustificable  application  of  a  rule  of  prac- 
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tice  which  has  no  bearing  whatever  upon  the  present  ca^se  ;> 
and  what  is  worse,  we.  have  a  judgment  whereby  it  is 
made  manifest  that  the  party  roost  interested  in  the  matter, 
has  not  even  been  heard  ;  a  judgment  whicti,  let  it  be  well 
and  clearly  understood,  should  be  reversed,  and  the  parties 
ordered  to  proceed  as  in  a  case  exparU,  all  the  proceedings 
since  the  foreclosure  having,  of  course,  to  be  set  aside. 

«My  opinion  is  founded  on  principles  of  common  law  and 
justice,  principles  which  cannot  be  disregard,  without  stri- 
king at  the  very  root  of  a  safe  system  of  procidure^  and 
which  no  practice  can  or  ougbl  to  be  allowed  to  subvert.  Were 
f  to  seek  in  recent  statutes  enactments  to  show  how  forcibly 
such  principles  have  impressed  the  legislature,  I  would  say 
that  even  when  you  have  obtained  leave  to  proceed  exparte, 
for  want  of  a  plea,  you  are  not  allowed  to  go  into  evidence, 
without  due  notice  to  the  adverse  party  ;  and  again, 
whether  your  opponent  has  or  has  not  cross-examined  your 
witnesses,  you  are  bound  to  give  him  notice  of  the  inscrip- 
tion on  the  merits.  I  don't  mention  this  as  being  the 
law  of  this  case,  I  allude  to  it  merely  to  show  that  the  le- 
gislature in  enacting  such  rules  (which  I  think  were  un- 
necessary) has  been  moved  by  reasons  which  are  no  more 
than  the  true  expression  of  common  justice. 

In  this  very  Court,  the  same  principle  is  recognised 
and  acted  upon  ;  look  at  rule  Xf  II  ;  the  party  for  want  of 
reasons  filed,  proceeds  expartc^  but  has  to  give  notice  of  the 
inscription  for  hearing  on  the  merits.  It  seems  to  me,  that 
much  confusion  arises  out  of  a  want  of  distinguishing  be- 
tween a  cause  by  default  and  one  exporte^  and  even  in  a 
case  by  default,  are  you  to  get  judgment  without  having 
proved  your  case  ?  surely  not  ;  and  then,  is  the  case  of  an 
opposition  to  be  a  gratuitous  exception,  to  be  justi- 
jSed  by  the  violation  of  the  most  elementary  and  funda- 
mental principles  of  justice,  of  law  and  procedure,  and  at- 
tempted to  be  8ubtained«by  the  illogical  application  of  a 
rale  of  practice  never  made  for,  nor  in  the  least  bearing 
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upon,  such  a  case  as  ihe  present,  and  which  is  turned  into 
a  compressed  and  compressing  machinery  to  manufacture 
a  nay  into  a  yea,  and  to  make  black  appear  white  ? 

It  is  a  clear  case,  and,  in  my  opinion,  the  judgment  should 
be  reversed,  and  the  parties  ordered  to  proceed  as  in  a  cause 
expartCy  all  the  proceedings  since  the  foreclosure  having 
of  course  to  be  set  aside. 

The  Court  &c. — Seeing  that  the  respondent,  by  her  oppo- 
sition in  the  Court  below,  prayed  in  her  conclusions  for  costs 
against  the  appellant  who  was  the  j3laintifr  susissanL 

Seeing  that  the  appellant,  when  ruled  by  the  respondent 
to  that  efiect,  declared  that  he  intended  to  contest  the  said 
opposition. 

Seeing  that  on  the  2nd  day  of  November,  Ï8B0,  the  res- 
pondent filed  in  this  cause  a  paper  writing  styled  foreclo- 
sure, and  that  pursuant  to  the  83  chap.  sect.  13,  sub- 
section 2  of  the  Cons.  Stats.,  the  appellant  was  entitled  to 
at  least  one  clear  day's  notice  of  the  inscription  of  the  cause 
for  enquêlCy  or  hearing,  before  such  enquête  should  be  com- 
menced, or  the  cause  should  be  heard. 

Seeing  that  the  respondent,  contrary  to  law,  omitted  to 
give  notice  to  the  appellant  of  the  inscription  as  required, 
and  that,  therefore,  in  the  judgment  of  the  Court  below,  by 
which  the  opposition  of  the  said  respondent  was  main- 
tained, with  costs,  there  is  error,  it  is  considered  and  ordered 
that  the  said  judgment,  to  wit  :  that  rendered  by  the  Supe- 
rior Court  at  Quebec  on  the  6th  day  of  November,  1860,  be 
and  the  same  hereby  is  reversed,  annulled  and  set  aside  ; 
and  proceeding  to  render  the  judgment  which  the  Court 
below  ought  to  have  given,  it  is  futher  considered  and 
adjudged  that  the  motion  of  the  respondent  on  the  2nd  day 
of  November,  1860,  that  the  conclusion  of  the  said  oppo- 
sition should  be  granted,  on  the  contrary  be  rejected  and 
dieraissed,  and  that  the  parties  do  stand  in  fhe  ^ame  plight 
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and  condition  as  that  in  which  they  stood,  on  the  «aid  day 
when  the  said  motion  was  made,  &c.,  dissentientibus, 
Duval   and  Mersoith. 

Holt  and  Ibtins,  for  appellant. 

Stihbt  and  Murpht,  for  respondent. 


Circuit  court.— Quebec. 

Before  : — Taschereau,  Justice. 

ÎPâtbz,  et  al Plaintiffs. 
vs. 
El£in ^  ..•••• Defendant. 


Held  :— lo.  That  in  aotiona  for  wages 
by  foreign  seamen  against  the  master  of 
their  ressel,  a  foreign  ship,  the  e^idenoe 
of  the  master,  as  to  the  yalidity  of  the 
ship's  articles  and  the  nature  of  the  law 
nnaer  which  they  were  made,  will  be  ad- 
mitted. 

2o.  That  in  a  voyage  snoh  as  men- 
tioned in  the  ship's  articles,  Russian 
seamen  are  bonnd  to  remain  by  the  yessel 
nntil  discharged  at  the  port  of  final  des- 
tination. 


Jngé  :—lo.  Qae  dans  les  actions  pour 
gages  par  des  matelots  étrangers  contre 
le  capitaine  de  leur  vaisseau,  un  bâti- 
ment étranger,  le  témoignage  du  capi- 
taine, quant  à  la  ralidité  de  rengage- 
ment des  matelots  et  le  droit  qui  régit 
tel  engagement,  sera  admis. 

2o.  Que  dans  un  voyage  tel  que  celui 
mentionné  dans  le  contrat  en  question, 
des  matelots  Russes  sont  tenus  de  servir 
à  bord  du  vûsseau  jusqu'à  leur  libération 
dans  le  port  qui  complète  le  voyage. 


Judgment  rendered  the  26th  October,  1863. 

The  plaintiffs  were  sailors  and  brought  their  actions 
against  the  defendant,  who  was  captain  of  the  Russian  ship 
'*  Wjatka,"  and  claimed  from  hira  Iheir  wages  as  seamen 
on  board  of  the  said  vessel. 

The  defendant  pleaded  a  subsisting  contract,  and  that 
the  plaintiffs  were  not  entitled  to  their  discharge  until  the 
vessel  arrived  in  England,  at  the  port  at  which  they  had 
shipped.  The  defendant  was  examined  to  prove  the  ship's 
articles  and  the  Russian  law  in  relation  to  matters  of  this 
kind.  The  evidence  of  the  captain  was  objected  to,  and 
the  objection  reserved. 

Hearn,  for  the  plaintifls.    The  first  point  on  which  it  is 

necessary  for  me  to  touch,  is  the  right  of  the  captain  to 

29 
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give  evidence  ill  his  owB  favor  on  any  question  wBatever  in 
this  Cotirt.  The  cap.  S6,  sec.  12,  Con.  Stat.  L.  C.  referred  to 
by  the  counsel  forthe  défendant,  has  no  application  whatever 
in  this  Court,  for  by  that  act  it  ia  provided  that  Ae  oath  of  the 
master  shall  betaken  in  prosecutions  against  seamen  for 
desertion,  before  a  justice  of  the  peace,  and  the  ISA  diction 
extends  this  privilege  to  the  master»  of  foreign  merchant 
vessels,  but  it  cannot  be  pretended,  and  no  authority  can 
be  brought  to  show,  that  either  defendants  or  plain^ 
tiffs  in  suits  before  this  Court,  can,  of  their  own  accoird,  give 
evidence  in  their  own  favor.  The.rigfat  accorded  to  mas- 
ters of  vessels  by  the  act  referred  to  is  a  very  great  favor 
and  privilege,  and  ought  not  to  be  extended  beyond  the 
express  provisions  of  the  law.  The  evidence  of  the  master 
must  therefore  be  struck  out,  and  there  remains  no  evidence 
whatever  concerning;  the  mariners'  contract,  or  of  the  Bas- 
sian  law. 

These  eases  cannot  then  be  decided  aeeovding  to  the 
Russian  law,  but  beside»  iiàB  there  ia  no*  reason  why  they 
should  be  so  decided,  the  ship's  articles  were,  it  ia  pretend- 
ed, signed  in  England,  and  there  is  no  necessity  on  the 
part  of  the  captain  to^  bring  back  his  sailors  to  Russia.  The 
question  will  therefore  be  governed  by  the  laws  of  England^ 

The  plaintifis  have  the  right  to  receive  their  discharges  and 
to  recover  their  wages  here  in  Quebec,becattse  the  contract 
entered  into  between  the  plaintiffs  and  the  deHefudant,  as 
shown  by  the  ship's  articles,  is  not  binding  on  the  plaintifisr 
being  of  a  most  indefinite  nature,  and  for  a  most  indefinite 
period  :  by  these  articles  the  plaintiffs  would  be  bound 
to  the  ship,  to  remain  by  her  and  to  work  on  board  of 
her  for  ever,  if  one  might  so  speak,  and  this  without  re- 
ceiving any  wages  or  any  remuneration  for  their  services  ç 
for,. by  the  articles,  they  are  bound  to*  sail  to  several 
ports  mentioned  in  the  articles,  and  from  the  last  one  men-^ 
tioned  to  some:  inland  port,or  elsew^iere  ;  this  word  ehewhere 
alone  is^  k  will,  be  seen  by  the  autiiorities    eiled^  suffi- 
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eientin  itself  to  vitiate  t^e  artrbles^  bat  when  taken  in  con- 
nection wifh  the  indefinite  length  of  the  voyage,  and  the  ab* 
senee  of  any  peiiod  fixed  foi"  it^  dtiration,  it  li(riH  convince 
this  court  that  the  articles  are  an  absolnte  nullity,  and  that 
the  seamen  engaged  under  them  are  entitled  to  their  wages 
imd  to  be  diécbàrged.  (t) 

Allxth,  The  Hoo.  C,  for  the  defendant.  This  question  is 
not  to  be  decided  by  the  law  of  England,  although  even  by 
that  la:w  it  could,  I  believe,  be  established  that  the  defendant 
is  entitled  to  retain  the  plaintiffs,  and  the  other  seamen 
who  have  signed  his  articles,  on  board  of  his  ship  until 
the  end  of  his  voyage.  By  the  Russian  law  which  go^ 
vetôs  thi^  case,  the  crew  are  bound  to  return  to  some  port 
in*  Europe,  as  agreed  to  m  the  articles.  The  principle  ii 
that  the  men  are  bound  to  go  with  the  ship,  and  eannot  be 
paid  off  or  discharged  until  the  ship  has  arrived  at  her  port 
of  destination.  (2)  I  itiight  even  go  a  step  further  and  say 
that  a  seamaâ  is  not  entitled  to  receive  any  money  whatever 
from  his  captaiti  i&  any  foreign  port. 

AttlhocMes  éttAdf  \ff  CoimiMl  for  tiie  i^iâii^BiK . 

(1)  Marinen,  «spedally  foreignen,-  art  in  an  emiiient  dsgree  inopu  emuUii  and 
tbe  Ooàrt  giveft  tBMm  fnéry  relief  in  its  power,  obnrlitently  tnth  the  jnittoè  due  fô 
other  parUoB,  The  Madovm  .B'Idra»  1  Dodw»,  p.  30  :  -r  PritoharéPt  Admlraltj  Dig. 
p.i70:— Mmiefli'ate  tUe  faroiitei  of  the  law  and  placed  pariionlariy  nnder  ita 
protaoUon,  The  Minerf^  1  Bâigg:,!^  35S  :— -It  ia  th»  dnigr  <»f  tfa*  Court  to 
jfrotéOt  marinera  from  ii^nstioe,  Tne  Jupiter,  Han.,  p.  S21  :—  The  Court  i« 
aaxionfltoprpteol  msdnaU  agaihbt  oiMtinrreAtloik  «ndevon  mieiipprehe&fllon  and 
error,  The  Hoghton,  3  Hagg.,  p.  112  :— The  Court  will  entertain  rait  for  wages 
in  th^eaie  of  a  ftvelim  ahip  beleDging  to  au  atfftn  enemy.  The  Vro#  Mba;  i 
Dodaon,  p.  234.  Spedfieation  of  royage.:  A  mariner  is entiaed  to  know  where  th« 
Voyage  is  to  be  AlMotèd,  Thé  EUia,  iJËÉwr.,  p.  180  :— Tho  Ifinèrvà.,  1  Hagg.,*  p. 
350  ■.'-The  mariner  is  entitled  to  know  what  is  the  precise  Tojage  fot  ^hiohhe  vm^ 
dettakes  to  oohtTadt,  hoi^erer  slight  the  deyiatioii  of  the  destination  of  the  ahip  the 
iftariner  ia  entiaed  to  know  it  before  skpiin^  srtleles,  Ttie  Countess  of  Hareoort, 
1  Hasg.,  p.  248  :— In  the  oonstraotion  of  spécial  agreements  the  Court  will  take  into 
oottiderafion  the  dispsBitj  of  intelligence  Mtween  aie  eontraotin^  parties,  and  lean  to  - 
alFocd i>rote<^tloa to  the  mariner.  The  Mhierya,  1  Haffg.,p.  335 :— In  the  constmc-  - 
Hon  of  the  marinen^oentraot,  the  Court  will  ^te  to  ute  mariner  the  behellt  of  any 
donbt  arising  thereon.  The  Hoghton,  3  Hagg.,  p.  112  :— The  mariner  has  «  right  to 
be  infotmed  of  the  rovage.  The  George  Home,  1  Hagg.,  p.  375  :  —  The 
^estmoTBland,  1  W.  Bob.,   p.  226.  Aa  to  the  word  JbeviÇnr.*  The   iDnort», 

1  Hai^g.,  p.  347  and  361  :— DoTiation  entitles  mariner  to  his  discharge.  The  Cam-  ■ 
bridge,2  àagg.,jpp.  247  and  262:— ^2Peter^  p.  41Si-'No  stteplstioa  to  the  disadnoCagé 
a  seamen  is  allowed  to  stand  as  part  of  the  contract,  Ship  Master's  Assistant  and 
Commercial  Digest  >4-BIarin0r  may  sue  at  oomnum  law  for  his  wages.  lH  L.  0.  B. 
p.  247.  OanoU  m  Ballard  :— Alien  enemies  are  at  liberty^  to  sne  in  Bfithh 
Courts  Ibr  wage»  eanisd  by  tbeiri  as  mariners,  Prit^ttdV  Adm.  Dig.,  p.  69S  ^— 1)ie« 
master  is  not  oompeteni  as  a  witness,  2  Abbot»  p.  706,  in  the  note. 

(2)  See  Abbott  on  supping,  7th  Snglish,  Ed:  page  636,  Bngl:paghig.  . 
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The  nature  of  the  Russian  law  in  regard  to  this  matter 
has  been  most  clearly  proved  by  the  captain,  whose  evi- 
dence I  maintain  must  remain  of  record,  for  if  the  case  is 
directed  personally  against  the  captain  he  is  entitled  to 
state  the  nature  of  the  contract  entered  into  by  himself  and 
the  sailors,  his  servants,  and,  if  the  action  is  directed 
against  the  owners  of  the  vessel,  then  the  captain  will  be  a 
competent  witness  for  the  defence,  as  an  agent  brought  up 
to  establish  the  contract  entered  into  for  his  principal. 

Taschereau,  Justice. — If  these  cases  had  to  be  decided 
according  to  the  law  in  force  in  this  Colony,  1  should  have 
little  hesitation  in  deciding  them  against  the  defendant,  as 
the  ship's  articles  in  question  are  of  such  an  indefinite  cha- 
racter as  to  be   almost  valueless  according  to    our  law. 

But,  unfortunately  for  the  plaintiffs'  pretensions,  the  ques- 
tion of  this  contract  has  to  be  decided  according  to  the  laws 
in  force  in  Russia,  for  although  the  articles  in  question  were 
signed  within  British  jurisdiction,   they  are   Russian   ar^ 
tides,  and  were  signed  on  board  of  a  Russian  ship,and  under 
the  Russian  flag,  and  the  contract  entered  into  by  the  par- 
ties to  those  articles  must  be  held  to  be  a  Russian  contract. 
The  only  difficulty  which  presents  itself  to.  my  mind  is  as 
to  what  are  the  provisions  of  the  Russian  law  with  regard 
to  this  matter.    The  captain  tells  us  that  the  articles  are 
good,  according  to  the  Russian  law,  the  plaintiffs'  witnesses 
say  they  are  bad.    I  am  inclined  to  accept  the  captain's 
version  of  the   law,  rather  than^that  given  by  the  sailors, 
but  the  question  arises,  is  the  captain  a  competent  witness  ? 
Precedents  are  to  be  found  in  which  the   testimony  of  the 
captain  has  been  admitted  even  in  cases  in  which  he   has 
been  sued    personally  in  damages,  but  there  are  cases  re- 
ported both  for  and  against  the  admission  of  such  evidence; 
and  as  very  much  is  left  to  the  discretion  of  the   Court,    I 
have  determined  to  accept  the  testimony  of  the  captain, 
which,  being  admitted  as    good,  must   decide  the  whole 
^ase,  as  the  captain,  who  is  a  most  intelligent  man,  and 


437 


also  another  Russian  captain  examined  on  behalf  of  the 
defence,  have  both  sworn  positively^that  the  articles  in 
question  are  valid  and  binding  according  to  the  Russian 
law  under  which  they  were  made. 

Judgment  : — Action  dismissed  with  costs. 

Hkark,  for  plaintiffs. 

Alleyn  and  Allktn,  for  defendant. 


COUR  DE  CIRCUIT.— QUÉBEC. 
Présent  : — Stuaet,  Juge. 

!Gabkeau..... Demandeur. 
vs. 
Garneau Défendeur. 


Jugé  :— <iiie  les  pénalités  imposées  en 
▼erta  des  dispositions  deTaote  «ragriool- 
ture,  penvent  être  reconvrées  par  action 
doTant  la  Cour  de  Oixouit. 


Held  :— That  penalties  imposed  under 
the  provisions  of  the  agrionltoral  act,  may 
be  reoorered  by  aetion  before  the  Oironit 
Court. 


Jugement  rendu  le  34  octobre,  1863. 

Le  demandeur  poursuivit  le  défendeur  pour  £16  0,  sa- 
voir :  £1  0  0  d'amende,  suivant  les  dispositions  de  Pacte 
d'agriculture,  pour  avoir  le  défendeur  laissé  entrer  sur  la 
terre  du  demandeur  un  taureau,  et  £0  6  U  pour  sa  garde  et 
nourriture. 

Le  défendeur  répondit  par  exception  déclinatoire  que  la 
Cour  de  Circuit  n'avait  pas  jurisdiction  pour  entendre  la 
cause,  qui,  par  le  Stat.  Réf.  B.  C,  Chap.  26,  secs.  36  et  39, 
ne  pouvait  être  portée  que'devantunjuge  ou  plusieurs  juges 
de  paix  du  Comté  dans  lequel  l'offense  avait  été  commise  ; 
que  l'amende  réclamée  par  le  demandeur  ne  pouvait  lui 
être  allouée  en  entier,  en  autant  que  le  maximum  de  l'a- 
mende imposée  par  le  statut  était  demandé,  et  que  pour 
cette  raison  la  Cour  de  Circuit  n'avait  pas  jurisdiction. 

Le  demandeur  cita  les  précédents  suivants  :  No.  3026, 
Laliberté  vs.  Caron,  jugement  rendu  par  la  Cour  de  Circuit 
le  21  novembre,  1862,  et  Gravel  vs.  Gagnon. 

Jugement  : — Exception  déclinatoire  renvoyée. 

Bossé  et  Bossé,  pour  le  demandeur. 

TfissiER,  Ross  et  Hamix,  pour  le  défendeur. 
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^^Awîu.  sSîf'^  I      DISTRICT  OP  MONTREAL. 

Before  :  — ^Duyai*,  Mxbsdith,  Moifi>Ki.xT,   and    Bxstbs- 
iiOT,  Justices.  ' 


Lepuc 


AppdkmL 


and 


Shaw,  et  al • • Respondenis. 


Hftld,  in  the  Superior  Coort,  MootiMl  : 
^lo.  That  a  purehuer  who  has  roooiT^d 
part  of  a  qnamify  of  floor  lold  bj  lamplo, 
u  entitled,  when  aned  for  the  orioe,  to  a 
redoetion,  equal  to  the  auniniihed 
Talna  of  the  floutzeoeifad,  it  being  infttkt 


to  the  sample. 
IbatllM 


OB  the 


ree^pt  of  the  floor  to  haie  k  eyamJaed 
without  delaor,  and  to  tender  it  hMk  i  aad 
that  a  notarial  protest  and  tender  on  the 
Slflt  of  Jnlj,  waa  too  late,  the  eale  and 
deliveiy  having  been  made  on  the  Iflth 
of  June,  1860,  although  TOihal  notice  of 
the  bad  queUlar  of  the  flour  had  been 
given  to  the  broken  on  the  S7th  of  June. 

So.  That  the  purohaeer  having  sold  part 
of  the  flour,  wee  not  entitled  to  have  the 
■ale  let  aside  for  the  cemainder  of  the 
flour  received. 

Belil^  in  Appeal  :-**lo.  Thai  the  oflto  to 
deUver  back  the  portion  of  flour  remain- 
ing in  the  hands  of  the  purchaser  was  a 
vdid  offer:  and  that  the  ocnfesdon  of 
Judgment  offered  in  one  of  the  pleas  for 
the  balance  of  the  price  was  anfllolant» 
and  should  have  been  accepted. 

So.  That  the  purahaser  waa  entitled,  as 
part  of  his  damages,  to  deduct  the  costs  of 
transportation  to  and  &om  his  customer! 
in  the  country,  to  whom  part  of  the  flour 
had  been  forwarded  without  hairing  been 
examined,  and  also  the  deduction  f^m  the 
price  allowed  to  the  customers  en  such 


Jutfé,  en  Cour  Supérieure,  Moubréal  :— 
lo.  Qu'un  acheteur  qui  a  reçu  partie 
d'une  quantité  de  ftone  vendue  a  Té- 
chantillon,  a  droit,  lorsqu'il  «a^  poursuivi 
pour  le  prix,  i  une  réduction,  égale  i  la 
moins -value  de  la  ûvine  reçue,  telle  Ca- 
rine  étant  inférieure  à  l'échantillon. 

Se.  %v»  l'aafaelenr  eal  «etkue  aar  cé- 
ceptkon  de  la  farine  de  la  faire  ecamlaer 
sans  délai,  et  d'ofrir  de  laBenettie;  el 


qu'une  offire  et  on  ncotdt  notarié  dn  SI 
juillet,  était  taidif,  la  vente  et  livraison 
ayant  été  foUa  le  19  juin,  IfiflO,  qnoi- 

gtt'avis  verbal  de  la  mauvidse  qualité  de 
i  fitfine  eut  été  donné  aux  courtiera  le 
S7juin« 

io.  Que  raehetaur  ayant  vendu  «m 
partie  de  la  farine,  n'avait  paa  le  droit  de 
laireseicinder  lavante  pour  le  réaidnda 
la  farine  reçue. 

Jugé,  en  Appel  !Hko.  Que  les  offree  de 
remeUie  cette  partie  de  la  forine  qui  res- 
tait entre  les  mains  de  l'aohetsur,  étaient 
des  offres  valables  ;  et  que  la  eonfeasion 
de  jugement  offerte  dans  l'un  des  plai- 
doyers pour  la  balance  du  prix  était  suf- 
fisante, et' aurait  dû  être  acceptée. 

So.  Que  l'acheteur  était  en  dioU  de 
déduire,  comme  partie  de  bm  dommages^ 
les  frus  de  transport  ^ëês  pratiques^ 
la  campagne,  auxqueUas  partie  de  la  Ca- 
nne avait  été  envoyée  sans  être  exami- 
née, et  aussi  la  réduction  faite  sur  le  prix 
de  la  vente  à  ses  dites  pratiques. 


Judgment  rendered  the  7th  September,  1863. 


This  was  an  action  brought  to  recover  $873.85.,  for  the 
price  and  value  of  seventy-seven  barrels  *^  Collingwood 
Mills  "  flour,  (No.  S  unbrandable),  sold  and  delivered  by 
the  plaintiffs  to  the  defendant,  on  the  19th  June,  1860,  at 
the  rate  of  $4.85  per  barrel.  By  the  judgment  appealed 
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£roQB,  ihe  plaintiffs  recorered  at  the  rate  of  ^«05  per 
barrel,  being  a  redaction  of  48«  per  barrel,  on  account  of 
the  inferior  quality  of  the  flour  delivered,  as  compared  to 
the  sample  by  which  it  was  sold. 

The  plaintifls  employed  Messrs.  Rae  &  Mitchell,  bro- 
kers, to  sell  a  quantity  of  one  hundred  and  seventeen  bar- 
rels "  CoUingwood  Mills  **  flour,  by  sample.  The  sale 
took  place,  but  only  seventy-seven  barrels  were  received, 
although  a  delivery  cxder  was  given  for  the  whole  lot  to 
the  de£BAdant  by  the  brokers,  and  the  action  was  brought 
for  the  reeoveiy  of  the  price  of  the  flour  delivered* 

The  defendant  pleaded  the  purehiBuie,  on  the  19th  of 
Jane,  1860,  by  him,  from  Rae  fc  Mitchell»  brokers, 
acting  for  the  plaintiffs,  of  117  barrels  ^^  <3o]lingwood 
Mills  "  floar.  No.  2  unbrandable,  by  sample  produced 
by  them,  at  $4.85  cents  per  barrel.  Then  followed  an  alle- 
gation— ^  Que  les  demandeurs  livrèrent  ensuite  au  défen- 
^*  deur,  une  partie  seulement  de  la  dite  farine,  savoir,  77 
^*  barils,  au  lieu  de  117,  eC  que  le  défendeur,  sur  la  fin  de 
^  la  garantie  à  lui  faite  de  la  bonne  qualité  de  la  farine 
'*  susmentionnéey  vendit  lui-même,  mr  le  mime  échantillony 
^^  vingt  barils  de  la  dite  farine  à  Cyrille  Marian,  de  la  RU 
^^  vière  du  Loup,  et  vingt-quatre  barik  à  Messieurs  Guil- 
*^  bault  et  frère,  de  L'Industrie,  ses  pratiques,  leur  garan^ 
*^  tissant  que  la  dite  farine  était  de  bonne  qualité^  et  en  tout 
*^  semblable  â  ^échantillon  susdit.  ** 

The  plea  then  set  up  notice  on  the  27th  June,  to  Rae 
&  Mitchell,  that  the  flour  was  inferior  to  sample,  and  on  the 
£lst  July  to  the  plaintiffs,  by  notarial  protest,  of  the  bad 
quality  of  the  flour,  and  calling  on  them  to  take 
away  what  was  on  hand,  and  deliver  good  flow  in- 
stead. Then  followed  an  allegation,  that  the  44  barrels 
were  sold  at  26s  per  barrel»  making  a  profit  of  £3 
17.  Od;  that  the  flour  was  really  worth  four  shillings 
less  than  the  purchase  price. 
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The  plea  then  set  np  that  Magnan,  ^^  s^étant  aperçu 
^^  que  la  dite  farine  était  sure,  et  qu'elle  n'était  pas  de  la 
^^  condition  et  valeur  à  eux  garantie,  ^  complained  of  the 
bad  quality  of  the  flour,  and  sent  back  ten  barrels  to  the 
defendant,  at  the  defendant's  costs  and  charges,  consenting 
to  keep  the  ten  remaining  barrels  not  sent  back  ^^  en 
exigeant  toutefois  du  défendeur  une  déduction  sur  le 
prix  de  trois  sohellings  courant  par  baril.  '' 

The  plea  then  set  up  a  similar  allegation  as  to  the  24 
barrels  sold  to  Guilbault  et  frère,  the  deduction  made  by 
the  defendant  on  the  24  barrels  referred  to  was  £16  8s  2d 
That  he  had  39  barrels  on  hand  which  he   had 
not  sold,  but  was  ready  to  hand  over. 
That  the  whole  price  of  the  77  barrels  @  $4.86- 

was jB9S  7    3^ 

Deducting  the  39  on  hand 47  d    » 

Leaving £46  1    6 

From  which  he  oiTset  damages  in  compensa- 
tion to  the  amount  of •••«••••.      168    &> 


£29  13    4 


This  last  sum  he  offered  to  pay,  and  confessed  judgment 
for,  with  interest  from  service  of  process. 

By  his  conclusions  the  defendant  prayed  act  of  his 
offer  to  deliver  back  the  flour,  and  to  confess  judgment 
for  £29  ISs  4d,  and  that  the  plaintiffs  be  condemned- 
to  take  back  the  39  barrels  still  in  the  defendant's  premises, 
and  that  thereby  their  demand  be  reduced  to  £46  Is  6d, 
and  this  latter  sum  be  declared  compensated  to  the  extent 
of  £16  8s  2d  ;  and  that  judgment  be  not  rendered  against 
the  defendant  except  for  £29  13  4d,  with  costs  against 
the  plaintiffs,  if  the  offer  were  not  accepted. 

The  second  exception  set  up  simply  that  the  flour  re- 
ferred to  in  the  plaintiffs'  account  was  worth  4s.  per  barrel 
less  than  the  sum  demanded,  making  for  the  77  barrels- a 
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deduction  of  $61.60,  and' leaving  due  a  balance  of  $311.85. 
Conclusion,  that  judgment  be  rendered  only  for  $311.85, 
and  plaintiffs'  action  dismissed  for  any  larger  sum,  reser- 
ving, however,  the  defendant's  rights  under  the  first  excep- 
tion. 

Then  followed  a  défense  au  fonds  en  fait. 

The  answer  to  the  first  plea  was  tothe  effect  that  the 
fiour  sold,  was  not  flour  of  first  quality,  nor  was  its  price 
that  of  such  quality  of  flour  ;  that  the  plaintiffs  notified  the 
defendant  they  were  willing  to  deliver  the  whole  quantity, 
or  that  they  would  take  back  what  had  been  delivered,  if 
the  defendant  would  restore  it  back,  but  that  the  defendant 
had  refused  to  deliver  it« 

Upon  the  issues  raised  upon  these  pleadings  the  parties 
having  gone  to  proof  and  been  heard — judgment  was  ren- 
dered for  the  plaintiffs — to  the  effect  stated  in  the  abstract 
above. 

It  was  from  this  judgment  that  the  defendant,  Leduc, 
instituted  an  appeal.  (1) 

\0 
Meredith,  Justice,  dissenting  : — ^I  agree  with  the  other 

Judges  in  saying  that  the  flour  delivered  was  inferior  to  the 
sample  ;  and  that,under  the  circumstances  of  the  present  case, 
the  appellant  had  a  right,  when  the  inferior  quality  of  the  flour 
was  ascertained,  to  return  the  flour  remaining  unsold  ;  and 
I  believe  the  other  Judges  agree  with  me  in  opinion,  that  if 
the  appellant  wished  to  return  the  flour,  he  was  bound  to  do 
so  without  unreasonable  delay.  The  first  point  then  res- 
pecting which  we  differ  is  that,  in  my  opinion,  there  is  no 
evidence  of  the  appellant  having  ever  made  a  sufficient  offer 


A)  Appellant's  authorities  : 

Pothier,  Vente,  Nos.  69,  71,  217,  227  :— 2  Troploog,  Vente,  Nos.  667,  668  :— 1  Du- 
Tergler,  Ko.  413  :— 16  BnraDton,  No.  319  :— Domat,  lir.  1,  seot  9,  No.  «  :—  2  Za^ 
ehariœ,  gsot.  356,  page  627,  note  43. 

EenMDdent'a  anthorities  : 

Potnier,  Vente,  Nos.  269,  260  :— 2  Pardessus,  Nos.  282,284  :-40oag6t  et  Merger, 
SHot.  ,.Tbo.  Vente,  Nos.  128, 124, 126,  IM,  196  :— 4 Massé^Nos. 60»242  :-49tarkie  ob 
Bridenoe,  p.  878  :— 7  East,  Rep.,  p.  484. 
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to  retsm  the  flom^  or  of  Ihe  fespoadente  having  done  asf 
thing  to  relieve  the  appellant  from  the  necessity  of  màkixig 
such  offer*  The  protest,  of  the  S7th  of  June,  was  served 
upon  the  lurolcers,  Mess».  Rae  and  Mitchell,  and  not  upon 
the  respondents,  and  the  protest  of  the  S  1st  July  was  too 
late. 

But  it  is  said  that  the  conduct  of  the  respondents 
was  such  as  to  relieve  the  appellant  ftom  the  necessity  of 
making  a  tender  of  the  flonr. 

The  best  evidence  as  to  this  point  is  that  of  Mr.  Mitchell, 
who  says  : 

^^  I  am  aware  that,  within  a  short  time  after  the  sale  of  Che 
said  flour,  the  said  defendant  notified  as  that  the  flour  was 
sour.  I  at  once  went  and  informed  the  said  plaintiffs,  who 
directed  me  to  tell  the  said  defendant  that  they  were  ready 
to  receive  back  the  flour.  I  did  notify  the  defendant  to  that 
effect,  but  he  declined  to  send  back  the  ffour,  unless  he  was 
paid  for  his  expenses  of  transport.'' 

Mr.  Leduc  says  :  ^*  Mr,  Mitchell  m'a  dit,  de  la  part  de 
^*  monsieur  Shaw,  que  ce  dernier  reprendrait  la  fleur,  mais 
^^  sans  irais  de  transport  ni  autres." 

These  statements  differ  from  each  other  very  materially, 
and  choosing  between  them,  as  we  must  do,  I  hold  that 
the  evidence  of  Mitchell,  as  to  the  statement  made  directly 
to  himself,  by  the  respondents,  is  preferable  to  the  evidence 
of  Leduc,  relating  to  the  same  statement,  coming  to  him  as 
it  did  through  MitchelL 

Assuming  then  that  the  statement  of  Mitehell  is  the 
best  evidenee  as  to  this  point,  all  that  we  know  is,  that  the 
respondents  directed  Mitchell  to  tell  the  appellant  that  they 
were  ready  to  receive  back  the  fiour.  There  was  certainly 
nothing  wrong  in  this  declaration,  and  I  do  not  think  that 
we  can  consider  the  spontaneous  offer,'  thus  made,  eqoi* 
valent  to  a  declaration  that  in  the  event  o(  a  tender  of  the 
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flour,  by  the  «ppeUant,  rabjeet  to  the  pmjm»nX  of  the  oosts 
of  ooQTeyanee,  âe  lespoadents  woo^  refuse  sueh  a 
tender. 

The  second  point  in  the  case,  as  to  which  I  differ  from 
the  other  Judges,  is  as  to  the  effect  that  on^bt  to  be  given 
tp  the  protest  of  the  JSlst  July, 

By  that  protest  the  appellant  informed  the  respondents 
thai  if  they  did  not  take  back  the  ûorn^  be  WQuld,  as  he 
bad  a  right  to  do,  seJl  it  on  their  account,  and  at  their  risk. 
The  respondents  did  not  take  back  the  flonr,  and  yet  the 
appellant  did  no/  sell  it,  as  he  had  formally  notified  the 
respondents  he  would  do,  on  the  contrary  he  kept  it 
daring  the  latter  part  of  June,  and  all  the  months  of  July, 
Augt.  and  Sept.,  and  up  to  the  filing  of  the  plea  in  Oct., 
and  then,  when  sued,  offered  to  return  it  to  the  respondents. 

My  learned  brethem,  as  I  andejstand,  maintain  that  he 
had  then  a  right  to  do  so;  but  in  that  opinion  I  cannot 
concur. 

There  is  no  proof  that  the  flour,  which  had  commenced 
to  heat  in  June,  remained  in  the  same  state  until  October, 
and  it  is  contrary  to  the  nature  of  things  that  it  could  hare 
done  so.  The  damage,  comparatively  speaking,  would 
have  been  trifling,  had  the  appellant,  in  pursuance  of  his 
notice,  sold  the  flour  in  July  ;  and  I  think  that  the  appel- 
lant, having  formally  notified  the  respondents  that  he  would 
ptirsne  the  course  of  selling,  had  not  a  right,  without  the 
consent  of  the  respondents,  and  without  notice  to  them,  to 
pursue  a  contrary  course,  to  their  serious  detriment.  I 
am,  there&ire,  of  opinion,  that  the  judgment  ot  the  Superior 
Cofurt,  wiiich  condemns  the  appellant  to  pay,  not  the  eon* 
tract  pricey  but  the  actual  value  of  the  fUmt  received  by 
him,  and  which  refuses  to  the  appellant  the  right  of  return- 
ing in  October  the  flour  which,  in  the  month  of  July,  he 
notified  the  respondents  he  would  sell,  ought  to  be  confirmed. 

At  the  same  time,  I  do  not  hesitate  to  say,  that  if  the 
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appellant  had  not  held  over  the  flour,  contrary  to  his  own 
notice,  all  the  eqiyties  of  the  case  would  have  been  on  bis 
side,  for  it  is  certain  that  the  floor  delivered  was  inferior  to 
the  sample,  and  that  the  respondents,  when  made  aware  of 
this,  did  not  show  that  readiness  to  do  the  appellant  justice, 
and  to  relieve  themselves  from  suspicion,  which,  irrespective 
of  higher  considerations,  even  as  men  of  business,  they 
ought  to  have  evinced. 

Berthelot,  Juge. — Les  demandeurs  poursuivaient  le 
défendeur  pour  $373.85,  prix  et  valeur  de  77  barils  de  fleur 
vendus  et  livrés  le  19  juin,  1860. 

Le  jugement  ne  leur  a  accordé  que  $4.05  par  baril, 
étaut  une  déduction  de  4  shellings  par  baril,  à  raison  de  la 
mauvaise  qualité  de  la  fleur  qui  avait  été  vendue  sur  échan- 
tillon, à  raison  de  $4.85,  par  l'entremise  de  MM.  Rae  & 
Mitchell,  pour  une  plus  grande  quantité  :  117  barils.  Mais 
il  a  été  refusé-  aux  défendeurs  la  résiliation  de  la  vente 
quant  à  39  barils  qui  leur  restaient,  n'en  ayant  revendu  que 
44,  le  jour  même,  sur  le  même  échantillon  sur  lequel  il  avait 
acheté. 

Le  motif  du  jugement,  sur  ce  point,  est,  que  Pachetenr 
n'avait  pas  répudié  les  choses  vendues  assez  tôt,  et  qu'au 
contraire  il  avait  revendu  partie  de  cette  quantité  de  âeur, 
"  without  having  claimed  his  right  to  rescind  the  sale  as 
"  he  might  have  done  in  law." 

Je  ne  trouve  pas  que  ceci  soit  vrai.  Il  est  de  fait,  que  la 
revente  de  partie  de  ces  barils  de  fleur  a  eu  lieu  le  jonr 
même  de  l'achat,  le  19  juin,  et  que  l'achat  et  les  reventes 
ont  été  faites  sur  le  même  échantillon,  c'est-à-dire  .-sur  l'é- 
chantillon que  M.  Mitchell,  le  broker  des  demandenis,  a 
montré  et  laissé  au  défendeur. 

Comment  peut-on  donc  faire  un  reproche  à  ce  dernier 
d'avoir  revendu  la  fleur  sans  auparavant  s'être  plaint  au 
vendeur,  ou  à  son  broker,  de  la  mauvaise  qualité  de  la  fleur 
livrée  en  barils.     • 
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La  preuve  constate  que  les  44  barils  revendus  à  MM. 
Guilbault  et  frère,  de  l'Industrie,  et  à  M.  Magnan  de  la 
Rivière  du  Loup,  n'ont  pas  même  passé  par  le  magasin 
du  défendeur  pour  se  rendre  aux  steamboats,  lieu  de  la  li* 
vraison. 

Le  19  juin  au  soir,  31  barils  furent  livrés  aux  magasins 
du  défendeur,  et  le  commis  et  témoin  de  ce  dernier,  M. 
Denis  Leduc,  qui  avait  fait  Pachat,  dit  que  le  lendemain 
matin,  vers  7  heures,  il  s*est  aperçu  que  la  fleur  était 
chauffée,  et  il  en  conclut,  en  introduisant  la  sonde,  qu'elle 
avait  dû  chauffer  depuis  12  ou  15  jours. 

n  continue  ainsi  :  "  Le  même  jour,  c'est-à-dire,  le  vingt 
de  juin,  j'ai  montré  cette  fleur  à  Monsieur  Mitchell,  témoin 
entendu  «n  cette  cause  pour  les  demandeurs,  et  il  est  con- 
venu avec  moi  que  la  fleur  n'était  pas  convenable  pour  l'é- 
chantillon, -et  qu'elle  n'était  pas  de  la  qualité  qu'elle  devait 
être.  Cette  fleur,  à  l'inspection,  avait  été  marquée  du 
mot  '^  rejected,  "  c'est  ce  que  nous  appelons  en  français, 
'^  fleur  chauffée.  "  Sur  ce  fait  de  la  mauvaise  qualité  de  la 
fleur,  il  ne  peut  y  avoir  de  doute.  Il  est  même  admis  par 
le  jugement.  Plus  loin  le  témoin  continue  ainsi  :  ^^  Le 
vingt  juin,  dans  l'avant  midi,  après  avoir  examiné  la  fleur 
que  nous  avions  reçue  des  demandeurs j  je  suis  allé  avec  une 
au(re  personne  au  magasin  des  demandeurs  eux-mêmes^  et 
nous  avons  examiné  les  quarante-deux  barils  de  fleur  for- 
mant la  balance  des  cent  dix-sept  barils  sus-mentionnéSy  et 
nous  Pavons  trouvée  telle  que  celle  qui  nous  avait  été  livrée^ 
c^est-à-dire  chauffée  et  en  aussi  mauvais  état.  Après  avoir 
examiné  cette  fleur  je  suis  allé  chez  MM.  Rae  et  Mitchell 
pour  les  informer  du  mauvais  état  de  cette  fleur,  et  ils 
m'ont  répondu  qu'ils  en  informeraient  Monsieur  Shaw.  " 

^SDeux  ou  trois  jours  après,  Monsieur  Mitchell  m'o  rfrt,  de 
la  part  de  Monsieur  Shaw,  que  ce  dernier  reprendrait  la 
Heur  y  mais  sans  payer  ancuns  frais  de  transport  ni  autres. 
Les  demandeurs  ne  sont  jamais  venus  chercher  la  fleur 
après  cette  époque.  " 
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^  Il  reste  encore  aa  débnàewt  tretfte^sept  des  barik  de 
fleur  stu^iaeationné»,  rà  Irar  niattvaise  qualité.  " 

Ce  témoignage  est  corroboré  par  œlni  de  M.  M iteliellf 
le  témoin  da  demandeur,  celui  par  l'entremise  de  qai  la 
vente  a  été  faite.  ^*  I  am  aware  that  within  a  short  time 
^*  after  the  sale  of  the  said  flour j  the  Éaid  defendafit  notified 
*^  ui  that  the  flour  waâ  sour.  I  at  once  went  and  informed 
^  the  said  plaintiffs,  who  directed  me  to  tell  the  said  defen- 
^  dant  that  they  were  ready  to  receive  bdtk  the  flour.  I  did 
**  notify  the  defendant  to  that  efifect,  but  he  declined  to  send 
<^  back  the  flour,  unless  he  was  pcddfor  his  expenses  of  trans- 
^^  port  The  price  for  which  the  said  flour  was  sold  was 
^^  the  ordinary  and  market  price  for  such  flour  at  the  time. 
<^  I  think  the  sale  was  made  on  the  Ifith  of  June^  I860  \  the 
**  date  of  the  actual  delivery  I  do  not  know.  On  the  order 
<^  for  the  delivery  of  the  flour  which  I  gave  defendant,  he 
*^  could  have  obtained  delivery  of  all  the  flour,  had  ^he 
"  chosen  to  do  so." 

Je  ne  puis  voir  comment  l'on  peut  imputer  au  défendetf 
de  ne  pas  avoir  répudié  la  vente  assez  tôt,  lorsqu^il  est 
bien  prouvé  que  dans  Pavant-midi  du  20,  peu  d'heures 
après  avoir  eu  l'occasion  de  v<Hr  et  examiner  les  barils  de 
fleur  qui  lui  avaient  été  livrés,  il  s'en  plaint  à  Mitchell,  le 
courtier  par  l'entremise  duquel  il  avait  contracté  avec  les 
demandeurs. 

Il  est  bien  vrai  que  ce  n'est  que  le  S7  juin  qu'il  a  fait 
signifier  à  Rae  et  Mitchell  une  notification,  par  notaires,  de 
la  répudiation  de  la  vente,  et  que  ce  n^est  que  le  20  juillet 
qu^il  a  fait  faire  la  même  signification  aux  demandeurs  eux- 
mêmes,  mais  l'une  et  l'autre  de  ses  notifications  doivent  re- 
monler  et  se  relier  à  eé  qu'il  a  communiqué  à  M.  Ifitehell, 
dès  le  20,  et  quQ  ce  dernier  avoue  a^ir  oomœnaî^é  aossi- 
lAt  aux  demandeurs  qui  lui  auraient  dît  qu'ils  étaient  pièls 
à  reprendre  la  fleur,  mais  sans  payer  aucun  frais  de  trans- 
port ni  autres  frais,  ce  qu*il  communi(]ua  wol  défendeur  qpi 
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déclina  de  la  renroyer  â  moins  cp^û  ne  fût  payé  pour  les 
frais  de  transport. 

£.6  défendeur  arait  raison  de  ns  pas  Tooloir  eseonrir  de 
nouveaux  frais  de  ^ansport  ;  et  les  demandeurs  qtd  recon*' 
naissaient  avoir  vendu  de  la  fleur  de  mauvaise  qmdxté,  et 
aulïe  que  celte  de  PéohanâJlon)  auraient  dû  renvoyer  cher* 
elier  à  leurs  fiuts  leur  mauvaise  marcbs^dise.  La  bonne 
foi  qui  doit  régner  dans  tout  eentrat  de  veste  leur  en  fai- 
sait une  dl>Iigaftion  formelle,  et  ils  auraient  iCL  se  prtter 
knmédiatement  à  ee  qui  était  demandé  d'eux. 

Quant  à  ce  que  Von  dit  sur  l'insuffisance  de  la  répu- 
diation du  contrat,  ou  sur  Pobtigation  oil  pouvait  è^e  l'a- 
cheteur de  remettre  la  quantité  de  barils  de  fleurs  qui  lui 
restait,  il  ne  pouvait  être  tenu  à  plus  que  ce  qu'il  a  fait,  of- 
frir de  les  remettre.  II  ne  pouvait  être  tenu  ni  en  loi,  ni 
en  équité,  à  encourir  de  nouveaux  frais  de  transport.  Les 
demandeurs  étant  en  faute,  c'était  à  eux  de  reprendre  les 
cboses  vendues  de  mauvaise  quaHti,  à  leurs  frais  et  dé- 
pens. Je  pourrais  même  dire,  que  Fou  ne  devrait  guère 
s'attendre  à  de  pareilles  difficultés  de  la  part  de  négociants 
qui  tiendraient  à  une  haute  réputation  d'exactitude  dans 
leurs  transactions. 

MosmsLVr,  Juge  :-^  J'ai  réfléchi  à  cette  çattse,  et  je 
suis  d'avis  que  le  jugement  de  la  Cour  Supérieure  qui 
établit  en  trouvant  avec  la  preuve  que  l'appelant  au  lieu 
d'avoir  tort,  a  eu  droit  de  se  plaindre,  est  incorrecte,  ïà  ou  il 
refrise  à  l'appelant  ee  qu'A  reclame.^c'est-â^dire,  ou  que  l'in- 
timé reprenne  à  ses  fitûs  les  87  bea@B  de  fl^ut  chauffée,  ou 
qu'il  lui  en  paie  la  valeur.  La  Cour  de  première  instance 
pouvait,  et  devait,  résilier  la  vente  pour  partie,  et  l'appelant 
s'est  plaint  à  temps,  le  20,  le  lendemain  de  la  vente.  On 
ne  peut  hri  imputer  faute  de  ne  l'avoir  pas  fait  plutôt,  et 
c'est  par  ceux  à  qui  il  a  vendu  de  cette  fleur  àl'étrfiantillou, 
qu'il  a  déoouvert  la  mauvaise  qualité  de  cette  fleur.  Du 
80  au  87  ou  88,  jouy  du  protêt,  lequel  protêt  n'était  que  la 
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suite  et  la  répétition  de  la  plainte  du  20,  il  ne  s'est  écoulé 
qne  quelques  jours,  sans  doute  parce  que  sur  la  plainte  du  20 
il  y  a  eu,  et  devait  y  avoir,  quelques  pourparlers.  D'ailleurs, 
les  intimés  ont  émis  une  prétention  insoutenable  ;  ils  con- 
sentaient, disaient-ils,  de  reprendre  la  fleur,  mais  à  condi- 
tion qu'elle  leur  fut  renvoyée  aux  frais  et  dépens  de  l'ap- 
pellant.  C'est  insoutenable.  La  partie  du  jugement  qai 
accorde  à  l'appelant  l'avantage  d'une  certaine  diminution 
sur  le  prix,  à  raison  de  la  mauvaise  qualité  de  la  fleur, 
est  exacte,  et  devra  être  conservée  dans  la  rédaction  du 
jugement  que  rendra  la  Cour  d^appel.  J'opine  donc  pour 
l'infirmation  du  jugement  de  la  Cour  de  première  instance. 

Judgment  in  appeal  : — Considering  that  the  present  ac- 
tion is  instituted  for  the  recovery  of  the  price  of  seventy- 
seven  barrels  of  flour  sold  and  delivered  by  the  respondents 
to  the  appellant,  and  that  of  the  flour  so  sold  and  delivered 
to  the  appellant,  thirty-nine  barrels  are  proved  to  have  been 
of  an  inferior  quality,  and  such  as  the  appellant  was  not 
bound  to  accept,  and  which  thirty-nine  barrels  of  flour  the 
appellant  ofiered,  before  the  institution  of  this  action,  to 
return  to  the  respondents,  leaving  a  balance  of  forty-six 
pounds,  one  shilling  and  six  pence,  eurrency,  due  to  the 
respondents  for  their  said  flour  :  Considering  that  by  reason 
of  the  inferior  quality  of  the  flour  in  the  remaining  thirty- 
nine  barrels  retained  by  the  appellant,  the  said  appellant 
hath  sustained  damage  to  the  amount  of  sixteen  pounds, 
eight  shillings  and  two  pence,  currency,  which  latter 
amount  the  appellant  has  a  right  to  set  ofl*  in  deduction  of 
the  amount  of  forty-six  pounds,  one  shilling  and  six  pence, 
above  mentioned,  leaving  a  balance  of  twenty-nine  pounds, 
thirteen  shillings  a^d  four  pence,  currency,  due  to  the  res- 
pondents :  Considering  that  of  the  facts  above  set  forth,  the 
respondents  were  notified  in  due  time,  and  an  offer  made 
to  them  to  return  the  thirty-nine  barrels  of  flour  of  inferior 
quality  above  stated  :  Seeing  that  the  respondents  acknow- 
ledged the  inferior  quality  of  the  flour  in  the  said  thirty- 
nine  barrels  contained,  and  ofiered  to  take  back  the  same, 
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bot  cm  conditions  which  the  appellant  wi»  justified  in  re- 
jecling  :  Seeing  that  the  appellant  bj  bis  plea  of  peremp- 
toiy  exception  filed  in  the  Count  below,  hath  offered  to  de- 
liver up  to  the  respondents  the  said  thirty-nine  barrels  of 
fionr^  and  that  for  the  balance  of  twen^-nine  pounds,  thir- 
teen shillings  and  four  pence,  currency,  acknowledged  to 
be  due  to  the  respondents,  the  appellant  offered  to  confess 
judgment,  with  costs  up  to  the  day  of  the  said  confession  : 
this  Court  doth  declare  the  said  offer  of  the  appellant  good 
and  valid,the  respondents  not  being  by  law  entitled  to  claim 
more  from  the  appellant,  and,  in  consequence,  doth  declare 
that  in  the  judgment  pronounced  by  the  Superior  Court  at 
Montreal,  on  the  13th  day  of  December,  1861,  condemning 
the  defendant,  appellant  in  this  Court,  to  pay  to  the  said 
plaintiffs  the  sum  of  three  hundred  and  eleven  dollars  and 
eight  cents,  current  money  of  this  province  of  Canada, 
being  the  price  and  value  of  seventy-seven  banels  of  flour, 
at  the  rate  of  four  dollars  and  eighty-five  cents  per  barrel, 
sold  and  delivered  by  the  plaintiffs  to  the  defendant,  with 
interest  upon  the  said  sum  of  three  hundred  and  eleven 
dollars  and  eight  cents,  from  the  22d  day  of  August, 
Î860,  date  of  the  service  of  process  in  this  cause,  until  ac- 
tual payment,  and  costs  of  suit,  there  is  error,  this  Court 
doth  revise  and  set  aside  the  judgment  so  pronounced  by 
the  Superior  Court,  at  Montreal,  on  the  13th  day  of  Decem- 
ber, 1861,  and  doth  hereby  declare  the  offer  made  by  the 
appellant,  defendant  in  the  Court  below,  to  confess  judg- 
ment in  fevor  of  the  plaintiffs  for  the  said  sum  of  twenty- 
nine  pounds,  thirteen  shillings  and  ibnr  pence,  currency, 
with  intc^st  from  the  date  of  the  service  of  process  in  this 
cause,  and  the  costs  of  an  action  of  that  class,  up  to  the  day 
of  such  confession,  good  and  valid,  and  doth  condemn  the 
said  appellant  to  pay  to  the  respondents  the  said  sum  of 
twenty-nine  pounds,  thirteen  shillings  and  four  pence,  with 
interest,  from  the  22d  day  of  August,  1860,  and  costs  up 
to  the  day  of  the  said  confession,  dismissing  the  demand 
of  the  respondents  for  the  sum  exceeding  this  said  last 

mentioned  sum. 
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And  this  Coart  doth  condemn  the  respondents,  jointly  and 
severally,  to  pay  to  the  appellant  the  costs  by  him  incurred 
in  the  Superior  Court,  on  the  proceedings  had  in  the  said 
Court,  from  and  after  the  filing  of  the  said  confession,  and 
also  to  pay  to  the  appellant  the  costs  by  him  incurred  in  this 
Court. 

The  honorable  Mr.  Justice  Meredith,  dissenting. 
Fabre,  Lesaox  and  Jette,  for  appellant. 
Robertson,  A.  &  W.,  for  respondents. 


QUEEN'S  BENCH, 
Appeal  Side.        ' 


DISTRICT  OF  MONTREAL. 


Before  :  —  Atlwin,  Meredith,  Mondelet,  and  Berthk- 
jLOT,  Justices. 

Beaudet* «^ • ••• Appellant. 

and 
Proctor » Respondent. 


Held  :— lo.  That  a  bail  bond  on  an 
appeal  firom  iheOiiouit  Court»  will  be 
deolared  insolBoient,  and  the  appeal  dia- 
xniBaed,  with  oosts,  if  the  bond  be  signed 
by  only  one  surety,  and  does  not  contain 
any  description  of  his  real  estate. 

2o.  That  the  motion  to  dismiss  for 
want  of  sufficient  security  was  not  too  late, 
although  a  term  had  intervened  since  the 
appearance  for  the  respondent,  eanecially 
wnen  the  return  of  the  clerk  of  the  Cir- 
cuit Court  was  irregular. 


Jugé  : — lo.  Qu'un  cautionnement  sur 
un  appel  de  la  Cour  de  Cirenit,  sera  dé- 
clare msuffisant,  et  l'appel  renvoyé,  avM 
dépens,  si  le  cautionnement  n'est  signé 
que  par  une  cautiont  et  ne  oontiait 
pas  une  désignation  de  ses  propriétés  Im- 
mobilières. 


S 


2o.  Que  la  motion  pour  renvoyer  l'ap- 
il  faute  de  cautionnement  suffisant,  vé- 


i  pas  fait»  tardivement,  qnoiqa'im 
terme  fût  intervenu  depuis  la  eomdamoa- 
tionde  l'intimé,  partiQuU^ment  lorsqes 
le  retour  du  greffier  de  la  Cour  de  (Snnit 
était  irrégulier. 


Judgment  rendered  the  2d  of  June,  1863. 

Appeal  from  Circuit  Court,  returned  2d  March,  1863. 
The  respondent  appeared  25th  Februaiy,  1863  ;  and  on 
the  Ist  June,  1863,  a  motion  was  made  to  dismiss  the 
appeal  for  want  of  sufficient  security. 
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Judgment  î-^Considering  that  the  security  given  by  the 
appellant  is  insufficient,  inasmuch  as  the  bond  is  signed  by 
but  one  surety,  and  does  not  contain  any  description  of  the 
Teal  estate  of  which  the  said  surety  is  alleged  to  be  the  pro- 
prietor ;  and  considering  that  the  motion  of  the  respondent 
for  the  rejection  of  the  appeal  in  this  cause  was  not  9iade 
loo  làtCjinàsmuch  as,  even  at  present,  there  is  not  a  regular 
return  before  this  Court  to  the  writ  of  appeal  therein  is- 
sued, doth  in  conséquence  grant  the  said  motion,  and  doth 
dismiss  and  reject  the  appeal  in  this  cause,  with  costs  iti 
favor  of  the  respondent  and  against  the  appellant." 

BuBRouoHS,  for  appellant. 

Cross,  for' respondent. 


HÉBBitT  DIT  LscoitfPTi: • •  .«••••  Appelant. 

et 
La  FABRiquK  be  St.  Jean Intimé. 

Nous  ajoutons  au  rapport  de  cette  cause  qui  se  trouve 
supràj  page  66,  les  observations  suivantes  des  honorables 
Juges  qui  ont  siégé  à  l'audition  en  appel.  (1) 

MoNBELET,  Juge. — Actiou  pour  retraire  un  banc. 

Il  n'y  a  pas  de  difficulté  quant  à  obtenir  ce  retrait,  la 
Fabrique  y  a  consenti. 

Mais  cette  malheureuse  affaire  entre  la  Fabrique  et  le 
demandeur  appelant,  dont  Paction  a  été  déboutée,  est 
maintenant  devant  la  Cour  d'Appel,  uniquement  à  raison 
d'une  misérable  difficulté  quant  aux  frais  :  £6  et  quelques 
ehelins. 

Il  me  parait  bien  prouvé  que  la  Fabrique  a  toujours  été 

G)  Koub  wNMlons  gpedalement  l'attention  de  nos  leoteors  ans  obserrations  de 
Bon  honneur  Monaienr  Le  Juge  Bavai,  des  qnellea  il  résulterait  que  les  ftais  dans 
laçante  n'avaient  MB  été  aoooidés,  Benlement  en  égard  aux  faits  partievUen  dv 
PeBpèbe. 


45g 

prête  à  payer  les  fmra,  pourvu  quails  MiBaent  fàxès.  Les* 
frais  n'ont  pas  été  taxés,  et  l'on  a  fait  rapport  de  Paction  en 
Cour. 

L'affaire  êtait^  de  fait,  arrangée',  et  l'on  a  eu  tort,  surtout 
après  les  ofiVes,  de  faire  entrer  Taetion  en  Cour. 

Danfl  la  supposition  même  oà  les  offres  après  iastit» 
tion  de  l'action,  mais  avant  son  rapport  en  Cour,  fussent 
insuffisantes  de  quelques  ehelins,  la  Fabrique  piétendaat 
que  Ton  demandait  trop  pour  la  signification  de  i'cNrdre,  il 
n'est  pas  moins  vrai,  que  l'arrangement  avait  eu  lieu, 
l'acte  passé,  et  le  demandeur  avait  le  retrait  du  banc. 

Je  pense  donc  que  la  Cour  a  bien  jugé  en  déboutant 
Paction. 

MsREDirTB,  Justice. — The  action  in  the  Court  below  had 
reference  to  a  pew  in  the  efaureh  of  the  parish  of  St  Jean, 
in  the  Isle  of  Orleans,  to  which  the  appellant  laid  claim. 

Three  or  four  days  before  the  return  day  of  the  writ,  the 
parties  entered  into  a  notarial  deed  by  which  the  pew  in 
question  was  conceded  to  the  appellant,  in  eonsideration 
of  a  sum  of  $21  ;  and  the  respondents  verbally  undertook  to 
pay  the  costs.-  It  was  further  agreed  by  the  parties  that 
the  $81,  payable  by  the  appellant  as  the  price  oi  the  pew, 
should  be  applied  towards  the  payment  of  the  eosts  due  by 
the  respondents,  and  that  if  that  sum  should  not  be  sufficient 
to  pay  the'  costs,  that  the  deficiency  would  be  made  up  by 
them^ 

The  appellant  met  Mr.  Larue,  the  agent  of  the  respon^ 
dents,  on  the  Srd  of  May,  1860,  that  being  the  return  day  of 
the  action,  and  presented  him  a  bill  of  the  eosts  in  ques- 
tion^ amounting  to  £6  18  4.  M^.  Larue,  seeing  that  the 
bill  was  not  taxed  nor  even  8i£^d,and  that  it  included  an 
item  of  £1  17  6,  for  the  service  of  the  process^  which  he 
declares  he  thought  an  overcharge,  requested  the  plaintiff 
to  have  the  \A&  taxedy  «ad*  said  that  be  WMld  then  pay  itf 
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-withoni  delay.  The.plaintiii  thereupon  left  saying  that  he 
would  see  his  lawyer  on  the  subject.  The  result  was  that 
although  the  difference  between  the  parties  was  merely  as 
to  the  time  of  payment  of  a  few  shillings,  the  actioh  was 
letumed  into  Court,  and  has  given  rise  to  the  present 
appeal. 

The  respondents  allege,  and  I  think  with  reason,  that  the 
bill  presented  to  their  agent  contaiiied  an  overcharge. 
The  service  of  the  writ  was  charged  at  £1  17  6,  although 
the  parties  resided  in  the  same  parish,  and  although  there 
was  a  bailiff  resident  within  a  short  distance  of  the  domi- 
cile of  the  appellant  ;  according  to  the  practice  in  the 
District  of  Quebec  (1)  the  service  of  process  under  the 
circumstances  just  mentioned,  ought.to  have  been  made  by 
the  bailiff  on  the  spot,  and  his  iees  would  not  have  amount- 
ed to  one  third  of  the  sum  charged.  The  appellant  con- 
tends, however,  that  as  there  was  a  tender  to  be  made,  he 
had  a  right  to  employ  a  town  bailiff  ;  but  I  do  not  think  so.. 
If  the  appellant  had  money  in  his  house,  a  country  bailiff 
«ould  have  taken  charge  of  it,  as  well  as  a  bailiff  from 
town,  and  if  the  appellant  was  under  the  necessity  of 
sending  to  Quebec  for  money,  that  cannot  add  to  the  costs 
payable  by  the  respondents. 

The  appellant  having  thus  presented  a  bill  containing 
an  excessive  charge  to  the  agent  of  the  respondents,  the 
latter  had  clearly  a  right  to  call  for  a  taxed  bill  ;  and, 
under  the  circumstances,!  do  not  think  that  the  respondents 
can  be  considered  in  default  for  not  having  settled  the 
costs  due  to  the  appellant  before  the  return  day  of  the 
action. 

Moreover,  bearing  in  mind  that  the  costs  in  question 
amounted  only  to  between  £5  and  £6  ;  that  the  appellant 
had  in  his  own  hands  £5  5,  belonging  to  the  respondents, 

Q)  So  dedded  by  Dnvftl,  JusUoo,  in  Qmuàrj  ys.  Beer,  May,  1851,  and  h7  lléredtth 
JosUoe,  inOibb,  tb.  SylTain,  Oct  1862,  with  the  oooonzrenoe  of  the  other  judgea. 
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applicable  to  the  payment  of  those  costs  ;  and  that  bo 
question  could  be  raised  as  to  the  solvency  or  good  faith  of 
the  respondents,  it  does  seem  to  me  that  the  retam  of  the 
action  into  Court,  was  not  only  unnecessary  but  vexations, 
and  I  therefore  think  the  action  in,  the  Court  below  was 
rightly  dismissed. 

DuYAii,  Juge. — Le  rapport  fait  de  notre  jugement  sar 
cet  appel  est  inexact,  on  nous  fait  décider  qu'un,  deman- 
deur qui  a  été  payé  de  sa  dette  ne  peut  continuer  la  pour- 
suite et  faire  rapport  de  son  action  en  Cour  pour  recouvrer 
ses  frais«  Nous  avons  décidé  précisément  le  contraire. 
Npus  avons,  sur  cet  appel,  bien  distinctement  admis  le 
droit  du  demandeur  de  continuer  sa  poursuite  pour  le  re- 
couvrement de  ses  fmis  ;  mais  la  preuve  constatant  que  le 
demandeur  avait  en  mains  une  somme  d'argent,  payée  par 
le  défendeur,  et  plus  que  suffisante  pour  le  paiement  des 
frais  encourus  ;  que  le  demandeur  s'était  chargé  de  faire 
taxer  le  mémoire  des  frais  et  dépens,  ce  qu'il  avait  négligé 
de  faire,  nous  avons,  sur  de  tels  faits,  bien  constatés,  décidé 
que  le  demandeur  avait  eu  tort  de  continuer  sa  poursuite,, 
et  nous  avons  débouté  sa  demande  pour  les  f^ais. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 


No.  2246. 


Thk  Eastsrn  Townships  Bank......  Ptêintiffs. 

vs. 
Ths  Grand  Trunk  Railway  Co. 
of  Canada....; Defendants. 


Held  :— lo.  That  an  opposition  afin  d*an- 
nuter,  filed  bj  the  ouendants,  on  the 
ffionnd  that  the  looomotiTe  engine  seized 
foimed  part  of  the  rolling  stock  of  the 
Company,  and  was  neoessaiy  for  the 
working  of  the  road,  and  not  liable  to 
■eizure,  but  was  subject  to  the  liens  and 
privili^es  of  privileged  creditors  who  were 
entitled  to  the  proceeds,will  be  dismissed  ; 
such  reasons  being  insuffieleht  to  sustain 
the  opposition. 

2o.  That  the  Court  will  construe  "  The 
Grand  Trunk  Arran|;ement8  Act  of  1802,  " 
S6  Yiceap.  60,  and  partioularly  the  1, 22, 
23,24, 25  and  39,  seouons  all  together  ;  and 
that,  under  the  aot,  the  debt  of  a  exeditor 
entitled  to  a  share  of  postal  monies  could 
not  be  extinguished,  or  his  right  to  ezeeu- 
tion  takei^  away,  without  payment  and 
tender  by  the  Company  of  the  postal 
monies  and  preference  stock  referred  to 
in  the  act.    (1) 


Jng6  : —  lo.  Qu'une  opposition  afin 
d'annuler,  produite  par  les  défendeurs, 
fondée  sur  ce  que  la  machine  locomotiTe 
saisie  formait  partie  de  Téquipement 
(roUing  êtock)  de  la  Compagnie,  et  lui 
était  nécessure  pour  les  objets  du  che- 
min, et  non  susceptible  d'être  saisie,  mais 
était  sigette  au  gage  et  au  privilège  des 
créanciers  privilégiés  qui  étaient  en  droit 
d'en  recevoir  le  produit,  sera  renvoyée  ; 
ces  moyens  étant  insuffisants  pour  main- 
tenir telle  opposition. 

2o.  Que  la  Cour  interprétera  «L'acte 
des  arrangements  financiers  du  Grand 
Tronc  de  1^2,  "  25  Vio.,  ehap.  5fi,  et  par- 
ticulièrement les  sections  1,32,  23,  24,  25 
et  39,  dans  leur  ensemble  ;  et  que,  sous 
cet  acte,  la  réclamation  d'un  créancier  en 
droit  de  recevdrune  partie  des  argents 
provenant  du  service  postal  ne  pouvait 
être  éteinte,  ou  son  droit  de  saisie  mis  au 
néant,  sans  paiement  ou  offres  par  la 
Compagnie  des  dits  argents  et  bgns  pri- 
vilégiés mentionnés  au  dit  acte. 


Judgment  rendered  the  29th  September,  186S. 


This  was  an  action  on  a  promissory  note  made  by  the 
defendants,  and  bearing   date  on  the  1st  February,  1862. 


(1)  Sect.  1.  **  All  monies  to  be  received  by  the  s^d  Company  fh>m  the  Province 
«  and  from  Her  M^esty 's  Imperial  Government  for  postal  services,  and  for  the  con- 
<'  Tcyanoe  of  troops  or  military  «tores  and  munitions  of  war,  shall  be  appropriated 
M  solely  to  the  payment  of  the  present  debts  of  the  Company,  owing  either  m  Canada 
«  or  in  England,  to  others  than  the  Bondholders  of  the  Company  or  holders  of  no- 
«  tarial  mortgages  registered  in  Lower  Canada,  in  the  manner  and  sulgect  to  the  pro- 
<'  visions  hereiiiafter  mentioned." 

Sect  22.  Monies  received  in  respect  of  postal  servioea  to  be  applied  In  payment  of 
dividend  to  certain  crédite». 

Sect.  23.  **  JfoT  the  balance  which  will  remain  due  to  the  several  creditors  after 
«  payment  of  so  much  as  shall  be  paid  in  money,  or  received  in  bonds  under  sect.  2, 
u  they  shall  respectively  be  entitled,  on  delivering  up  any  securities  which  they  may 
«  hold  after  such  realisation  aa  mentioned  in  the  last  preceding  section,  to  receive 
«stock  equal  in  nominal  amount  to  the  difference  between  the  sum  paid  in 
•*  money  or  bonds  and  stock  as  aforesaid,  and  twenty  shillings  in  the  pound, 
"  such  payment  to  be  made  in  perpetual  stock  to  be  created  as  next  hereinafter 
"mentioned,  and  snoh  payment  and  delivery  of  stock  shall  bo  accepted  by 
<«  them  respectively,  in  full  satisfaction  and  discharee  of  their  respective  debts,  and 
"  on  the  payment  or  tander  of  such  dividend,  and  the  deUTery  or  readiaasa  to  deliver  snoh 
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The  plea  alleged  in  a  general  manner,  thai  ^  The  Grand 
Trunk  Arrangements  Act  of  1662,  "  was  in  force,  all  the 
formalities  required  to  put  it  in  operation  having  been 
complie4  with,  and  that  under  the  said  act  no  action  could 
be  brought  against  the  company  upon  the  note  in  question. 
No  evidence  having  been  %iduced  by  the  defendants  in 
support  of  the  plea,  judgment  was  rendered  against  the 
defendants  for  the  amount  of  the  note. 

An  execution  de  bonis  was  afterwards  issued,  under 
which  a  locomotive  engine  was  seized  ;  and  the  defendants 
filed  an  opposition  to  ihe  seizure  and  sale  founded  upon 
the  1,  22,  23,  24,  25,  and  S9  secticms  of  the  said  Grand 
Trunk  Arrangements  Act  of  1862.  The  opposition  alleged 
that  before  the  first  day  of  November,  1862,  the  22nd  and 
2Srd  sections  of  the  act  had  been  assented  to  in  writing,  as 
required  by  the  act,  and  that  the  act  also  had  been  accept- 
ed by  the  majority  of  creditors  as  required  by  the  S9th  section. 
That  the  opposants  had  not  received  bom  the  government 
any  postal  monies,  the  amount  of  these  monies  being  in 
dispute,  and  that  they  were  unable  on  this  account  to  make 
any  payment  either  in  money  or  postal  bonds,  or  any 
tender  of  the  fourth  preference  stock  referred  to  in  the 
act,  but  that  on  receipt  of  such  postal  monies  or  bonds  the 
defendants  would  pay  the  same  to  the  plaintifiTs,  on  account 
of  their  debt,  and  would  also  pay  the  balance  in  the  prefe- 
rence bonds  referred  to  in  the  act. 


*«  ftoek,  eT«i7  luh  d«bi  ikftll  be  abtolatelj  fauted  and  •rfngBlwhed  ;  PiwMed 
*'  «Iwagn,  that  tiiia  and  tiio  tMxt  preecding  sestiott  shall  be  raUeot  to  the  eosMat  of 
«thieefoarthflinamoaaiofraohoreditonofthe  oonpaoy»  rendent  ia  / ' "* 


«  three  foorths  of  the  crediton,  reâdent  la  Kaglaiwi,  le^peettrely.  to  be  ATan  in 
«uriting  on  or  before  the  fini  dey  ofNoTBBber,  one  thoanad  eight  baMredn 


«tiztytwo;  batehonld  raoh  eonflent  be  withheld  Ibr  a  period  of  thiee  moaiha 
"  beyond  Buoh  date,  tiien  the  appropriation  of  tiie  monlei  reoeiraUe  by  the  Ooia. 
««  pany  Ibr  postal  lerrieea,  and  ftrtheoonTeyaaoeoftraopsaad  mHitaiy  stores  and 
M  munitions  of  war,  as  set  forth  hi  section  one,  sliaU  eeaaa  and  deteritae,  aad  afl 
*<  parties  shaU  be  remitled  to  the  position  ooeopled  by  theos  lespeetlTely,  prior  to  th« 
"  passing  oT  this  aot." 

Seot  M.    DiceetGrstoorsatsstookaooordiBgly 

fieot.  S5.  ««Salneei  also  to  the  wromUo  to  seotton  twenly-lhree,  no  azeeatieQ 
<'  shall,  at  any  time,  issae  against  tiie  Oompaay  «i  any  Judgment  reeo?end  or  to  be 
«  xeeoTBred  for  aay  now  ezistfaig  debt  snoh  as  ara  menttoiiedln  seotiansoneaail  tvo^** 

Sect.  M.  ««Tliis  Aet  shall  Bot  take  effMt,  aalestaeeeptod  by  a  majority  eonslstl^g 
«<oftwo-|hirdsinnnmber  andamonntef  IheboadandsltMaholdwrsof  the  Ooaqia», 
«  présent  in  peraoa  or  by  proxy,  ata  meetiag  of  sadi  bond  aad  shareholdara,  to  M 
««bkoaor  vibra tha  1st  Sept,  168S»Ae^Ao.* 
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They  also  set  op  an  another  gioaad  of  opposition,  that 
the  locomolive  eagine  aeized  was  part  of  the  rolling 
stock  ol  the  road,  and  was  not  liable  to  seizure  ;  that  the 
rolling  stock  was  moreorer  pledged  and  mortgaged  to  the 
first  and  seocmd  preference  bondholders  to  the  extent  of 
three  millions  of  pounds  sterling  ;  that  even  if  the  engine 
aeized  oonld  be  taken  in  execution,  it  conld  not  be  sold 
without  the  consent  of  the  bondholders,  and  if  sold  the 
proceeds  must  be  paid  to  them.  Conclusion,  to  set  aside 
the  seizure,  and  for  main  levée  ;  also  for  <icte  of  the  offer  and 
readiness  to  pay  the  plaintifis  their  proportion  of  the  postal 
monies  or  bonds,  and  to  give  the  fourth  preference  stock, 
when  obtained. 

The  plaintiffs  by  their  ecmtestation  of  the  opposition 
admitted  the  passing  of  the  statute  refenred  to,  but  o<»i- 
tended  that  as  no  postal  monies  had  been  paid,  and  no 
preference  stock  issued,  the  plaintiffs'  debt  was  in  full 
force,  and  could  be  enforced,  and  the  execution  of  the 
judgment  could  not  be  delayed  or  prevented,  except  by  the 
payment  and  tender  referred  to  in  the  statute,  which  had 
not  been  made  ;  and  that  the  offer  or  tender  as  made  in 
the  opposition  was  insujfficierfl. 

That  the  opposants  could  not  urge  the  existence  of  any 
rights  of  bondholders  on  the  engine  seized  ;  that  questions 
of  privilege  or  lien  must  be  urged  by  parties  claiming 
such  previleges  or  liens,  and  that  all  questions  of  priority  or 
order,  must  be  settled  in  the  distribution  of  the  monies 
when  brought  into  Court,  and  must  be  raised  after  the  sale 
by  oppositions  upon  the  proceeds  of  the  sale,  and  not  by 
such  an  opposition  as  that  filed. 

Evidence  was  adduced  as  to  the  act  having  come  into 
full  effect,  but  the  judgment  as  rendered  did  nut  turn  upon 
the  matters  of  proof,  nor  did  the  Court  express  any  opinion 
as  to  the  sufficiency  or  legality  of  the  evidence. 

Smith,  Justice. — Stated  the  pleadings  and  held,  /fr5^,  that 
as  to  the  question  of  lien  or  privilege  it  could  be  raised 
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only  by  those  who  claimed  such  lien,  and  not  by  the  de- 
fendants on  an  opposition  to  set  aside  the  seizare.  On  the 
second  point,  as  to  whether  the  Company  were  in  a  position 
to  oppose  the  seizure,  be  held  they  were  not.  There  bad 
been  no  payment  of  postal  monies  onbonds,  and  no  tender 
of  stock  ;  the  judgment  was  therefore  in  fall  force.  He 
construed  the  sections  of  the  act  referred  to  as  obliging  the 
Company  to  pay  over  the  proportion  of  postal  monies  or 
postal  bonds,  and  to  offer  fourth  preference  stock  for  the 
balance  before  they  could  pretend  that  the  judgment 
debt  of  the  plaintiffs  was  extinguished,  or  their  right  to  an 
execution  taken  away. 

Judgment. — ^^  Considering  that  the  said  opposants  have 
"  altogether  failed  to  shew  any  right  in  law,  or  to  establish 
"  the  existence  of  any  facts,  by  reason  of  which,  or  by  law, 
*^  the  said  opposition  can  be  maintained,  or  the  conclusions 
^^  of  the  said  opposition  granted  :  The  Court  doth  dismiss 
"  the  same,  with  costs.  " 

Robertson,  A.  &  W,  for  plaintiffs. 

Cartisr  and  Pomintilub,  for  defendants;. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Monk,  Justice. 

PPoiRRiER Plaintiff. 

No.   1896.  \  vs. 

(Tassé,  e^  a/ Defendants. 


Held  .'— lo.  That  aaaetion  tn  réâiUa^ 
Hon  de  vmte  may  be  maintained  by  the> 
unpaid  vendor  of  ùi  immov8ble>  against 
bis  Tendee,  at  any  time  within  tliirty 
yean  from  the  date  of  the  deed,  in  the 
event  of  a  balance  of  the  prix  de  venté  re- 
maining unpaid  ;  and  that  the  judgment 
will  be  declared  eommtm  to  a  co^efuidant 
(purchaser  from  such  Tendee)  who  will  be 
condemned  to  give  up  the  property  unless 
he  prefers  to  pay  the  balaiMe  of  the  price, 
witn  interest  and  costs. 

2o.  That  the  rents,  issues  and  profits  of 
the  property  from,  the  date  of  the  sale 
will  be  declared  to  have  been  compensated, 
and  will  be  set  off  against  any  sums 
paid  to  the  plaintUF,  or  on  his  behaU;  by 
nis  immediate  yendee. 


Jugé  :--lo.  Qu'une  aetiMi  en  résiliatlMi 
de  Tente  peut  être  portée  par  le  Tendeur 
d'un  immeuble  non  payé,  contre  son  ao- 

Suéreur«.en  aucun  temps  aTUit  ren>ira- 
on  de  trente  ans  de  la  date  de  Facte, 
dans  le.  cas  oh  il  resterait  une  balanoedn 
prix  de  Tente  encore  due  ;  et  que  le  juge- 
ment sera  déclaré  commun  à  un  co^é* 
fondeur  (acheteur  de  Tacquéreur)  qui 
sera  condamné  à  remettre  la  propriété  si 
il  n'aime  mieux  payer  la  balance  du  prix, 
aTcc  intérêts  et  aépens. 

2o.  Que  les  fruits  et  reTcnus  de  la  pro* 
priété  à  compter  de  Fa  date  de  la  Tente  se- 
ront déclarés  aToir  été  compen8és,et  seront 
compensés,  par  aucune  somme  payée  au 
demandeur,,  ou  sut  son  compte,  pu  Tao- 
qnéreur  immédiat. 


Judgment  rendered  the  SOth  June,  1863. 

The  action  was  brought  on  the  20th  March,  1863,  against 
Vincent  Tassé,  abq^ent  from  the  province,  and  Jérémie 
Gratton,  to  resiliate  a  deed  of  sale  from  the  plaintiif  and 
his  wife,  to  Tassé,  of  the  10th  of  April,  1833,  for  non 
payment  of  a  balance  of  the  purchase  money. 

The  declaration  set  up  the  notarial  deed  of  sale  to  Tassé, 
above  referred  to,  of  an  emplacement  in  the  village  of  St. 
Martin,  for  1850  livres  ancien  cours,  of  which  450  were  paid 
in  cash  ;  the  balance  to  be  paid  to  one  Giroux,  the  plaintifPs 
vendor,  by  payments  of  100  livres  yearly,  the  first  of  which 
was  to  be  paid  on  the  1st  May,  1833  ; — a  transfer  of  the  1st 
March,  1855,  from  Giroux  to  one  Nadon,  of  480  livres,  ba- 
lance of  the  prix  de  vente  due  to  the  cédant^  under  his  deed 
to  the  plaintiff,  of  the  26th  April,  1830  ;— a  transfer  of  this 
sum  by  Nadon,  with  interest,  516  livres,  to  one  Lavoie,  on 
the  19th  March,  1862,  payment  by  the  plaintif!  to  Lavoie  of 
this  sum  and  interest,  in  all  $166,  as  per  notarial  receipt 
fiiSd,  bearing  date  also  on  the  31  March,  1862.. 
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Then  followed  allegsdonB  of  the  neglect  of  Tassé  to  pay  ; 
that  the  plaintif!  had  a  right  to  have  the  deed  to  Tassé  resi- 
liated,and  to  recover  as  the  rentSyissnes  and  profits  of  the  em- 
placementy  from  the  lOth  April,  18SS,  the  sum  of  |^S60,  de- 
ducting however  $228.06,  amount  paid  by  Tassé,  partly  to 
Giroux^and  partly  to  the  plaintiff,by  the  450  livres  acknow- 
ledged in  the  deed  sought  to  be  resiliated  ;  leaving  a  ba- 
lance of  $181«94  ;  that  the  defendant,  Gratton,  acquired  the 
emplacement  by  deed  from  Tassé  of  the  5th  December,I861  ; 
that  the  rents,  issues  and  profits  amounted  in  all  to  $600, 
which  more  than  conpensated  any  sums  paid  by  Tassé. 
Conclusions:  that  the  deed  of  the  10th  April,1833,be  resiliat- 
ed, and  the  plaintiff  restored  (réintégré)  to  the  property  and 
possession  of  the  emplacement,  as  if  the  sale  had  never 
been  made  ;  that  the  defendant  Tassé  be  condemned  to 
reimburse  and  pay  to  the  plaintiff  $600  for  the  rents,  issues 
and  profits,  and  that  the  sums  paid  by  Tassé  be  thereby  de- 
clared to  be  more  than  compensated  ;  that  the  judgment 
be  declared  commun  to  Grattcm,  and  that  he,  Gratton,  be 
condemned  to  deliver  up  possession  of  the  emplacement 
within  a  delay  to  be  fixed,  unless  he  4>referred  to  pay  the 
balance  of  capital  and  interest  referred  to,  and  the  $131.94, 
with  costs. 

No  plea  was  filed  in  the  cause. 

Monk,  Justice.— After  stating  the  pleadings  said,  that 
this  was  certainly  a  hard  case,  to  set  aside  a  deed  of  sale 
almost  thirty  years  after  its  date,  but  he  felt  himself  bound, 
whatever  might  be  his  own  opinion,  by  the  judgment  ren- 
dered in  appeal  which  settled  the  principle  contended  for 
by  the  plaintiff.  (1) 

Jugement.  — <*  La  cour,  après  avoir  entendu  les  parties 
par  leurs  avocats  sur  le  mérite  de  cette  cause,  exparte^  les 
défendeurs  n^ayant  pas  plaidé  à  cette  action,  et  ayant  été 
forclos  de  le  faire,  examiné  la  procedure,  pièces  produites, 

(1)  The  learaed  Judge  refened  to  the  otae  of  PattsnMide»  afpeUanl»  ^inA 
Lérigé  dit  Lftpleato,  respondent  Deported  7.  L.  C.  Beporti  p.  4Mu 
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et  preuve,  et  avaîr  sur  le  tout  délibéré,  déclare  résolu  ef 
résilié  Pacte  de  vente  du  dix  avril,  mil  huit  eent  trente-trois, 
passé  devant  Mtres.  P.  J.  Yrliatranlt  et  son  confrère,notaires, 
et  fait  par  le  demandeur,  et  Elizabeth  Labelle,  son  épouse, 
au  défendeur,  Vincent  Tassé,  ^^  d'un  emplacement  situé 
•*  etc.,  etc.  *'  vu  le  refus  et  négligence  par  les  dits  défen- 
deurs  de  payer  la  balance,  en  capital  et  intérêts,  du  prix  de 
vente  du  dix  avril,  mil  huit  cent  trente-troid,  c'est-à-dire,  la 
somme  de  cent  soixante-eMix  dollars,  cours  actuel  ;  or- 
donne que  le  detorandeur  soit  réintégré  dans  la  propriété  et 
possession  du  dit  emplaeement  et  dépendance»,  de  même 
que  si  la  dite  vente  n'avait  jamais  eu  lieu,  et  cûndasone  le  dit 
défendeur,  Vincest  Tassé^  à  reiabourser  et  payer  an  dit  de- 
mandeur la  somme  de  cinq  cent  quarante  piastres^  courant, 
pour  lui  tenir  lieu  des  firuits  et  revenus  du  dit  emplacement 
depuis  le  dit  jour,  dix  avril,  mil  hui  -cent  trente-trois,  à  ve- 
nir jusqu'au  seize  mars,  mil  huit  cent  soixante-et-trois. 

Déclare  les  diverses  sommes  qui  ont  été  payées  par  le 
dit  défendeur,  Tassé,  à  compte  du  dit  prix  de  vente  du  dix 
avril,  mil  huit  cent  trente-trois,  plufique  compensées  parla 
dite  somme  de  cinq  cent  quarante  piastres,  représentant  les 
fruits  et  revenus  du  dit  immeuble  perçus  par  les  défen- 
deurs, successivement,  depuis  le  dit  jour,  dix  avril,  mil 
huit  cent  trente-trois  ;  déclare  le  présent  jugement  contre  le 
dit  Vincent  Tassé,  commun  au  dit  défendeur,  Jérémie 
Gratton,  et  condamne  le  dit  Jérémie  Oratton,  comme  dé^ 
tenteur  du  dit  emplacement,  à  le  délaisser  et  à  en  abandon* 
ner  la  possession  au  dit  demandeur  sous  quinze  jours  de  la 
signification  du  présent  jugement,  si  mieux  n'aiment,  toutes 
fois,  les  dits  défendeurs,  payer  au  dit  demandeur,  dans  le 
dit  délai  de  quinze  joursi^  la  dite  balance  en  capital  et  in- 
térêt du  dit  prix  de  vente,  savoir,  la  somme  de  cent-soix« 
ante-et-six  dollars,  du  cours  actuel  de  la  province  du  Ca- 
nada, avec  intérêt  sur  celle  de  quatre-vingt  doIlars,dit  cours, 
à  compter  du  premier  mars,  mil  huit  cent  scûxante^^t^troi», 
jusqu'au  paiement,  avec  dépens. 

Bélanoxb  and  Dxsnotkbs,  for  plaintiff 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 

^  RoBEi^TSOif , • Plaintiff. 

No.   567.  <  vs. 

^Stuart, • Defendant. 


Held  :— lo.  That»  in  the  ease  nibmitted, 
there  were  three  diiferent  and  incom- 
patible aetio&g,  lit  a  petitory  aetion,  2nd 
an  actipn-to  have  a  certain  excavation 
filled  np,  3rd  an  action  complaining  of  a 
certain  paMage  being  too  hign  ;  that  these 
acUoiu,  although  arising  out  <»  a  certain 
deed  of  lale  from  the  pluntiff  to  the  de- 
fendant, could  not  be  joined. 

2o.  That  an  acUon  a»  pibUoire  can* 
not  be  maintained  if  brought  by  one  pro- 
prietor ajsainst  a  neighboorg  proprietor, 
compluning  of  empi^atùm  on  hiB  lot; 
the  action  in  Buch  case  being  Che  action 
«nbomagt. 


Jngé  :'^-4o.  Qne,  dans  l*aetioB  intaniée, 
il  y  avait  cumul  de  trois  actions  différentes 
et  incompatibles,  lo.  une  action  pétitoire» 
2o.  une  action  pour  faire  remplir  une  ex- 
cavation, 3o.  une  action  alléguant  qu'un 
certain  passage  était  trop  haut  ;  que  œs 
actions,  quelque  résultant  du  même  acte 
de  venta  par  le  demandeur  an  défende», 
ne  pouvaient  être  jointes. 

2o.  Qu'une  action  pétltoire  ne  peut  étra 
pOTtée  par  nn  propriétaire  contre  son 
voisin,  se  plaignant  d*empiétation  sur  s» 
;  l'action  en  paMU  cas  étant  l'ao- 


Judgment  rendered  the  31st  March,   186S. 


The  plaintiff  in  his  declaration  set  up  a  notarial  deed  of 
sale  to  him,  from  one  Lynch,  of  a  lot  of  land  with  a  frontage 
on  Craig  street,  in  the  City  of  Montreal,  of  60  feet,  more 
or  less,  the  lotbdng  bounded  in  rear  by  Fortification  Lane  ;  a 
sale  from  the  plaintiff  to  the  defendant  on  the  1st  February, 
1858,  of  a  portion  of  the  same  lot,  and  also  set  up  a  clause 
in  the  latter  deed  to  the  effect,  that  :  "  The  present  sale  is 
"  made  under  the  express  condition,  and  it  is  hereby  under- 
*^  stood  and  agreed,  that  the  said  William  Stuart  shall 
^*  leave  a  gateway  or  passage  of  at  least  8  feet  3  inches  iii 
"  breadth,  by  a  depth  of  65  feet  from  the  line  of  Fortifica- 
i^  tion  Lané,  adjoining  the  property  of  the  said  Charles 
*^  Robertson,  which  passage  shall  remain  a  common  pas- 
^^  sage,  passage  commun^  for  ever,  between  the  parties,  their 
"  heirs  and  assigns  *  •  •  *  the  said  William  Stuart,  how- 
**  ever,  to  have  the  right  to  build  over  the  said  passage  and 
^^  use  the  wall  of  the  building  of  the  said  Charles  Robert- 
"  son,  as  aforesaid,  leaving  nine  clear  feet  in  height  for  the 
*^  said  passage.'' 
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That,  as  the  plaintiff  bad  recently  ascertained,  the  defen- 
dant bad  encroached  npon  the  plaintiff's  property  to  the 
extent  of  8  inches  with  the  wall  of  certain  buildings  erected 
by  the  defendant,  without  right,  and  had  thereby  prevented 
the  plaintifi  from  using  his  adjoining  lot  to  its  full  extent  ; 
that  notwithstanding  the  clause  above  quoted,  the  defendant 
had  made  the  passage  too  high,  that  the  plaintiff  to  avoid 
difficulty  had  raised  his  yard  18  inches  ;  that  the  defendant 
had  excavated  under  the  passage,  converting  the  space 
under  the  passage  into  a  cellar  With  a  trap  door,  that  the 
entrance  to  the  plaintiff's  yard  was  impeded  by  the  steep  as- 
cent, and  that  the  plaintiff's  horse  had  fallen  through  the  trap, 
and  the  gateway  and  passage  was  liable  to  rot  and  get  out 
of  repair. 

That  by  notarial  protest  of  the  3rd  June,  1859,  he  had 
notified  the  defendant  to  fill  up  the  excavation,  and  to  restore 
the  passage  to  the  same  state  of  usefulness  as  it  was  at  the 
time  of  the  sale,  which  the  defendant  had  failed  to  do  ; 
that  the  plaintiff  had  been  unable  to  get  his  horses  and 
waggons  into  his  yard,  and  had  been  put  to  great  expence 
and  damage  amounting  to  £250,  which  he  had  a  right  to  re-i 
cover,  as  well  as  to  have  the  empiéUUianhy  the  wall  removed 
and  the  excavation  filled  up,  the  trap  door  removed  and  the 
passage  made  solid,  and  so  as  to  be  conveniently  used. 
Conclusion,  that  it  be  adjudged  that  the  defendant  had  en- 
croached with  his  wall,  and  that  he  be  condemned  to  re- 
move it,  and  in  default  thereof,  that  the  plaintift  be  authorized 
to  have  it  removed  at  the  defendant's  expense.  Also  that  the 
defendant  be  condemned  to  fill  up  the  excavation  and  re- 
move the  trap  door,  and  lower  the  passage  so  that  it  might 
be  conveniently  used,  and  to  pay  £250  damages. 

By  his  first  plea  the  defendant  alleged  that  the  plaintiff 
had  brought  two  actions,  *^  deux  causes  distinctes  et  diffé- 
"  renies^  Vune  qui  a  rapport  au  passage^  étant  une  action  en 
^^  démolition  de  nouvelle  csuvrCj  Poutre  étant  une  action  au 
"  pétitoire.^*    Conclusion  that  the  plaintiff  be  condemned 
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to  choo0e,  opter  J  within  a  delay,  whidi  of  the  two  aetions 
he  would  select,  and  that  the  other  action  not  ao  choeen  be 
diffiiifleed  with  costs. 

A  plea  to  the  merits  was  also  filed,  npon  which  the  parties 
went  to  proof,  and  the  case  was  inscribed  by  consent  for 
bearing  on  the  exception  and  on  the  merits  of  the  cause. 

Smith,  Justice* — Stated  that  this  was  an  action,  first,  au 
pUiUdre^  claiming  a  porticm  of  ground  alleged  to  have  been 
encroached  upon  by  the  defendant  ;  Snd,  an  action  to  have 
an  excavation  made  below  a  passage  by  the  defendant,under 
a  stipulation  in  the  deed  of  sale  to  him  (rom  the  plaintiff,  fil- 
led up,  on  the  ground  that  the  defendant  had  no  right  to 
excavate  ;  and  Srd,  an  action  complaining  that  the  passage 
was  made  too  high,  and  that  the  plaintiff  could  not  get 
access  into  his  yard.  It  was  clear  that  these  three  actions 
conld  not  be  brought  together,  although  they  all  arose  under 
one  deed  of  sale  from  the  plaintiff  to  the  defendant.  In  ad- 
dition to  these  the  parties  were  eontignous  ]Moprietors,  and 
such  being  the  case,  be  held  now  as  be  had  fermerly  held, 
that  the  only  action  that  contiguous  proprietors  had  in  case 
of  a  comj^aint  ofempiétation  or  uiynst  possession  of  the 
plainltiff's  land  was  en  homage.  The  action  must  be 
dismissed. 

Judgment. — **  Goosidérant  que  le  demandeur  a  dans  et 
par  la  présente  poursuite  cumulé  et  joint  trois  causes 
d^action  distinctes  et  différentes  ;  considérant  qu'en  loi  le 
demandeur  a  été,  et  est  mal  fondé  à  joindre  et  unir  ces  trois 
causes  d'action,  dans  et  par  une  seule  poursuite  ;  considé- 
rant que  le  dit  demandeur  a  refusé  de  faire  choix  entre  les 
dites  trois  causes  d'action  de  celle  qu^il  entendait  pour- 
suivre à  l'exclusion  des  deux  autres,  suivant  Poffre  qui  lui 
en  n  été  faite  par  le  défendeur,  et  que,  partant,  il  est  en 
défaut  sous  ce  rapport  ;  considérant  que  l'exception  de 
cumulation  en  premier  lieu  proposée  par  le  défendeur  est 
bien  fondée  en  loi,  et  que  les  faits  qui  y  sont  mentionnés 
ont  été  prouvés  ;  considérant,  en  outre,  qu'il  est  prouvé 
qu'il  n'y  a  jamais  eu  entre  les  héritages  des  parties  men- 
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tiennes  et  décrits  dans  Taction  et  les  défenses,  nne  ligne 
de  division  tirée  conformément  à  la  loi  ;  considérant  que 
tels  héritages  à  l'endroit  où  ils  se  touchent  latéralement, 
n'ont  jamais  été  bornés  conformément  à  la  loi,  que  sous  ce 
rapport  encore  les  exceptions  du  défendeur  sont  bien  fon- 
dées ;  considérani  qu'en  l'absence  du  dit  bornage,  il  est 
impossible  de  savoir  jusqu'à  quel  point  s'étend  l'héritage 
•de  chacune  des  parties,  et  que,  partant,  le  demandeur  a  été, 
et  est  mal  fondé  dans  sa  présente  action  qu'il  a  intentée 
au  pétitoire  ;  considérant,  en  outre,  que  le  demandeur  n'a 
point  prouvé  la  vérité  des  faits  contenus  en  son  action, 
tandis  que  le  défendeur  a  de  son  côté  justifié  de  ses  dé- 
fenses, a  débouté  et  déboute  eette  actîofa,  avec  dépens. 

Robertson,  A.  &  W.  for  plaintiff» 

LsBi.ANC  and  Cassibt,  for  defendant. 


COUR  DE  CIRCUIT.— QUEBEC. 
Présent: — ^Taschereau,  Juge. 

SGk>siN.  •  ••.•••••••••••• Demandeur. 
vs. 
McCoNNBLL Défendeur. 


Held:— lo.  That  in  an  affidavit  for 
•ékÊia-^xrrêL  before  judgment,  the  omiflôon 
of  the  words,  wiU  Ion  hi»  debt,  does  not 
▼itiate  the  affidavit»  or  entitle  the  defen- 
dant to  demand  the  quashing  of  the  writ. 

2o.  That  no  reaaons  for  quashing  a  writ, 
other  than  those  set  forth  in  the  motion, 
ean  be  taken  into  consideration  by  the 
Court 


Jugé  : — ^lo.  Qae  dansnn  affidavit  pour 
saisie-arrét  avant  iugement,  romisston 
des  mots  jMrrfra  m»  dette,  ne  vicie  pas  l'a- 
ffidavit,  et  ne  donne  pas  au  défendeur  le 
droit  de  demander  l'annulation  du  writ. 

2o.  Que  nulles  raisons  pour  l'annula- 
tion d'un  writ,  outre  celles  énoncées  en  la 
motion,  ne  peuvent  être  prises  en  consi- 
dération par  la  Cour. 


Jugement  rendu  le  24  octobre,  186S. 


Une  saisie-arrét  avant  jugement  émana  en  la  cause,  fondée 
sur  Paffidavit  du  demandeur  que  le  défendeur  lui  devait 
^00.00,  et  que  le  défendeur  était  sur  le  poin^de  cacher  et  de 
receler  ses  biens,  dettes  et  effets,  dans  la  vue  de  frauder  ses 
créanciers,  et  que  sans  le  bénéfice  à^un  bref  de  saisie-arrêt 
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Wo 

pour  misir-anreter    lea  Mens,  dettes  et  efiets  dti  cféfe&deiir^ 
le  déposant  sonfirirait  des  dommages. 

Le  défendear  par  son  pioenrear,  obtifit  ttoe  lègle  nisi 
pour  faire  mettre  de  c6t6  (quash)  le  bref  de  saisie-anét;; 
^^  Because  the  affidavit  on  whieli  the  sanie  iftsoed  is  ine- 
**  galar  and  insafficient,  and  because^  among  other  reasMis, 
*^  the  words  *  will  lose  his  debt,  '  presonjbed  by  the  statnte, 
^^  are  not  to  be  found  therein»  and  have  been  omilted.  '' 

Taschereau,  Juge  : — La  cause  se  présente  sur  une  mo-' 
tionpour  faire  annuJer  le  bref  de  saisie-arrêt  émané  en  la 
cause.  Les  raisons  données  par  la  motion»  et  sur  laquelle 
elle  est  fondée»  ne  sont  pas  celles  qui  ont  été  données  par 
le  procureur  du  défendeur  à  Pargument»  mais  c^est  seule- 
ment d'après  la  motion  et  les  raisons  énoncées  à  son  appui 
en  icelle,  que  je  puis  rendre  jugement.  Vu  que  la  question 
élevée  par  cette  motion  peut  se  présenter  tons  les  jours» 
je  me  suis  ccmsulté  avec  mon  confrère  le  Juge  Stuart»  et 
nous  sommes  tous  deux  d'avis»  que  Pomission  des  mots 
^*  will  lose  his  debt»  "  ne  rei|d  pas  nul  Paffidavit»  et  n'est 
pas  une  raison  suffisante. pour  faire  mettre  de  cété  la  saisie-' 
arrêt.  Le  demandeur  a  le  droit  de  procéder  contre  le  défen^ 
deur  pour  tout  le  montant  de  sa  demande»  et  si  le  défendeur 
recèle  ou  cache  une  partie  seulement  de  ses  biens»  et  qu'il 
ne  lui  en  reste  pasassea  pour  assurer  au  desMoideur  le  paie- 
ment de  toute  sa  créance»  le  demandeur  a  droit  de  ptébdm 
une  saisie-arrêt.  L'intention  de  la  loi  est  de  garantir  le  de- 
mandeur de  tout  dommage  on  perte  qui  pourrait  hn  ar- 
river par  suite  de  la  fraude  du  défendeur»  et  la  raisov 
donnée  dans  son  affidavit  ^^  qu'il  souflrira  des  dommages»"" 
lui  donne  le  droit  d'arrêter  les  effets  de  son  créancier  par 
voie  d'arrêt-simple. 

Jugement  : — La  motion  est  renvoyée.^ 

FomxnBB»  pour  le  demandeur. 

GkroT»  pour  le  défendeur. 
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SUPERIOR  COURT.— MONTREAL, 
Before  : — BsBTmUàOr,  Jastice. 

SLacaam PUdnt^. 
vs. 
Lacassb,  e/a/ Defendants. 


Hdld  :— That  fheeUiiBe  in  the  oonsoU- 
dated  statute  of  L.  C,  oep.  83,  aeo.  H 
to  the  effect  that  aenrioe  of  rales,  notl- 
eea,  etc.,  may  be  made  at  the  offloe  of 
the  prothonotary  or  olerk  of  the  Court,  does 
aot  apply  to  the  oaae  of  absentee  dMsn- 
dants,  called  in  by  the  Gaaette,  where  no 
earanoe  Is  entâred  ibr  snoh  defsndaots. 


(fr 


Jnffé  i—Qae  la  elanse  dans  le  statut 
re&ndiidn  B.  a,  cap.  83,  see.  04,  à  l'effet 
qne la  signification  dérègles,  ayis,  etc., 
pent-étre  fidte  an  bniean  dn  protonotaize 
on  greffier  de  la  oonr,  ne  s'applique  pas 
an  oas  de  défenienn  absents,  appelés  par 
la  (Haette,  lenqnll  n'y  a  nas  de  compam- 
tion  produits  pour  tel  défendeur. 


Judgment  rendered  the  29tb  September,  1863. 


In  this  ease  tfae  defendants  were  ea]led  in  by  tbe  Gazette,, 
as  having  left  their  domicile  in  Lowei^anada,  and  having 
no  domicile  in  the  district  of  Montreal.  A  rule  ton  fails  et 
articies  was  served  at  the  prothonotary's  office,  and  default 
entered. 

Certain  depositions  were  taken,  and  tbe  ease  having  been 
inscribed  for  hearing  on  tbe  merits,  it  was  contended  for 
the  plaintiff)  that  he  was  entitled  to  the  benefit  of  the 
default  under  the  ruling  in  tbe  cases  of  Mayotte  vs. 
Campbell,  and  Kinlock  vs  Scott.  (2) 


(1)  Con.  Stat  L.  0.,  Ci^.  88,  Seet  M.  "Andif  an/oiderynilefnotieeorpiooeed- 
Ing  emanating  firom  the  Superior  or  Oircnit  Goort,  or  from  any  Judge,  or  incident  te 
any  suit  or  prooeeding  in  either  of  the  said  Courts,  reqnires  to  be  served  upon  any 
party  to  any  cause  or  instance,  who  has  left  Lower-Canada  since  the  commencement 
of  such  cause  or  instance,  or  who  is  not  domiciled  in  Lower-Canada,  the  service  of 
any  such  order,  rule,  matter  or  proceeding,  mi^  be  lawfully  made  upon  such  putty 
at  the  oflice  of  the  Protonotary  or  of  the  Clerk  ox  the  Court,  in  which  and  at  the  place 
where  such  cause  or  instance  is  pending  $  and  the  retom  of  the  baUiif  stating  that 
he  has  made  diligent  search  and  has  not  been  able  to  And  the  party,  and  that  lo  the 
best  of  his  belief,  such  party  is  not  within  the  limits  of  Lower-danada»  shall  be  prima 
faoiê  sufficient  to  establish  the  Caot  of  such  abaence." 

(S)  No.  S483.    liayotte    vs.  CampbeU,  Superior  Court,  Ifiontreal,  judgment  6 
May,  1863» 
Action  for^a  part  of  a  prix  de  vmUe  against  Peter  Campbell,  described  as  of 


Ottawa,  in  Upper  Canada»  and  John  Campbell,  fbrmely  of  Chambly,  in  the  district  of 
Montreal,  and  Andrew  CampbeU,  of  St.  Mathias,  in  the  district  of  MontreaL    ~  ~ 


John 


Campbell  was  called  in  by  advertisement,  Andrew  Campbell  ^ipeared  by  (  _  _, ._, 
but  no  plea  was  filed  on  behalf  of  any  of  the  defendants.  Interrogatories  were  served 
OD  the  defendants  at  the  prothonotary's  office, 
BmKiLOT,  Justice.-»^'  Cooaidwiiig  thattU*  deCwidftnti  haw  aagleoted  to  i 
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Berthelot,  Justice. — Held  that  the  cases  cited  were  not 
conclusive,  there  being  in  these  cases  an  appearance  for 
the  parties,  and  the  cases  being  otherwise  distinguishable 
from  this  case.  The  benefit  of  the  default  could  not  there- 
fore be  obtained  by  the  plaintiff. 

Judgment  discharging  délibéré. 

Bélanger  and  Desnoters,  for  plaintiff. 


"  to  answer  the  interroffatoties  narfaiu  et  cartidei  daly  eerred  a|>oa  them,  doth  deolan 
«  Che/atte  et  artideê  to  De  admitted  and  confeased;  and  it  is  considered  that  the  plain- 
"  tiff  do  recover  from  the  defendants,  joinUj  and  sereraliy,  the  ram  of  XIOO,  etc. 

BoBiBiBOH,  A.  A  W.,  ^r  plaintiff. 

DunLOP,  for  defendant 

No.  1989.  Kinlock  tb.  Sootl,  and  Scott,  opposant  Judgment,  30th  Jnne,  1883. 
8.  0.,  Montreal. 

The  opposant,  described  in  Che  opposition  as  of  Eu-kwall,  Orkneys,  in  Scotland» 
dûmed  the  real  estate  seised  in  the  cause  as  her  property,  under  a  deed  of  sale  of 
14  Sept,  1860,  from  Ann  Scott,  and  others,  ezecuted  before  notaries,  at  Montreal,  and 
filed  with  her  opposition.  The  opposition  was  contested  on  the  ground  that  the  deed 
of  sale  was  firauanlent  and  oollusm,  and  that  the  opposant  was  not  in  Montreal  at 
the  time  she  purported  to  be  present  as  a  party  to  the  deed. 

The  only  evidence  produoedb^  the  opposant  was  the  copy  of  the  alleged  deed. 
The  plûntiff  contestmg  caused  interrogatories  turfaUa  H  arttdea  to  be  served  on  the 
opposant  at  the  nrothonotary's  office,  upon  which  a  default  was  entered.  No  other 
evidence  was  adduced  in  the  cause. 

Smite,  Justice,  dismissed  the  opposition.—"  Conrideiing  that  the  opposant  hath 
«<  failed  to  prove  the  allegations  en  her  opposition." 

No.  2284.  Judgment,  SOth  October,  1803,  In  the  Superior  Court  Montreal.  Fsna 
TS.  Bowlcer,  (Bertnelot  Justice^  granting  motion  to  set  aside  rule  fat  faite  et  oHtcte» 
served  on  the  plaintiff,  described  as  of  H^hester,  in  the  state  of  New  York,  on  the 
ground  that  interrogatories  could  not  legally  be  served  at  the  prothonotaKy's  ofS«a<. 

BoBBBTBOir,  A.  A  W.,  for  plaintiff. 

JibBlako  a  Cassxdt,  fbr  opposant 
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CIRCUIT  COURT.— QUEBEC, 
Before  : — ^Taschsreau,  Justice. 

i  BouDBOT  .  •  •  • • .  • Plaintiff. 

No.  283.  ]  vs. 

(  Locke,  et  al •• ••  ••  Defendants. 


Held  :— lo.  That  in  an  affidavit  to  obtain 
a  writ  of  taûie-arrit  before  jadgment,  the 
deponeat  must  foUow  the  words  of  the 
statute,  and  mast  swear  that  he  is  credibly 
informed^iath  every  reason  to  believe,  and 
doth  verUy  and  in  his  consoienoe  believe, 
that  the  defendant  is  secreting  his  estate, 
and  that  without  the  benefit  of  a  writ  of 
•aine-arrêt  he  will  lose  his  debt 

2o.  That  the  appointment  of  the  plain- 
tiff in  such  case  as  guardian  to  the  effects 
seized,  will  not  vitiate  the  seiinre. 


Jugé  : — ^lo.  Qne  dans  nn  affidavit  ponr 
saisie-arrdt  avant  jugement,  le  déposant 
doit  adopter  les  mots  du  statut,  et  doit 
jurer  qu^U  est  informé  d'une  manière 
croyable,  a  toute  raison  de  croire,  et  croit 
vraiement  en  sa  consoienoe,  que  le  défen- 
deur recèle  ses  effets,  et  que  sans  Tavan- 
tage  d'un  writ  de  saisie-arrét  il  perdra  sa 
erlance. 

2o.  Que  Tappointement  du  demandeur 
en  pareil  cas  comme  gardien  des  effets 
saisis,  ne  viciera  pas  la  saisie. 


Jadgment  rendered  the  25th  November,  1863. 


The  action  was  commenced  by  saisie-arrêt  which  issued 
on  the  affidavit  of  the  plaintiff  ;  by  the  affidavit  in  question 
the  plaintiff  alleged  that  the  defendants  were  personally 
indebted  to  him  in  the  sum  of  $200,  and  he  concluded 
by  saying  :  '^  Que  le  dit  déposant  a  toute  raison  de  croire,  et 
"  croit,  que  les  dits  Locke  et  Kingdom,  et  George  W. 
^^  Plumer,  sont  sur  le  point  de  receler  leurs  biens,  dettes  et 
*^  effets,  dans  l'intention  de  frauder  le  dépçsant,  et  que 
"  sans  un  bref  de  saisie-arrêt  le  dit  déposant  croit  qu'il 
*^  perdra  sa  dette,  et  socCfirira  des  dommages." 

The  defendant  moved  that  the  writ  of  saisie-arrêt,  and  the 
attachment  made  in  virtue  thereof,  be  quashed  and  set 
aside,  because  the  affidavit  on  which  the  writ  issued  was 
illegal,  null  and  void,  and  insufficient  in  law,  and  because 
no  legal  or  valid  attachment  was  made  in  virtue  of  the  said 
writ,  the  bailiff  who  executed  the  same  having,  contrary  to 
law,  appointed  the  plaintiff  guardian  to  the  effects  seized. 

Taschereau,  Juge. — Par  l'art.  IS,  du  Titre  19,  de  Pord. 
de  1667,  ce  n'est  pas  à  peine  de  nullité  que  l'huissier  ex- 
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ploitant  nne  saisie,  prend  pour  gardien  des  effets  saisis 
quelqu'un  qui  ne  peut  être  nommé,  c'est  seulement  à  peine 
de  dommages  et  intérêts  envers  le  saisissant,  et  cette  raison 
donnée  dans  la  motion  des  défendeurs  n'est  pas  en  elle- 
même  suffisante  pour  faire  mettre  de  côté  la  saisie.  Mais 
cette  motion  contient  un  allégué,  en  termes  génémux,  que 
Taffidavit  sur  lequel  le  bref  de  saisie-arrêt  a  émané,  est 
insuffisant  en  loi. 

Le  demandeur  ne  suit  pas  la  formule  donnée  au  statut 
pour  les  affidavits  de  cette  espèce.  Il  ne  jure  pas  qu'il  est 
informé  d'une  manière  croyable,  a  toute  raison  de  croire, 
et  croit  vraiment  en  sa  conscience,  tpiB  les  défendeurs  sont 
sur  le  point  de  receler,  etc.,  etc.,  qu'il  croit  vraiment  que 
sans  le  bénéfice  d'un  mandat  de  saisie-arrêt,  il  perdra  sa 
dette,  etc.  II  jure  seulement  qu'il  a  toute  raison  de  croire, 
et  qu'il  le  croit.  Quelles  raisons  a-t-il  de  croire  ainsi  7  Son 
affidavit  n'en  montre  aucune  et  on  peut  croire  qu'il  n'en 
avait  pas.  Dans  une  procédure  aussi  sévère  que  celle  de 
la  saisie-arrêt  avant  jugement,  je  suis  disposé  à  tenir  le  de- 
mandeur aux  termes  de  la  loi,  et  de  dire  que  la  formule  du 
statut  est  sacramentelle. 

Judgment  :  The  motion  is  declared  absolute,  and  the  writ 
of  saisieHurrét  quashed. 

Caron,  for  plaintiff. 

Holt  and  Invuri,  tot  defendants. 


AU 


GENERAL  SESSIONS 

OF  THS  PlBACB. 


I    DISTRICT  OP  QUEBEC. 
Before  :  CBXHA2nB,  Recorder. 


GiLCHKN \ Appellant. 

and 
Eatoit......  ....««« Hespandent. 


fionyiotioiiB  to  the  Court  of  G«neral  Sea- 
eionfl  of  the  Peaee,  the  i^ppellMxt  eannot 
•of  right  demand  that  a  Jury  be  empannel- 
led  to  tzy  the  appeal,  and  that  it  ia  dis- 
oretioiiary  with  fiie  Court  >>  Jtry  the  ap- 
j)eal,  or  to  grant  a  Jmy. 


J«gé>— Que  BUT  uppels  de  eonvietioDfl 
eommûres  à  la  Cour  de  Sessiona  Qéné- 
rates  de  la  Paix,  l'appela&t  ne  peut  ré- 
clamer comme  de  droit  qu'on  Jury  sût 
aaseimenté  pour  juger  rappel,  et  qu'il 
est  de  la  discrétion  de  la  Cour  de  juger 
rappel,  ou  de  le  faire  juger  pax  xm  Jnxy. 


JadgmcBt  rendered  the  lOth  April,  1863. 

This  was  an  appesCl  from  a  judgment  rendered  by  Ma- 
ouiRB,  Judge  of  the  Sessions  of  the  Peace,  exercising  sum- 
mary jurisdiction,  whereby  the  said  James  Gilchen  was 
^convicted  for  that  he  did  on  the  SOth  day  of  December  last 
past,  at  the  said  city  of  Quebec,  unlawfully  assault  and 
beat  one  Henry  Pardee  Eaton,  without  any  cause  or  provo- 
cation whatever,  and  was  adjudged  to  forfeit  and  pay  the 
earn  of  $10,  and  costs,  amounting  to  ^  20,  and  in  default  of 
the  said  sums  being  paid  forthwith,  to  be  imprisoned  in 
the  house  of  correction  for  one  month.  The  appeal  having 
been  returned  on  the  day  fixed  for  trial,  the  case  was 
called,  and  the  parties  being  ready,  the  respondent  was 
put  in  the  box  to  be  sworn  and  examined« 

Hearn,  for  appellant,  «ejected  to  tfac^  respondent  proceed- 
ing until  a  Jury  should  be  empanneUed,  o&  the  ground 
ihat  an  appeal  such  as  the  present  could  not  be  tried  or 
determined  without  the  intervention  of  a  Jury. 

DuoaAN,  for  respondent,  replied  that  the  appellant  could 
not  of  right  demand  a  Jury  trial,  that  the  granting  or  refusing 
a  jury  trial  was  altogether  in  the  discretio;x  of  the  Court.  (1) 


a  Hon.  em.  âauâ%  Oiip.  99,  Smi.  IVt,  llfl. 
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The  Court  overruled  the  appellant's  objection,  and  held 
that  it  had  the  right  to  hear  and  determine  appeals,  under 
the  provisions  of  the  act  cited,  and  that  the  allowance  or 
refusal  was  entirely  in  the  discretion  of  the  Court. 

The  appeal  was  then  heard  by  the  Court  without  the  in- 
tervention of  a  Jury,  and  the  conviction  affirmed  with  costs. 

The  appellant  subsequently  applied  for  a  writ  of  certio^ 
rarij  before  Taschkrkau,  Justice,— in  Chambers. 

Hearn,  for  appellant.  Contended  that  t^e  37  Sect,  of  Chap. 
91  of  the  Con.  Stats.  Canada,  authorising  a  Justice  of 
the  Peace  to  hear  and  determine  common  assaults,  shewed 
clearly  that  the  prosecutor  was  not  bound  to  have  his  case 
disposed  of  in  a  sumilhary  manner.  It  was  only  upon  the 
complaint  of  the  party  aggrieved,  praying  the  Just'ce  to 
proceed  summarily^  that  the  magistrate  had  a  right  to  act. 
Without  that  prayer  the  Justice  had  no  jurisdiction.  The 
prosecutor  had  a  right  to  proceed  by  bill  of  indictment, 
and  if  he  did,  could  the  case  be  tried  without  the  interven- 
tion of  a  Jury  ?  Clearly  not.  The  117th  Sect,  of  Cap.  99, 
Con.  Stats,  of  Canada,  giving  to  the  party  aggrieved  by  any 
summary  conviction  or  decision,  an  appeal  to  the  Quarter 
Sessions,  recognises  the  right  not  only  of  the  defendant, 
(who  did  not  select  the  first  tribunal,  but  who  was  bound  by 
the  prayer  of  the  prosecutor  to  submit  to  its  jurisdiction,)  to 
appeal,  but  it  also  recognises  the  right  of  the  prosecutor 
to  appeal  from  the  decision  of  the  Court  he  had  selected. 
And  Sect.  119  of  the  same  act  indicates  that  the  appeal  is 
triable  by  jury. 

In  assuming  the  power  to  try  the  appeal  without  the  in- 
tervention of  a  Jury,  the  Recorder  interpreted  the  words 
^^  the  Court  of  General  or  Quarter  Sessions  shall  have 
power  to  empannel  a  Jury,"  as  discretionaiy. 

The  petitioner  for  the  writ  submits  that  the  insertion  of 
those  words  in  that  section,  was  to  present  th£  possibility 
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of  a  donbt  arising  as  to  the  powers  of  the  Court  sitting  in 
appeal,  and  to  have  the  Court  proceed  in  the  same  manner 
as  if  the  ease  had  originally  been  brought  before  it, 

DuGOAN,  contra. — Sec.  117  of  the  act  cited,  distinctly 
states  "  that  the  Court  shall  hear  and  determine  the  matter  <^f 
the  appeal,  and  shall  make  such  order  therein,  with  or  with- 
out costs  to  either  party,  as  to  the  Court  seems  meet." 
Words  could  not  be  made  to  convey  a  meaning  clearer  than 
those  used  in  this  Sec,  "  that  the  Court  shall  hear  and  de- 
termine the  matter  of  the  appeal,"  and  but  for  the  119  Sec, 
there  would  be  no  power  in  the  Court  to  empannel  a  Jury 
in  any  case  of  appeal. 

Petition  rejected  with  costs. 

Hkarn,  for  Gilchen. 

DuoGAN,  for  Eaton. 


SESSIONS 

OF   TRS   PiCAClS. 


I       DISTRICT  OF  MONTREAL. 
Before  :  Coursol,  Inspector  and  Superintendent  of  Police. 


The  Trt78tees  or  the  dissentient  School 

or  THE  Village  or  St.  Henri Plaintiffs. 

vs. 
Young ••••••* • •  • Defendant. 


Held  : — Th&t  a  person,  the  proprietor 
of  real  estate  within  a  school  mnnioipalityy 
Ib  entitled  to  declare  himself  a  dissentient 
withm  the  meaning  of  the  School  Acts,  (1) 
andean  yalidly  pay  his  school  rates  to  the 
tmstees  of  a  dissentient  school,  although 
he  is  not  an  inhabitant  or  resident  within 
the  limits  of  such  mnnicipality. 


Jagé:— Qu'nn  individu,  propriétaire 
d'immeuUes  dans  une  municipalité  sco- 
laire, a  droit  de  se  déclarer  dissident 
aux  termes  de  l'Acte  des  Ecoles,  et  peut 
valablement  payer  ses  taxes  à  une  école 
dissidente,  quoiqu'il  ne  soit  pas  habitant 
ou  résident  daiiB  les  lisdtos  de  telle  mu- 
nicipalité. 


Judgment  rendered  the  llth  April,  1861. 


An  action  had  been  brought  for  £37.10.0,  being  the  amount 
of  school  assessments  for  three  scholastic  years,  1856-57-58^ 


Q)  OoD.  stats.  L.  0.,  cap.  15. 
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on  eertain  vacant  lots  belonging  to  the  defendant,  wlthia 
the  school  municipality  of  St.  Henri,  before  certain 
Justices  of  the  Peace  in  the  locality.  The  defendant 
pleaded,  that  true,  he  was  the  proprietor  of  real  estate 
within  the  municipality^  but  that  he  had  become  in  due 
form  one  of  the  dissentients  as  to  the  schools,  and  had  paid 
his  assessments  hitherto,  and  that  parti<$ularly  be  had  paid 
jE25  for  the  years  1856-57  to  the  trustees  of  the  dissentient 
school,  a  corporation  recognized  by  law,  within  the  munici- 
pality ;— that  as  to  the  £12.10  for  1858,  he  was  ready  to 
pay  it  to  the  said  trustees,  and  that  the  now  plaintiffs  could 
not  recover  the  amount  claimed  by  their  action. 

The  case  was  heard  before  magistrates  at  the  village  of 
St.  Henri,  (E.  Prudhomme  and  H.  Brodie,  Esqs.,)  and  the 
payment  of  £25  proved,  but  the  magistrates  not  being  able 
to  agree,  no  judgment  was  rendered. 

Subsequently  an  action  was  taken  by  the  trustees  of  the 
dissentient  school  against  the  same  defendant  to  recover 
£37.10.0,  for  the  scholastic  years  1858-59-60,  which  was 
returned  before  C«  J.  Coursol,  esquire.  Inspector  and  super- 
intendent of  police  at  Montreal,  on  the  5th  March,  1861. 
The  defendant  by  his  plea  set  up  the  proceedings  had  in 
the  previous  case  by  the  school  commissicmers,  and  the  pre- 
tension, on  their  part,  that  inasmuch  as  the  domicile  of  the 
defendant  was  not  within  the  municipality,  he  could  not 
legally  be  held  to  be  a  dissentient  under  the  terms  of  the 
School  Acts,  nor  be  entitled  to  pay  them  the  school  assess- 
ments ;— ^tfaat  he,  the  defendant,  submitted  this  question  to 
the  Court,  and  whether  he  could  legally  pay  the  assess- 
ments to  the  now  plaintiffs,  declaring  himself  ready  to  pay 
the  same  on  judgment  being  rendered,  settling  the  plain- 
tiffs' right  to  recover.  The  defendant  also  served  a  formal 
QDtice  upon  the  school  commissioners,  plaintiffs  in  the  for- 
mer action,  calling  upon  them  to  appear  and  urge  their 
rights  and  pretensions  before  the  magistrate,  which  was 
àone  by  A.  Deseve,  esquire^  advocate,  theix  attorney. 
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Jadgment — *^  The  Ccmrt  having  teard  the  parties  in 'this 
cause  npon  the  merits  of  the  complaint  as  amended  by  the 
consent  of  parties,  and  npon  the  plea  of  the  defendant 
thereto,  and  upon  the  issue  raised  thereby,  whether  the  said 
defendant  was  bound  to  pay  the  school  rates  and  taxes 
leviable  Upon  the  property  to  him  belonging,  within  the  li- 
mits of  the  municipality  of  St.  Henri,  to  the  school  com- 
missioners, who  claim  the  same  tfpon  the  ground  that  tfa« 
defendant  is  not  an  inhabitant  or  resident  proprietor,  or 
Whether  the  defendant  being  a  dissentient,  is  liable  to  pay 
said  rates  to  the  complainants  ;  considering  that  the  com*- 
plainants  are  a  corporation  separate  and  distinct  from  the 
school  commissioners,  and  entitled  by  law  to  the  manage- 
ment of  the  schools  under  them,  and  to  collect  all  rates 
leviable  on  property  within  the  municipality  owned  by  dis- 
sentients, also  that  the  spirit  and  evident  intention  of  the 
law  in  respect  to  such  rates,  imposed  on  the  property  and 
not  on  the  person,  being  to  create  separate  funds  for  the  use 
of  trustees  for  school  purposes.  (1) 

It  is  ordered  that  the  defendant  do  pay  to  the  complainants 
the  sum  of  £37.10  cnrrency,  without  costs." 

Carter,  for  plaintiff. 

RoBVRWON,  A.  &  W^  for  defendant. 

(1)  Oon.8t«tof  L.O.,Ofl|>.K,B«etB.65,67,73,76. 
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SUPERIOR  COaRT.— QUEBEC. 
Present  : — ^Tascherkau,  Jastice. 

ÎBoswELL « •  • .  Plaintiff 
vs. 
L1.0T9 Defendant. 


Held  :~lo.  That  there  can  be  bat  one 
issue  on  the  merits  between  the  parties 
jOamtiJf  and  defendant,  or  defendants 
who  have  not  serered  in  their  defence. 

2o.  That  issue  is  joined  on  the  merits 
on  the  filing  of  all  the  answers  to  all  the 
pleadings,  or  bT  the  expiration  of  the 
delay  for  filing  the  same. 


Jagé  :— lo.  Qnllne  pent  7  avoir  qu'nne 
issue  aux  mérites  entre  les  parties,  de- 
mandeur et  défendeur,  ou  détendeurs  qui 
n'ont  pas  séparés  leur  défense. 

2o.  Que  l'issue  est  jointe  aux  mérites  sur 
la  production  de  tous  les  plaidoyers  et  de 
toutes  les  réponses,  on  par  l'expiiatioii 
du  délai  pour  leur  production. 


Judgment  rendered  the  5th  December,  1868. 

The  plaintiff  brought  suit  against  the  defendant  for  the 
use  and  occupation  of  certain  premises.  The  defendant 
pleaded  by  défense  au  fonds  enfait^  and  perpetual  peremptory 
exception,  setting  up  necessary  ^repairs  in  compensation  of 
the  plaintiff's  demand.  The  plaintiff  filed  a  general  replica- 
tion to  the  défense  au  fonds  en  fait ^  and  a  special  and  general 
answer  to  the  defendant's  exception,  alleging  that  the  de- 
fendant could  not  compensate  the  rent  by  the  repairs,  inas- 
much as  the  plaintiff  had  notified  him  not  to  make  repairs. 
With  these  answers  the  plaintiff  filed  an  articulation  of  facts, 
to  which  the  defendant  answered  under  prote8t,and  reserving 
his  right  to  have  the  articulation  struck.  The  defendant 
then  produced  a  general  answer  to  the  plaintiff's  special 
answer  to  his  plea,  and  with  it,  his  articulation  of  facts  ;  on 
the  issue  joined  the.  plaintiff  produced  a  second  articulation 
of  facts. 


The  defendant  subsequently  moved  to  amend  his  plea 
which  was  granted  him  on  payment  of  costs.  In  the  taxed 
Bill  of  costs  the  prothonary  allowed  to  the  plaintiff  two  se- 
parate fees  of  $6.00,  on  his  articulations  of  facts,  and  the 
question  submitted  to  the  Court  arose  on  the  defendant's 
motion  to  revise  this  taxation. 
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For  the  defendant  it  was  argned  that  the  plaintif}  was 
only  entitled  to  one  lee  on  the  articulation  of  facts,  for  al- 
though it  was  true  that  two  articulations  had  been  filed  in 
the  cause,  only  one  had  been  filed  in  accordance  with  the 
provisions  of  the  law  which  required  that  an  articulation  of 
fa«ts  should  be  filed  by  each  party  on  any  issue  joined. 
That  by  another  clause  of  the  statute  (Con.  Stat.  L.  C.  Cap. 
83,  Sec.  72.)  it  was  provided  that  the  issue  should  be 
considered  as  joined  by  the  declaration,  plea  and  answer, 
or  by  the  plea,  answer  and  reply  ;  that  the  pleadings  in  the 
cause  had  gone  no  further  than  the  above,  but  that  if  any 
further  pleading  had  taken  place,  the  issue  would  only  have 
been  completed  when  the  last  plea  or  answer  allowed  by 
the  custom  or  practice  of  the  Court  had  been  put  in,  and 
not  on  each  separate  answer  to  each  plea  filed.  That  if  in 
any  case  in  which  but  two  parties  were  concerned,  there 
could  be  two  distinct  issues  on  which  the  filing  of  separate 
articulations  would  be  permitted,  the  present  was  decided- 
ly not  such  a  case. 

Campbell,  for  plaintiff,  maintained  the  correctness  of 
the  prothonotary's  taxation,  as  there  were  two  i|^ues  raised 
and  perfected  in  the  cause  ;  one  on  the  declaration,  défense 
en  fait  and  general  answer,  on  which  issue  the  plaintiff 
would  be  obliged  to  prove  the  material  allegations  of  his 
declaration,  and  another  on  the  plaintiff^s  answer  to  the  de- 
fendant's plea  of  compensation,  on  which  different  evidence 
would  be  required.  The  filing  of  two  articulations  had 
been  allowed  in  a  case  similar  to  the  present  one,  in  which 
His  Honor  Chief-Justice  Bowen  had  allowed  the  filing  of 
an  articulation  of  facts  on  the  issue  joined  on  the  défense 
en  fait  J  and  a  second  one  on  the  special  answer  to  the  de- 
fendant's exception.  '  He  further  contended  that  the  present 
motion  to  revise  could  not  be  granted  inasmuch  as  the  de- 
fendant had  filed  answers  to  both  articulations,  and  had 
not  moved  to  have  either  struck  from  the  record,  that 
by  so  doing  he  had  waived  his  right,  and  could  not  now 
raise  the  question  on  a  motion  such  as  the  present. 
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Tabchbreau,  JuAtice.— The  prayer  of  this  motion  mast 
be  granted,  as  the  filing  of  the  first  articulation  of  facts  by 
the  plaintiff  was  illegal,  the  issne  between  the  parties  not 
having  been  joined.  The  plaintifi*  pretends  that  the  de- 
fendant should  have  moved  to  have  it  struck  from  the  re- 
cord, and  that  by  omitting  to  do  this,  be  has  acfuiesced  in 
it.  It  is  true  that  the  defendant  did  not  move  this  Court  to 
strike  the  articulation,  but  there  is  no  fixed  time  during 
which  such  a  motion  can  be  made,  it  may  be  made  at  any 
time  before  the  closing  of  the  enquête^  and  although  the  de- 
fendant produced  an  answer  to  the  articulation  of  facts  in 
question,  he  did  so  under  protest,  and  reserving  to  himself 
the  right  at  any  future  time  to  have  the  same  struck  from 
the  record. 

Judgment. — Considérant  que  l'articulation  dé  feits  filée 
par  le  demandeur  le  10  septembre  dernier,  a  été  prématu- 
rément filée,  savoir  :  avant  que  Hssue  eut  été  complétée 
par  la  réplique  du  défendeur,  aux  réponses  spéciales  du 
demandeur,  et  que  cette  articulation  ne  pouvait  se  filev 
qu'après  cette  issue  jointe,  la  Cour  consid^  comme  nulle 
et  non  avenue  Ia  dite  première  articulation,  et  ordonne 
qu'elle  n'^trera  pas  en  taxe,  &c. 

Campbkll  and  Oibsone,  for  plaintiE 

L&OTD,  Jamss  C,  for  defendant. 


QUKEN^  BENCH, 
Appsal  Sidb. 
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DISTRICT  OP  MONTREAL. 


Befofe  :  —  Aylwiit,  Dctval,  Msrkdith,  Mondelst,  and 
BmRtnmLOTj  Justices. 


BOCYIKR. 

Rksybiv*. 


and 


Appelùmt. 
Respondent. 


Held  r--<}ii  moâoor  of  nspoodent^  {but 
pMoe&éEings  will  lie  stopped  nntil  the 
eosts  of  a  prenons  supeal  wfaioh  was 
deserted  bepidd,  and,  m  default  of  pay- 
ment within  a  dela^  fixed,  the  appeal  idU 
Im  dismissed. 


Jugd  :— Sttf  motion  de  llntime,  qne  U 
procédiure  sera  suspendue  jnsqn'aee  que 
les  frais  d'un  premier  appel  qui  ayait 
été  abandonné  soient  payés,  e^  à  défaut 
de  paiement  dans  un  deUd  prescrit,  Tap* 
pel  sera  renvoyé. 


Judgment  rendered  the  2d  September,  ISffS. 

Motion  by  the  respondent  for  the  dismissal  of  the  appeal, 
on  the  gronnd  that  a  jadgment  of  the  Court  of  the  9th  of 
March,  1869,  declared  the  appeal  deserted  and  abandoned, 
and  because  the  costs  taxed  on  such  appeal  had  not  been 
paid. 

Judgment — ^^  Having  heard  the  parties  on  the  motion 
made  by  the  respondent  on  the  Sth  of  June  last,  it  is  ordered 
that  all  proceedings  in  this  cause  be  suspended  nntil  the 
appellant  shall  have  paid  to  the  respondent  the  costs, 
amounting  to  £12.7.6,  mentioned  in  the  said  motion,  and 
that  in  default  of  the  said  costs  being  paid,  on  or  before  the 
9th  September  instant,  the  prei^sent  appeal  be  dismis- 
sed, with  costs  in  fiiYorof  the  respondent,  and  the  record  in 
this  cause  remitted  below,  and  this  without  any  farther 
judgment  being  necessary  for  the' purposes  aforesaid,  with» 
eosts  on  the  said  motion  in  favor  of  the  respondent.'* 

Sieons  and  RAi]nna.LB,  ibv  appellant. 

Pnaxiirsi  for  respondentr 
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^^aSS?l  Si^e.^^'  1      I5ISTRICT  OP  MONTREAL. 

Before: — Sir  L.  H.  LaFontaiiob,   Bart.,  ChefJostice,  Du- 
TAi<,  Mebkbith  and  Mondelet,  Justices. 

Berrtau...., • Appellant* 

and 
McCoRKiLL • • Respondent. 


Held  :  —  That  the   Court,   on   caiue  i      Jugé  :— Que  1»  Conr,  poor  omim»  pro» 
Bhewn,  will  prolong  the  delay  for  giving  I  longera  le  délai jwar  domier  eaaHtm  vox 
seonrity  on  an  appeal  from  the  Cironit  t  un  appel  de  la  Uoor  de  Oiroiiit. 
Court.  I 

Judgment  rendered  the  2d  of  September,  186S. 

In  this  cause  security  was  given  in  the  Circuit  Court 
for  the  county  of  Missisquoi,  on  the  12th  of  February,  1868  ; 
the  record  was  returned  into  the  Court  of  Appeals  on  the 
9th  of  March,  and  on  the  dd  of  June,  the  respondent  moved 
that  the  bailbond  be  set  aside  on  the  ground  of  the  insuffi- 
ciency of  the  security.  The  hearing  of  this  motion  was 
postponed  till  the  1st  September,  when  a  motion  was  made 
by  the  appellant,  founded  on  affidavits,  to  be  allowed  to  put 
in  new  security. 

Judgiftent  allowing  ten  days  from  the  date  of  the  judge- 
ment to  give  new  security. 

Leblanc  and  Cassidt,  for  appellant. 

Robertson,  A.  and  W.,  for  respondent. 
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^^^^È^^ApnL^^^^'  i  DISTRICT  DE  MONTREAL. 

Présents  : — Sir  L.  H.  LaFontaink,  Bart.,  Juge  en-Chef, 
DuvAL,  Meredith  et  Mondelet,  Juges. 

Stoddart,  et  al •• • •••••  Appelants, 

et 
Lefxbtrs.. • Intimé. 


Jugé,  on  Cour  Sapérieôie  :-^ii'en  op- 
posant la  prescription  trenteoidrQ  à  une 
«etion  pétitoire,  nn  défendeur  peut  se 
préTaloir  de  la  possession  da  possesseur 

^  antérieur,  sans  Qu'il  soit  besoin  d'établir 

'  aooune  connezite  entre  eux  : 

Et,  en  Cour  d'Appel  :— Que,  dans  les 
oiroonstanoes  de  la  eause,  l'action  du  de- 
n&andeur  derait  6tre  renvoyée  ;  la  mino- 
rité de  la  (Tour,  néanmoins,  étant  d'opi- 
nion que  le  défendeur  ne  pouviût  prendre 
aTantage  de  la  possession  de  son  prédé* 
oesseur,  faute  d^avoir  établi  un  lien  de 
dfoit  entr'euz. 


Held,  in  the  Superior  Oouri  :— That  a 
defendant  pleading  the  presociption  oC 
thirty  years  to  a  petitonr  action,  may 
avail  himself  of  the  possession  of  the  pre- 
vious possess^  without  establishing  any- 
thing to  eonnlR  the  two  possessions  r 

And,  in  the  Court  of  Appeals  :~That, 
under  the  dronmstanoes  oi  tne  case,the  ac- 
tion of  the  plaintiif  was  rightly  dismissed  ; 
the  msjorii^  of  the  Court  belns  of  opi- 
nion, however,  that  the  defendant  had 
no  right  to  take  advantage  of  the  pos- 
*  "'  *  ',  there 


session  of  the  previous  possessor^ 
being  no  pvoof.of 
link  between  them. 


being  I»  pvpof .  of  any  legal  oonneotiDg 
"  '  oetw» 


Jugement  rendu  le  12  novembre,  186S. 

Les  appelants,  héritiers  et  représentants  de  feu  Duncan 
Montgomery  et  feue  Mary  McCuaîg,  portèrent  iine  action 
pétitoire  contre  Tintimé,  par  laquelle  ils  réclamaient  de  lui 
la  propriété  *^  d'une  terre  de  forme  irrégulière,  sise  et  si» 
^^  tuée  dans  la  baronnie  de  Longueuil,  paroisse  de  Cham- 
'^  bly,  de  la  contenance  d'environ  quarante-cinq  arpents  en 
^^  superficie,  bornée  au  bout  sud-ouest  aux  héritiers  Albert 
^^  Bigonesse,  du.c6té  nord-ouest  à  Julien  Brosseau,  au  bout 
^^  nord-est  partie  par  le  défendeur  et  partie  par  M.  de 
^  Grosbois,  et  de  Partie  c6té  par  le  dit  défendeur,  sans 
*^  bâtisses.'''  Cette  propriété  avait  été  vendue  et  concédée, 
disaient  les  appelants,  par  feu  la  baronne  de  Longueuil 
i  Duncan  Montgomery^  par  acte  du  27  octobre,  1809,  au- 
quel dernier  acte  la  dite  terre  était  ainsi  désignée  :  **  Une 
^^  terre  sise  en  la  baronnie  de  Longueuil,  de  la  contenance 
"  d'environ  86  arpents  en  superficie;  bornée  par  chaque  côté 
^^  à  Albert  Beaucaire,  Joseph  Lareau,Amablê  Brunèlle,Noël 
^'  Toulouse,  Jean«BaptisteLareau  et  la  décharge  à  la  Petite 
*'  Rivière  de  Montréal  ;  "  que  Montgomery  avait  pris  pos- 
session du  dit  immeuble,  en  avait  joui,  et  avait  payé  lés 
cens  et  rentes  et  autres  charges  dont  il  était  grevé  ;  que  le 
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é 

premier  avril,  1859,  l'intimé  s'était  emparé  du  dit  lopin  de 
terre,  causant  aux  appelants  £100  de  dommages.  Conclu- 
sions en  conséquence. 

L'intimé  plaida: 

Qu'il  avait  joui,  usé  et  possédé  l'héritage  ci-après  men- 
tionné, pour  Tespace  de  plus  de  trente  ans,  tant  par  lui  que 
par  ses  prédécesseurs,  franchement,  publiquement  et  sans 
aucune  inquiétation,  entre  âgés  et  non-privilégies,  en  sorte 
qu'il  avait  acquis  par  la  prescription  cet  immeuble  décrit 
comme  suit  :  "  Uifc  terre  sise  en  la  paroisse  de  Saint-An-^ 
toine  de  Longueuil,  &c. 

Le  défendeur  disait  de  plus  que  les  héritiers  et  représen- 
tants de  feu  Alexis  Guertîn,  en  son  vivant  cultivateur  de  la 
dite  paroisse  de  Longueuil,  et  lui,  le  défendeur,  avaient 
joui,  usé  et  possédé  l'héritage  par  après  décrit  pendant  l'es- 
pace de  plus  de  trente  ans,  continuellement  tant  par  eux, 
indivis,  que  par  leurs  prédécesseurs,  franchement,  publi- 
quement et  sans  aucune  inquiétation,  entre  âgés  et  non  pri- 
vilégiés ;  en  sorte  que  le  défendeur  et  les  héritiers  et  re- 
présentants du  dit  feu  Alexis  Guertin  avaient  acquis  par  la 
prescription  cet  immeuble,  désigné  comme  suit  :  ^^  Une 
terre,  etc.,"  le  défendeur  disait  en  outre  qu'il  avait  acquis 
par  la  prescription  comme  susdit,  l'immeuble  en  premier 
lieu  mentionné,  par  la  jouissance  et  possession  que  lui  et 
ses  prédécesseurs  avaient  eu  de  cet  immeuble,  pendant 
l'espace  de  trente  ans  et  plus,  franchement,  publiquement 
et  sans  inquiétation  ;  et  de  même  de  l'immeuble  en  second 
lieu  mentionné,  par  la  jouissance  et  possession  que  les  hé- 
ritiers de  feu  Alexis  Guertin  et  le  défendeur,  par  indivis, 
depuis  le  décès  de  Guertin,  et  de  leurs  prédécesseurs,  pen- 
dant plus  de  30  ans,  franchement,  publiquement  et  sans 
aucune  inquiétation.  Le  défendeur  disait  encore  qu'en 
supposant  que  les  demandeurs  eussent  quelques  droits  à  ces 
immeubles,  ou  à  aucune  partie  d'icenx^ce  qui  était  spéciale- 
ment nié,  les  dits  Duncan  Montgomery  et  Mary  M.McCuaig 
p'en  avaient  jamais  joui,  et  ne  les  avaient  jamab  possé. 
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^és,  mais  au  contraire  c'était  le  défendeur  et  ses  autetirs 
^ui  avaient  ainsi  possédé  iUmmenble  en  premier  lien  men- 
tionné ;  et  c'était  le  défendeur  et  |es  héritiers  et  représen- 
tants du  dit  feu  Alexis  Ouertin,  et  leurs  auteurs  et  prédé- 
cesseurs, qui  avaient  ainsi  possédé  l'immeuble  en  second 
lieu  mentionné  ;  et  les  possesseurs  de  ces  terres  respectives 
avaient,  pendant  plus  de  trente  ans,  satisfait  à  toutes  les 
charges  de  voieries  publiques,  particulières  et  mitoyennes, 
et  à  toutes  autres  charges  et  redevances  auxquelles  ces  im- 
meubles étaient  tous  assujétis. 

Puis  défense  au  fonds  en  fait. 

Les  parties  ayant  procédé  à  leur  preuve,  la  Cour  Supé- 
rieure siégeant  à  Montréal,  prononça  le  jugement  suivant  : 

La  Cbur,  après  avoir  entendu  les  parties  par  leurs  avo- 
cats sur  le  mérite  de  cette  cause,  examiné  la  «  procédure, 
pièces  produites,  et  le  témoignage,  et  avoir  sur  le  tout  mû- 
rement délibéré,  considérant  que  la  seule  portion  ou  partie 
de  l'immeuble  revendiqué  par  les  demandeurs  et  désigné 
en  leur  diéclaration,  dont  le  défendeur  est  en  possession, 
est  désignée  comme  suit,  savoir  :  ^*  Tenant  par  un  bout  à 
**  la  profondeur  de  la  terre  qui  a  son  front  sur  le  chemin  de 
^*  Chambly,  à  l'autre  bout  à  la  terre  de^s  héritiers  Bigon- 
^^  nesse,  du  côté  nord-est  par  la  terre  de  Julien  Brosseau  et 
^*  de  l'autre  par  la  terre  du  docteur  Grosbois,"  et  qu'il  en  a 
été  ainsi  en  possession,  tant  par  lui  que  par  ses  auteurs  et 
prédécesseurs,  les  propriétaires  de  la  terre  qui  a  son  front 
sur  le  chemin  de  Chambly,  depuis  plus  de  trente  ans,  et  ce 
franchement,  publiquement  et  sans  inquiétation,  ce  qui  ap- 
pert par  la  preuve,  et  que  par  là  il  en  a  acquis  la  propriété 
par  la  prescription  de  trente  ans,  par  lui  invoquée  dans  et 
par  son  plaidoyer,  a  débouté  la  dite  action,  avec  dépens. 

C'est  ce  jugement  dont  était  appel. 

MiBRsniTH,  Justice,  dissenting, — It  is  established  in- 
eontrovertibly  that  the  real  estate  in  dispute  in  this  cattse 
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Ibrms  part  of  a  lof  of  land  granted  by  the  Baroness  ai 
Longaenil  to  one  Dnbcan  Motttgoinery,  bj  a  deed  of  sale 
and  concession  bearing  date  the  87th  October,  1809  ;  and 
that  the  appellants  are  the  legal  representatives  of  the  said 
Montgomery.  It  is,  also,  I  think,  sufficiently  proved  that 
Montgomery  took  possession  of  the  land  so  granted  to  hiiiK 

Léon  Bigonnesse,  the  owner  of  an  adjoining  farm  says  r 

^<  J'ai  connaissance  que  le  dit  feu  Duncan  Montgomery, 
*^  a  souvent  vendu  du  bois  sur  ce  terrain  aux  habitants  de 
"  Chambly  ;  il  vendait  ce  bois  au  demi  arpent,  ou  au 
^^  voyage.    Je  n'ai  pas  acheté  du  bois  moi-même,  du  dit 

"  Montgomery,  parceque  nous  en  avions  sur  notre  terre." 

« 

The  evidence  of  this  witness  is  confirmed  by  that  of 
Antoine  Bigomiesse  and  Joseph  Huot;  and  considering 
that  Montgomery,  had,  beyond  doubt,  a  good  title  to  the 
land  respecting  which  it  is  proved  he  exercised  acts  of 
ownership,  I  think  that  the  fact  of  his  having  taken  posses* 
sion  it  sufficiently  proved,  (t)  At  the  same  time  it  may  be  ob- 
served that  the  title  deed  of  1809,  from  the  Baroness  of 
Longueuil  to  Montgomery,  upon  which  the  plaintiffs  rely, 
bears  date  before  the  commencement  of  the  possession  of 
Huot,  which  the  defendant  wishes  to  unite  to  his  own  ^ 
and  authorities  are  not  wanting  to  establish  that,  under  QUch 
.  circumstances,  the  title  of  the  plaintiffs  ought  to  prevail  over 
the  subsequent  possession  relied  on  by  the  defendant. 

The  well  known  lule  on  this  subject  as  it  is  to  be  found 
in  Merlin's  Repertoire  is  as  follows  :  ^*  Mais  quatid  le 
*^  titre  que  vous  produises  est  antérieur  à  la  possessioji  de 
*Ma  personne  contre  laquelle  vous  avez  une  dém.%ndeL«ii 
*^  revendication,  il  est,  seul,  suflSsànt;  pareequ'on  présunn^ 
*^  que  celui  qui  vous  a  vendu  ou  donné  l'héritage,  en. était 
<<  le  possesseur  et  le  propriétaire.  ^'  (i) 


STropIoDff^PraMriptton,  p.  4U,  No.  261,  and  àuthoritiaf  in  not»  ff)  Bd. of  1S3S. 
M^SbD^Up^  V«Ko  B^mOMàoù,  S  11»  No.  8,  idil^iè,  p.  tk 
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Tha  flftBAe  rale  is  to  be  found  in  Giayot^s  Repertoire  ;  (1) 
^nd  evidently  has  been  taken  from  the  No.  SS4,  of  Pothier, 
*^  Traité  du  Domaine  de  Piopriété.  '*  In  the  present  case  no 
doubt  has  been  cast  upon  the  title  from  the  Baroness  of 
Longueuil  to  Montgomery  ;  and,  according  to  the  foregoing 
authorities,  under  that  title,  which  has  not  been  questioned, 
and  is  of  ancient  date,  the  plaintifls  ought  to  have  judg- 
ment in  their  favour,  unless  the  subsequent  possession  upon 
which  the  defendant  relies  is  sufficient  to  support  his  plea 
of  prescription. 

The  chief  question,  as  to  this  part  of  the  case,  ia  as  to 
whether  the  defendant  can  avail  himself  of  the  possession 
of  Huot,  anterior  to  his  own,  there  being  nolhing  to  con- 
nect the  two  possessions,  excepting  that  the  one  appears 
to  have  followed  immediatly  after  the  other. 

The  aufhorities  'cited,  as  to  this  point,  by  the  learned 
counsel  for  the  plaintifis  in  the  Court  ^elow,  now  the  ap- 
pellants, seem  to  me  to  establish  clearly  that  this  question 
ought  to  be  answered  in  the  negative. 

Nothing  can  be  more  explieit  than  the  rule  from  Troplong, 
quoted  by  the  appellants.  "  Il'faut  quUl  y  ait  entre  le  pos- 
'"^  sesseur  actuel  et  le  précédent  possesseur,  une  relation 
*^  juridiqua,  car  s'ils  se  trouvaient  juxtaposés,  sans  un 
"  lien  de  droit,  (which  is  exactly  the  case  before  us)  Pu- 
"  ninn  ne  pourrait  s^opérer^  (2)  And  the  example  given  by 
Troplong  shows,  beyond  doubt,  that  in  the  passage  just 
quoted,  he  had  reference  to  the  prescription  of  thirty  years, 

Troplong  refers  to  Dunod,  page  20,  where  we  find  the 
following  passage. 

^^  L'on  peut,  pour  rendre  la  prescription  complète, 
*^  joindra  à  sa  possession,  celle  de  son  auteur  médiat  ou 
"  immédiat,  soit  qu'on  y  sit  succédé   à  tili-e   universel  ou 


(1)  aajot,  Kep.,  Toi.,  15,  p„  622,  Verbo  ReT^ndioation. 

(2)  Troplong,  Prescription  No.  436. 
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^^  particulier,  à  titre  lucratif  ou  onéreux.  Si,  par  exemple, 
^^  l'on  est  héritier  d'une  personne  qui  ait  possédé  pendant 
^^  vingt  ans,  il  suffira  d'en  posséder  encore  dix,  pour  pres- 
**  crire  par  trente  années.  '* 

Dunod,  it  is  also  plain,  speaks  of  the  prescription  of 
thirty  years  ;  and  in  common,  as  I  believe,  with  all  the 
other  writers  on  the  subject,  (1)  takes  it  for  granted  that 
one  man  cannot  take  advantage  of  the  possession  of 
another,  unless  he  has  succeded  to  such  other  ^^  à 
"  titre  universel  ou  particulier  ;  ^  unless,  in  a  word,  there 
be  between  ihem  some  legal  connecfting  link. 

As  explaining  the  trua  meaning  of  the  word  auteur  or 
prédéeesseury  I  may  here  refer  to  a  passage  in  Marcadé 
to  which  our  attention  watf>  also  drawn  by  the  learned 
counsel  for  the  appellants. 

That  author  says  ;  "  C'est  un  point  important  que  de  srf- 
^^  voir  quel  est  en  notre  matière  le  sens  précis  du  mot  au- 
"  teur,  puisque  selon  que  le  possesseur  qui  m'a  précédé, 
*^  est  ou  n'est  pas  mon  auteur,  j.e  pourrai,  ou  ne  pourrai 
"  pas  bénéficier  de  sa  4)osse.ssibn.  "  (2) 

I  may  incidentally  remark  that  here  the  author  evidently 
takes  it  for  granted  that  a  possessor  of  real  estate  cannot, 
merely  as  such,  claim  the  benefit  of  the  possession  of  the 
previous  possessor.  Marcadé,  after  adverting  to  the  rules  cm 
this  subject  laiddown  by  Pothier  and  Troplong,  gives  hi» 
own  definition  of  the  word  auteur  as  follows  :  ^^  L'auteur 
"  est  celui  à  qui  le  possesseur  actuel  a  légalement  et  ré- 
^^  gulièrement  succédé  dans  la  possession,  "  and  the  au- 
thor adds.  "  Du  moment  en  effet  que  la  substitution  du 
^^  possesseur  actuel  au  précédent  s'est  faite  d'une  maiûère 
"  légale  et  pour  une  cause  juridique,  du  moment  que  ce 
^^  possesseur  actuel    est  bien  le    successeur    légitime   de 


(1)  In  addition  to  the  authorities  cited  by  the  appellants,  Tide«  Code  Git.  da  Bai- 
Canada,  Tit.  de  la  Prasoription,  chap.  2,  art  19.. 
Ç)  Maroadé,  PreaoriptioD,  page  180. 
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^^  l'autre  dans  la  possession,  celui-ci  est  donc  bien  son  au- 
"  teur.  '' 

The  respondent  placed  great  reliance  on  the  words  '*sup- 
posé  qu'il  ne  fasse  apparoir  de  titre,"  which  form  part  of 
the  118th  article  of  our  custom  ;  but  in  my  opinion  those 
words  establish  that  a  party  claiming  the  prescription  of 
thirty  years,  need  not  show  any  other  title  than  his  pres- 
cription to  the  property  in  dispute  ;  but  they  do  not  show 
that  a  party  claiming  the  benefit  of  the  prior  possession  of 
another  person,  can  effectually  do  so,  without  showing  that 
the  second  possessor  has  taken  the  place  of  the  first,  as 
Marcade  says,  'M'une  manière  légale  et  pour  une  cause 
juridique." 

At  the  argument  in  this  cause,  I  adverted  tq  a  number 
of  petitory  actions  instituted  by  me  in  1840,  in  this  district, 
for  the  heirs  Allsopp  ;  and  on  looking  into  the  records  of 
some  of  those  cases,  I  find  that  each  of  the  defendants 
pleaded  the  prescription  of  thirty  years,  "  tant  par  lui-même 
que  par  ses  auteurs  et  prédécesseurs^^'*  and  claimed  the  value 
of  improvements  made  in  the  same  way,  tant  par  lui-même 
que  par  ses  auteurs  et  prédécesseurs^ 

.  The  defendants  in  order  to  avail  themselves  of  the  pos- 
session of  the  previous  possessors,  submitted  interrogato- 
ries such  as  the  following  to  their  witnesses. 

^'*'  From  whom  has  the  defendant  purchased  the  said  lot 
"  of  land  and  when  ?  '* 

^^  Has  not  the  defendant  purchased  said  parcel  from  one... 

^^  who  had  purchased  the  same  from  one ?''  But  these 

interrogatories  were,  of  course,  rejected  ;  and  the  judg- 
ments rendered  in  those  cases  by  ChieC-Justice  Vallières, 
and  Judges  Rolland,  Gale  and  Day,  concluded  as  follows  : 

"  The  Court  rejecting  the  defendant's  claim  for  improve- 
^^  ment  made  by  persons  who  possessed   the  said  land  be- 
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^<  fore  him,  and  by  him  called  his  auteursy  but  not  proved  to 
"  be  such.  (1) 

It  may  be  right  to  mention,  although  I  do  not  think  it 
affects  the  principle  which  those  judgments  tend  to  esta- 
blish, that  although  the  possession  proved  in  the  Allsopp 
<^ases  extended  over  a  very  long  period,  and  although  the 
improvements  proved  in  these  cases  to  have  been  made, 
were  very  extensive,  yet  it  was  also  established  that  the 
lands  in  dispute  were  generally  known  as  belonging  to  the 
Allsopp  family,  and  that  the  deif  ndants,  and  those  who  had 
been  in  possession  before  them,  were  not  generally  consi- 
dered as  the  owners  of  the  land,  but  as  persons  holding  il 
for  their  improvements. 

I  shall  conclude  by  observing  that  at  the  time  of  the  ar- 
gument in  this  cause,  it  seemed  to  me,  and  it  still  seems  to 
me,  that  to  be  convinced  of  the  unreasonableness  of  the 
doctrine  contended  for  by  the  respondent,  it  is  only  neces- 
sary to  attempt  to  apply  that  doctrine  to  any  ordinary  case  ; 
for  instance  we  shall  suppose  B,  having  held  a  l6t  of  land 
belonging  to  A,  for  a  period  of  twenty-ei^ht  years,  and  be- 
ing unwilling  any  longer  to  retain  property  not  belonging 
to  him,  to  give  it  up — and  C,  then,  without  any  authority 
Irom  B,  to  take  possession  of  the  same  land, — I  ask,  would 
it  not,  to  say  the  least,  be  quite  as  reasonable,  in  the  case 
supposed,  for  A,  the  true  owner,  to  say  that  B  possessed  for 
him,  as  it  would  be  for  C,  the  second  possessor,  to  claim 
the  benefit  of  the  possession  of  B«  And  I  fiirtber  ask, would 
it  be  possible,  in  a  controversy  between  A,  the  owner  of  the 
land  by  title,  and  C,  the  possessor  of  it  for  two  years,  to 
award  the  land  to  C,  because  in  addition  to  his  own  pos- 
session of  two  years,  another  person,  namely  B,  had  held 
the  same  land  for  twenty-eight  years. 


(1)  Vide  No.  411,  Allsopp  ti.  Scott,  1842.-407,  Allsopp  m  Buck.— 409,  Allsopp 
YB.  Qibb!>.— 412,  Allsopp  vs.  Gillard.  In  the  artiole  2235  of  the  code  civil,  it  is  tin 
word  auteur  that  is  usea,  but  our  custom  uses  the  word  pridéeetteur,  not  only  in  the 
article  respecting  the  preaorintion  of  Ihiity  yean  without  title,  but  alao  in  the  artxelei 
lespectiiiji  the  nrescription  oi  ten  and  twenty  years  with  title.  Vide  articles  113, 114 
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AgaiB,  let  us  suppoge  that  the  defendant  in  this  cause 
had  pleaded  that  one  Huot,  possessed  the  land  in  question 
lor  a  period  of  20  years,  franchement^  publiquement  et  sans 
inquiékUion  ;  and  that  he  the  defendant,  then  entered  upon 
the  land  and  possessed  it  in  the  s^me  way  for  ten  years  ; 
and  that  the  defendant,  by  his  plea  claimed  the  land  in 
consequence  of  Huot's  possession,  and  his  own, — I  think 
no  difficulty  would  be  felt  in  holding  such  plea  bad  upon 
demurrer  ;  and  yet  the  allegations  of  such  a  plea  would 
agree,  in  principle,  with  the  facts  proved  in  the  present 
case. 

When  this  view  of  the  case  was  mentioned  at  the  argu- 
ment, the  senior  counsel  for  the  respondent  observed,  that 
there  is  a  presumption  in  favor  of  the  second  possessor, 
that  he  is  entitled  to  the  possession  of  the  first.  No  autho- 
rity, however,  was  then  cited,  or  has  since  been  sub- 
mitted, in  support  of  this  view,  which  is  opposed  to  the  opi- 
nions of  Troploag,  Dunod  and  the  other  writers  on  this 
subject,already  adverted  to,  and  it  will  be  recollected  that  the 
Court  of  King's  Bench  at  Montreal,  Chief-Justice  Vallières 
bâing  president,  refused  to  admit  such  a  presumption,  even 
to  support  a  claim  for  improvements. 

Upon  the  whole  it  seems  to  me  that  the  plaintiffs  showed 
a  good  title  to  the  land  in  dispute,  namely  the  grant  from 
the  Baroness  of  Longueuil,  in  1809  ;  and  therefore  that  the 
defendant  was  not  entitled  to  succeed  on  account  df  the 
weakness  of  his  adversary.  And  I  am  further  of  opinion 
that  the  defendant  was  not  entitled  to  succeed  on  account 
of  his  own  strength,  because  he  could  not  add  Huot's  pos- 
session to  his  own  ;  and  1  therefore  think  that  he  was  not 
entitled  to  the  judgment  which  has  been  rendered  in  his 
favour. 

My  bretheren,  Judges  Duval  and  Mondelbt,  agree  with 
me  in  saying  that  the  defendant  is  not  intitled  to  avail  him- 
self of  the  possession  of  Huot  ;  and  this  being  admitted 
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it  seems  to  me  to  follow,  that  the  plaintiffs,  whose  title  and 
acts  of  possession,  (by  their  admitted  auteurs)  are  long 
anterior  to  the  possession  of  thef  defendant,  oaght  to  recover 
the  land  in  dispute.     I  am  however  alone  in  this  opinion. 

MoNOELET,  Juge  : — Action  pétitoire.  Le  défendeur  in- 
voque prescription  de  30  ans,  tant  par  lui-même  que  par  ses 
prédécesseurs. 

Il  est  assez  difficile  de  savoir  à  quoi  s'en  tenir  à  Pégard 
de  Tune  ou  de  l'autre  partie. 

D'abord  la  possession  du  défendeur,  n'a  pas  été  par  lui' 
même  de  80  ans.  Que  veut  dire  ce  mot  de  la  coutume, 
prédécesseurs  ?  Suffit-ll  que  le  défendeur  possàde,et  qu'il  ap- 
paraisse qu'il  possède  ce  qu'ont  possédé  des  individus 
qu'il  ne  représente,  ni  à  titre  universel,  ni  à  titre  particu- 
lier, ou  autre  ?  J'en  doute  fort,  et  je  m'aperçois  que  ceux 
qui  ont  écrit  sur  cette  question  sont  loin  d'être  d'accord. 
Que  faire  ?  La  coutume  parle  de  prédécesseurs  :  les  Tribu- 
naux doivent-ils  dire  que  ce  mot  signifie  ou  implique  ces- 
sion de  droits  à  quelque  titre  ?  La  coutume  se  tait,  inais  la 
raison  ne  semble-t-elle  pas  nous  suggérer  qu'il  faut  qu'il 
apparaisse  quelque  rapport  entre  l^s  prédécesseurs  et<ielui 
qui,  à  sa  propre  possession,  prétend  unir  celle  de  gens  avec 
lesquels  il  ne  fait  pas  voir  qn'il  ait  le  moindre  lien  ?  Cela 
me  paraîtrait  assez  vraisemblable. 

Quant  à  la  tradition  de  la  part  de  Montgomery  aux  de- 
mandeurs, ou  à  ceux  qu'ils  seraient  dans  le  cas  de  repré- 
senter, où  en  est  la  preuve  ? 

Les  Huot  et  les  Guertin,  ayant  eu  la  possession  avant  le 
titre  des  seigneurs  à  Montgomery,  ne  s'ensuivrait-il  pas,  si 
toutefois  le  mot  prédécesseur  reçoit  de  la  part  de  la  Cour 
l'interprétation  qu'y  donne  le  défendeur,  que  cette  longue 
possession  suffirait  pour  repousser  la  prétention  des  deman- 
deurs? Je  le  penserais. 

Autre  question  : — Le  défendeur,  dit-on,  n'a  jamais  été  en 
possession  d'un  lot  décrit  comme  ayant  45  arpens,  ce  n'est 
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pas  le  même  terrain.  On  a  dit,  s'il  a  moins  de  45  arpents» 
les  demandeurs  auront  moins.  La  réponse  est  qu'il 
s'agit  de  la  description.  Or,  un  lot  de  terre,  une  terre,  un 
terrain  décrit  comme  ayant  45  arpents,  et  qui  se  trouve 
avoir  d'autres  tenants  et  aboutissants^  et  moins  d'arpents, 
n'est  plus  le  même  terrain.  Si  tel  est  le  cas,  l'action  telle 
qu'intentée,  ne  pourrait  tenir. 

Je  pense  donc  que  l'action  devait  être  déboutée,  eorame 
elle  l'a  été. 

SirL.  H.  LaFontaink,  Bart.,  Juge-en-Chef. 

Question  de  prescription  de  trente  ans  sans  titre. 

lo.  En  fait,  je  suis  d'opinion  que  le  défendeur  a  fait  sa 
preuve,  c'est-à-dire,  tant  par  lui  que  par  ses  prédécesseurs, 
il  a  possédé  par  l'espace  de  trente  ans,  ainsi  que  Pexige 
l'article  118  de  la  coutume  de  Paris. 

2o.  Le  point  de  droit  soulevé  par  les  appelants,  est  que 
Lefebvre,  l'intimé,  ne  peut  joindre  la  possession  de  Huot  à 
la  sienne,,  n'ayant  pas  prouvé  quHl  était  aux  droits  du  dit 
Huot. 

En  effet,  l'intimé  n'a  pas  produit  et  n'a  pas  invoqué  de 
titre  ;  il  s'est  contenté  d'invoquer  le  fait  delà  possession  de 
son  prédécesseur  Huot,  et  de  joindre  cette  possession  à  la 
sienne.  L'article  118  lui  donnait  ce  droit,  "  supposé  qu'il 
ne  fa2«se  apparoir  de  titre,  "  porte  le  susdit  article. 

Les  appelants  oAt  cité  plusieurs  autorités  qui,  dans  ce 
qu'elles  peuvent  avoir,  en  apparence,  d'applicable,  ne  se 
rapportent  qu'aux  prescriptions  de  10  ou  20  ans,  et  plus 
particulièrement  aux  vices  qui  entachent  ces  prescriptions, 
tous  plus  ou  moins  reconnus  dans  le  Droit  Romain,  "  mais 
ilë  n'étaient  pas  un  obstacle  à  la  prescription  trentenaire,  '^ 
dit  Troplong,  au  No.  4S7,  le  deuxième  qui  suit  le  No.  cité 
par  les  appelants,  Dunod  a  aussi  été  cité  par  eux  :  ^*  Mais 
"  l'autorité  de  Dunod^  "  ajoute  Troplong^  au  No.  442  "  est 
^'  ici  très  suspecte  :  il  a  laissé  en  route  son  guide  habituel^ 
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"  d'Aîgentrée,  et  n'a  pas  fait  jattention  à  cette  doctrine  du 
^^  savant  interprète  de  la  coutume  de  Bretagne  :  ^  Lorsque 
^*  nous  interrogeons  nos  institutions,  ùous  trouvons  que 
^^  l'usage  du  barreau,  le  consentement  du  peuple,  l'autori- 
^^  té  du  droit  national,  nous  ont  afirançhi  de  ces  distinc- 
"  tions  de  vices  réels  et  personnels.'  Nous  les  avons  ex* 
^^  dus  de  la  pratique  et  des  jugements.  Aucun  vice  ne 
^^  s'oppose  à  l'acquisition  des  tiers  par  la  prescription. 
"  L'utilité  publique  l'a  emporté  chez  nous,^  et  nous  avons 
^^  voulu  consolider  le  domaine  des  choses  et  tranquilliser 
"  les  acquéreurs.  " 

"  Dunod,"  dit  TroploQg,  '^  a  pu  penser  peut  être  que  d'Ar- 
^^  gentrée  n'a  ainsi  parlé  que  pour  la  coutume  de  Bretagne  ; 
^'  mais  tel  était  le  droit  commun.  " 

Il  nous  suffit  de  comparer  les  trois  articles  de  la  cou- 
tume de  Paris,  qui  ont  rapport  aux  deux  principales  divi- 
sions de  la  prescription.  L'article  113  (prescription  de 
10  ou  20  ans)  dit  "  ajuste  titre  et  de  bonne  foi  j  tant  par  lui 

que  par  ses  prédécesseurs  dont  il  a  le  droit  et  cause " 

et  l'article  114,  sur  la  même  prescription,  "  par  lui  et  ses 
préd,écesseurs,  desquels  il  a  le  droit  et  cause.  •  •  .ajuste  titre, 
et  de  bonne  foi.  •  •  •  " 

Dans  l'article  1 18,  prescription  trentenaire,  on  trouve 
bien  les  mots  "  tant  par  lui  que  par  ses  prédécesseurs," 
mais,  ni  avant,  ni  après,  on  ne  trouve  ceux,  ^*  dont  il  a  le 
droit  et  cause,  "  non  plus  que  ceux,  "  à  juste  titre  et  de 
bpune  foi,"  des  articles  113  et  114.  Puis  on  lit,  de  plus, 
dans  l'article  \\%  ^y  supposé  qu'il  ne  fasse  apparoir  de  ti- 
tre." En  presQription  de  dix  ou  vingt  ans,  il  faut  un  titre  ; 
de  plus,  pour  avoir  droit  a  la  jonction  des  possessions^  il 
faut  que  celui  qui  invoque  la  prescription  établisse  qu'il  ^^  a 
le  droit  et  cause,"  de  son  prédécesseur,  soit  à  titre  univer- 
sel, tel  qu'un  héritier,  soit  à  titre  particulier,  tel  qu'un  ache- 
teur. Bien  de  cela  n'est  exigé  en  prescription  trentenaire. 
"  Celui  qui  n'a  ni  titre  ni  bonne  foi  "  dit  Troplongy  au  No. 
819,  ".  prescrit  contre  toutes  les  actions  personnelles  et  réel- 
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"  les  par  trente  ans."  C'est  en  commentant  Piarticle  2262  du 
Code  Civil,  que  Troplang  s'exprime  de  la  sorte,  et  Pon  sait 
que  cet  article  est  ainsi  conçu  :  "  Toutes  les  actions,  tant 
"  réelles  que  personnelles,  sont  prescrites  par  trente  ans, 
"  sans  que  celui  qui  allègue  cette  prescription  «soit  obligé 
"  d'en  rapporter  un  titre,  ou  même  qu'on  puisée  lui  opposer 
"  Texception  déduite  de  la  mauvaise  foi."  C'est  en  ce 
qui  peut  regarder  la  question  qtiî  nous  occupe,  la  simple 
répétition  de  Particle  1 18  de  la  Coutume  de  Paris. 

Cet  article  permet  à  uii  défendeur  qui  est  troublé,  et 
qu'il  exempte  de  faire  "  apparoir  de  titre,^  de  "  bonne  foi,'* 
non  plus,  par  conséquent  qu'il  *'  a  le  drbit  et  cailse,"  de  son 
prédécesseur,  de  joindre  seulement  la  possession  de  Ce  pré- 
décesseur à  la  isiennè.  Voilà  toute  la  preuve  que  la  Cou- 
tume exige  du  défendeur,  qui  invoque  la  prescription  tren- 
tenaire.  C'est  un  simple  fait  que  le  défendeur  a  la  liberté 
et  le  droit  de  prouver,  sans  prouver  en  même  temps  les  rap- 
ports qui  ont  pu  exister  entre  lui  et  son  prédécesseur,  au- 
trement, il  faudrait  aller  au  delà  de  l'article  118,  et  dire 
qu'il  exige  ce  qui  n'y  est  pas  écrit,  ou  plutôt  qu'il  exige 
même  le  contraire  de  ce  qui  y  est  écrit,  à  savoir  :  *^  sup- 
posé qu'il  ne  fasse  apparoir  de  titre." 

Si,  en  pareil  cas,  un  défendeur  doit  être  tehu  à  faire  la 
preuve  des  rapports  qui  ont  pu  exister  entre  lui  et  son  pré 
décesseur,  ce  ne  pourrait  être  tout  au  pltis,  ce  me  semble, 
qu'une  preuve  verbale.    Or  les  témoins  prouvent  que  l'in- 
timé a  acquis  de  Huot,  ou  de  ses  héritiers. 

Je  suis  doiic  d'avis  de  confirmer  le  jugement. 
Le  jugement  de  la  Cour  Sùpérietire  eist  confirmé. 
DoRioN,  DoRiON  et  Sénégal,  pour  les  appelaats. 
.   MoBKAu,  OuvÊofr  et  Modiir,  pôinr  l'intimé. 
SttTART,  Henrt,  Q.  C,  conseil. 
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COURT  DE  CIRCUIT.— QUEBEC. 
Présent  : — Taschereau,  Juge. 


No.  1293. 


FircHs  • Demandeur 

•  -vs. 

Talbot,  •%•••••, • Défendeur. 

€t 

.Laritiere  c/ a/ % Tiers-Saisis. 


Held  :— lo.  That  an  obligation  entered 
into  by  a  married  woman,  téparée  de 
hien$,  for  a  debt  dae  by  her  hnsband, 
will  be  declared  null,  at  the  instance  of 
»  third  party  in  the  oaase. 

2o.  That  to  be  admitted  to  disprove 
the  contents  of  saoh  an  instrament  by 
•ral  cTidenee  there  mnst  be  a  «omsicnoe- 
ment  de  preuve  pmr  éorii. 


Jugé  : — ^lo.  Qn'one  obligation  oonseotie 
par  une  femme  mariée,  séparée  de  biens» 
pour  une  dette  de  son  man,  sera  déclarée 
nulle,  à  La  réquisition  d'un  tiers,  partie  à 
la  cause. 

2o.  Que  pour  pouToir  être  admis  à 
faire  preuve  du  contenu  d'une  telle  obli- 
gation il  faut  qirtl  y  ait  eommencemeot 
de  pceuve  par  écrit 


Jugement  rendu  le  24  octobre, -1863. 


Le  demandeur  avait  émané  une  saisie-sitrèt  après  juge- 
ment contre  le  défetnleur  entre  les  mains  de  T.  Lari  vière,  J. 
Parent  et  Dame  Rose  Talbot,  épouse  dûment  séparée  de 
biens,  par  contrat  de  mariage,  du  dit  Parent. — Larivière, 
un  des  tiers-saisis,  répondit  qu'il  ne  devait,  ni  qu'au- 
cune circonstance  lui  donnait  lieu  de  croire  qu'il  devrait  à 
l'avenir,  aucune  somme  au  défendeur.  Le  demandeur 
contesta  la  déclaration  du  tiers-saisi,  Larîvière,  alléguant 
que  Larivière  était  endetté  envers  le  défendeur  pour  hono- 
raires, frais  et  déboursés,  dans  plusieurs  causes,  dans  les- 
quelles le  défendeur  avait  occupé  pour  le  tiers  saisi  comme 
son  avocat,  et,  notamment,  que  Larivière  était  endetté  en- 
vers le  défendeur  en  une  somme  de  £-17  19  pour  frais  etc., 
dans  la  cause  de  Larivière  vs.  Boivin. 

Le  tiers-saisi  répondit  à  èette  contestation  qu'il  ne  de- 
vait rien  au  défendeur,  mais  qu'au  contraire  le  défendeur 
lui  était  endetté  :  1^  en  la  somme  de  £153,  avec  intérêt, 
montant  d'une  obligation  par  laquelle  le  défendeur,  avec 
deux  autres  personnes  y  mentionnées,  s'obligeait  de  payer 
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au  tiers-saisi,  Larivière,  la  susdite  somme,  et  que  le  dé* 
fendeur  était  convenu  avec  Larivière  que  les  services  que  le 
défendeur  lui  rendrait  resteraient  en  à-compte  de  l'obliga- 
tion, et  que  les  deux  autres  personnes  y  mentionnées 
étaient  insolvables  et  incapables  de  payer  aucune  partie  de 
l'obligation  ;  2o.  en  la  somme  de  £tO  12  5^,  montant  du 
jugement  dans  une  cause  de  Larivière  vs.  Talbot. 

Le  demandeur  répliqua  que  quant  à  la  somme  de  £153, 
montant  de  l'obligation  produite  par  le  tiers-saisi,  pour  la- 
quelle somme  le  défendeur  se  serait  porté  caution  de  la 
dite  Rose  Talbot,  tel  qu'il  était  prétendu  par  le  tiers-saisi, 
le  défendeur  ne  pouvait  être  tenu  de  la  payer  au  tiers-saisi, 
attendu  que  l'obligation  avait  été  ôonsentie  par  la  dite 
Rose  Talbot,  séparée  de  biens  du  dit  Parent,  son  mari, 
pour  les  dettes  personnelles  dues  par  le  dit  Parent  à  Lari- 
vière ;  que  le  montant  de  l'obligation  étant  pour  argent 
prêté,  billets  promissoires  et  autres  dettes  personnelles  dues 
par  le  dit  Parent  à  Larivière,  la  dite  Rose  Talbot  ne  pou- 
vait légalement  s'engager  de  payer  cette  somme  ;  que 
l'intention  de  Larivière  en  faisant  passer  cette  obligation 
au  nom  de  Rose  Talbot  était  frauduleuse,  en  autant  que  la 
dite  Rose  Talbot  ne  lui  devait  rien  alors  ;  que  Tobligation 
étant  nulle  de  plein  droit,  quant  a  la  débitrice  principale,  et 
le  dit  défendeur  étant  sa  caution,  il  ne  se  trouvait  pas  engagé 
envers  Larivière  ;  qu'une  femme  n'étant  tenue  des  dettes 
de  son  mari  que  comme  commune  en  biens,  et  la  dite  Rose 
Talbot  n'ayant  jamais  été  commune  en  biens  avec  le  dit 
Parent,  et  le  montant  de  l'obligation  n'étant  pas  une  dette 
de  la  communauté,  Larivière  ne  pouvait  compenser  le 
montant  qu'il  devait  au  défendeur  au  moyen  de  cette  obli- 
gation. ^ 

A  ce  dernier  plaidoyer  le  tiers-saisi,  Larivière,  répondit 
en  droit,  que  la  réplique  spéciale  du  demandeur  ne  pou- 
vait valoir,  et  devait  être'rejetée  du  dossier,  "  en  autant 
"  que  le  demandeur  excîpe  du  droit  d'autrui,  et  que  la  dite 
^^  Dame  Talbot  n'est  pas  en  cause  comme  partie,  et  qu'elle 
^^  ne  conteste  pas  la  validité  de  la  dite  obligation.  " 
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Dbchsits  pour  le  demandeur,  produisit  les  autorités  sui- 
vantes :  lo.  Sur  la  question  de  savoir  si  la  femme  non  comr 
mune  en  biens  peut  être  responsable  pour  les  dettes  de  son 
mari  :  Dec-  B.  C.  Vol.  S,  p.  189,  Jodoin  et  Dufresne  et  uaf^i — 
Stat.  Réf.  B.  C,  eh.  37,  neoX.  66,  et  la  cause  de  Little  et 
Diganard,enappeL(l)  So.  L'obligation  étant  nulle,Ia  caution 
de  la  femme  est-elle  déchargée  ?  Poth.  Obligations,  Nos.  S66» 
367,  377  et  suivants,  393,  396  et  les  Nos.  60,  61.  So.  Le 
créancier  de  la  caution  peut-il  demander  la  nullité  du  cau- 
tionnement. 4o.  Si  une  preuve  verbale  suffit  pour  contredire 
un  acte  authentique.  Dec.  B.  C.  Vol.  9,  p.  800  et  347, 
Marcille  et  Foumier  et  al  :— Ibid  ;  Vol.  2,  p.  326.  Halcro 
et  Delesderniers.       « 

Malouin,  pour  le  tiers-saisi.  Le  demandeur  ne  peut 
réussir  dans  sa  contestation  de  la  déclaration  du  tierfr^aîsi, 
parce  que  Pacte  d'obligation  est  valable,  si  non  pour  le  tout, 
au  moins  pour  une  grande  partie.  L'argent  mentionné  à 
Pacte  a  été  avancé  par  Larivière  à  la  femme  séparée  de 
biens,  et  le  défendeur  est  la  caution  de  sa  femme  envers 
Larivière.  Quand  bien  même  l'obligation  serait  nulle 
en  partie,  la  caution  ne  serait  pas  pour  cela  déchargée, 
elle  continuerait  bonne  pour  la  partie  de  l'obligation  qui 
resterait.  (2)  D'ailleurs  la  preuve  faîte  par  le  deman^ 
deur  est  illégale,  il  n'a  aucun  commencement  de  preuve 
par  écrit. 

Taschkribau,  Juge  : — Deux  questions  s'élèvent  dans 
cette  cause  :  lo.  Le  cautionnement  consenti  par  le  défen- 
deur est-il  nul,  2o.  Comment  peut-on  prouver  que  la  somme, 
au  lieu  d'être  prêtée  à.la  feDime,  a  été  vraiment  prêtée  au 
mari.  • 

Quant  à  la  première  question  je  suis  opinion  que  l'obli* 
gation  ou  le  cautionnement  du  défendeur  est  nul  ou  an* 
nullàble,  et  cela  parceque   l'obligation  de  la  part  de  la 

G)  12  Dm.  b.  0._p.  178. 
(S)Potii.,  Oblig.lfô.875. 
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femme  est  frauduleuse,  mais  comment  la  prouver  nulle  ? 
Od  ne  peut  détruire  cet  acte  solennel  que  par  une  preuve 
par  écrit,  ou  au  moins  par  un  commencement  de  preuve 
par  écrit.  L*on  a  cité  la  cause  de  Marcille  et  Fournier, 
rapportée  au  Vol.  9,  Dec.  B.  C.  pp.  SOO  et  847,  où  il  a  été 
décidée  qu'une  preuve  orale  serait  admise  contre  un  acte 
authentique.  Les  raisons  données  lors  du  jugement  étaient 
que  les  faits  particuliers  de  la  cause  donnaient  lieu  à  la 
preuve  testimoniale. 

Mon  opinion  est  qu'on  ne  peut  pas  détruire  un  acte  aussi 
solennel,  aussi  important,  qUe  l'acte  d'obligation  en  la  pré- 
sente cause  sans  une  preuve  absolument  sans  tache, ''et 
contre  laquelle*  il  ne  peut  y  avoir  aucun  doute  ou  reproche. 

Jugement  : — La  contestation  de  la  déclaration  du  tiers- 
saisi  est  renvoyée. 

Dkchknk,  pour  le  demandeur. 

LioARÉ  et  Malouin,  pour  le  tiers-saisi. 
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QUEEN'S  BENCH,  ) 
ÂPPJBAL  SrojB.        s 
Before  : —  Atlwin,    Dutal,   Mbrsdith,  Mondelet 
BfiRTHKLOT,  Justices. 


DISTRICT  OF  MONTREAL. 

and 


Bruneau •.•••......   Appellant. 

and 
Prévost, etal.,..  •..* •  •  •  •  •  Respondents. 


Held  :— Thatajadgment  rendered  by 
the  Cirouit  Goart,  on  an  appeal  from  a 
judgment  of  Justioea  of  the  Peace,  homo- 
togating  a  report  of  experts  as  to  a  cow* 
d^eau,  and  oondemninjj^  the  appellant  to 
«ay  the  costs  otexpertiëe,  is  final  ;  and  that, 
wader  the  24  Viet.,  Cap.  30,  no  appeal  to 
the  Ooart  of  Queen's  Bench  can  be  had. 


Jugé  :--QQ'an  jugement  rendu  par  I& 
Cour  de  Circuit,  sur  un  Apptï  d'un  juge- 
ment de  Juges  de  Paix,  homologuant  ut 
rapport  d'experts  quant  à  un  cours  d^ean, 
et  condamnant  rappelant  aux  fraia  da 
l'expertise,  est  finale;  et  que,  sous  la 
24ème  Vie,  «ap.  30,  aucun  appel  est 
permis  à  la  Cour  du  Banc  de  la  Reine. 


Jadgment  rendered  the  7lh  March,'  1863. 

In  this  case  it  appeared  that  on  the  22d  June,  1861,  a  ré- 
partition  of  certain  works  to  be  done  on  a  court  d*eau^  in 
the  parish  of  St.  Julie,  county  of  Verchères,  was  made 
and  deposited  by  the  respondents,  and  that  on  appeal  to 
Justices  of  the  Peace  an  expertise  was  ordered,  and  the 
report  of  the  experts  homologated  by  the  Justices  of  the 
Peace,  and  the  appellant  condemned  to  pay  the  costs  of  the 
expertise^  £SO.0Aij  by  judgment  of  the  5th  August,  1861. 
On  appeal  to  the  Circuit  Court,  Montreal,  judgment  was 
rendered  (Badgley,  J.)  on  the  27th  September,  1861,  dis- 
missing the  appeal.  The  judgment  did  not  contain  any 
reasons  or  grounds,  but,  in  rendering  the  judgment,  the 
Court  stated  that  it  held  the  judgment  of  the  magistrates 
to  be  final. 

An  appeal  was  taken  to  the  Court  of  Queen's  Bench, 
which,  on  motion  by  the  respondent,  was  dismissed. 

Judgitient. — "  Considérant  que  le  dit  Olivier  Théophile 
Bruneau,  le  requérant  pour  appel  à  cette  Cour,  du  jugement 
rendu  le  27  septembre,  1861,  par  la  Cour  de  Circuit,  poor 
le  district  de  Montreal,  avait  déjà  épuisé  devant  la  dite 
Cour  de  Circuit  le  droit  d'appel  qui  lui  était  donné  devant 
la  dite  Cour,  en  vertu  des  dispositions  du  chap.  SO  de  la 
S4me  Victoria,  intitulé  :  ^^Acte  pour  amender  VActe  d^A- 
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gricuUure^^^  et  que,  par  conséquent,  il  n'avait  pas  le  droit 
de  se  pourvoir  par  un  second  appel  à  cette  Cour,  a  accordé 
et  accorde  la  motion  des  dits  Pierre  Prévost,  et  autres,  pour 
le  rejet  de  la  dite  requête  du  dit  requérant,  laquelle  est  par 
le  present  jugement  rejetée,  avec  dépens  de  la  dite  motion." 

DoRioN,  DoRioN  and  Sevécal,  for  appellant. 

Cartier  and  Pominvili^e,  for  respondents. 


DISTRICT  OF  MONTREAL. 


QUEEN'S  BENCH,  é 
Appeal  side.         J 
Before  : —  Sir   L.   H.   LaPontaine,   Bart.,  Chief- Justice, 
Duval,  Meredith  and  Mondblet,  Justices. 


The  Corporation  of  the  Parish  of  St. 

Philippe.  •••••.•..•••••••• •  Appellant. 

and 
LussiER. ••••••  •••.••••  •'•  ••• ...••.   Respondent. 


Held  :--Thftt  where  no  eTidenoe  has 
been  taken  in  writing  in  the  Goart  below, 
BO  appeal  oan  be  institated. 


Jugé:— Qne  lorsque  les  témoignages 
n'ont  pas  été  pris  par  éorit  dans  la  Coor 
inférieore,  anoun  appel  ne  peut  être 
institué. 


Judgment  rendered  the  Sd  September,  1863. 

Motion  to  quash  and  set  aside  the  appeal  on  the  ground 
that  there  was  no  such  municipal  body  ;  because  jugdment 
was  rendered  in  a  non-appealable  action  ;  because  witnesses 
were  examined  whose  depositions  were  not  reduced  to 
writing  ;  because  the  sum  in  dispute  was  not  over  $100,  and 
did  not  relate  to  any  fee  of  office,  &c-  The  appeal  was  ins» 
tituted  from  a  judgment  dismissing  an  action  brought 
against  the  respondent  for  £12.10,  currency,  being  her  pro- 
portion of  costs  of  a  répartition  as  to  a  road. 

Jugement. — ^^  La  Cour  après  avoir  entendu,  etc.,  eto^ 
rejette  le  dit  appel  avec  dépens." 

Bélanger  and  Dssnoters,  for  appellant. 

Kerb  ûd  Nagle,  for  tèspondëiit. 
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QUEEN^S  BENCH, 
Appkal  Side. 


DfSTRICT    OF 


MONTREAL, 
and 


Before  :  —  Ati/WIn,  Dotal,  Mebsdith,  Mqni>blbt 
Bkbthslot,  Jueiicee. 


Knowlton,  e^  al r... r....   Appellants. 

and 
Clarke,  e/ a^ ..••••••  «• r Begpondenis. 


Held  :— That  the  sufBoienoy  of  the  se- 
curity in  Appeal  oaanot  be  questioned  hj 
a  preliminary  excM>ti(m  ;  and  that  sach 
ezoeption  will  be  diamiased  on  motion. 


Jugé  : — Que  la  f  aflisanoe  da  eaationiM-' 
ment  en  appel  ne  pentdtre  miae  en  quef* 
tion  par  une  exception  préliminaire  ;  et 

2 ne  telk  exception  sera  reuToyée  &▼•• 
épens. 


Jadgment  rendered  the  3d  March,  1863. 

On  the  27th  January,  1863,  the  respondent  filed  in  ther 
Queen's  Bench  a  pleading  entitled  *'  exception,"  commea- 
cing  in  these  words  :  "  The  respondents  by  this  exception, 
^^  say  that  the  Court  ought  not  to  have  or  take  cognizance  of 
^^  the  appeal  in  this  matter,  but  that  the  said  appeal  ought  to 
"  be  declared  non-recevable^  firstly,  &c.,  &c.," — setting  up 
the  insufficiency  of  the  security,  and  concluding  that  the 
appeal  be  declared  non-recevable^  and  thereupon  dismissed, 
with  costs. 

On  the  18th  February  a  demand  of  answers  to  tbi» 
exception  was  -served  on  tbe  appellants^  and  on  the  Sd 
March,  1863,  the  respondents  moved  for  leave  to  proceed 
exporte  ^^  on  the  preliminary  plea  pleaded  upon  the  present 
«ppeal,"  for  want  of  an  answer,  and  on  the  same  day  the 
appellants  moved  that  the  exception  be  dismissed  as  irre- 
f;alar. 

Motion  to  dismiss  exception  granted,  and  motion  to  pn>-. 
eeed  exTwr/e  rejected  with  costs. 

MgKat  and  Ausnw,  for  appellants. 

Robertson,  A.  &  W^,  foi  respondent».. 


AN   INDEX 

OF  TRK 

PRINCIPAL  MATTERS. 


ABSENTEES.— Fi<ie  Plbaduvcb,  sbbticb  or. 

'ACTION  EN  BORNAGE.— Ft(ic  Actions,  Cumulation  or. 

ACTION,  ilETUBN  OF.— Fi^e  CotTs. 

ACTION,  SERVICE  OF.— Pleadings. 


Held  : — That  where  the  cause  of 
action  has  arisen  in  Lower  Canada, 
a  writ  ad  respondendum  saed  out 
under  the  provisions  of  the  63rd 
section  of  the  Consolidated  Statutes 
for  Lower  Canada,  chapter  83,  for 
serrice  in  Upper  Canada,  is  cor- 
rectly adiiressed,  and  may  be  validly 
served  in  Upper  Canada,  by  any  li- 
terate person,  although  only  direc- 
ted, "  To  all  and  every  the  bailiffs 
ef  the  Superior  Court  for  Lower  Ca- 
nada, appointed  for  the  District  of 
Quebec." 

Morgan  vs,  Benjamin. 


Jugé  : — Que  lorsque  la  cause  d'ac- 
tion a  origine  dans  le  Bas-Canada, 
un  writ  ad  respondendum  émané 
en  vertu  des  dispositions  de  la  63me 
section  des  Statuts  Refondus  du 
Bas-^Canada;,  chapitre  83,  pour  être 
signifié  dans  le  Haut-Canada,  est 
correctement  adressé,  et  peut  être 
valablement  servi  dans  le  Haut- 
Canada,  par  une  personne  lettrée, 
quoique  seulement  adressé,  <<  A 
tous  et  chacun  les  huissiers  de  la 
Cour  Supérieure  pour  le  Bas-Cana- 
da, appointés  pour  le  district  de 
Québec." 
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ACTIONS,  CUMULATION  OF.— Pjetitory  action.— Action  in 

BOBNAOfi. 


Held  :— lo.  That,  in  the  case 
submitted,  there  were  three  different 
and  incompatible  actions,  Ist.  a 
petitory  action,  2nd  an  action  to 
nave  a  certain  excavation  filled  up, 
3rd  an  action  complaining  of  a  cer- 
tain passage  being  too  high  ;  that 
these  actions,  although  arising  out 
of  a  certain  deed  of  sale  from  the 
plaintiff  to  thd  defendant,  could  not 
De  joined. 

2o.  That  an  action  au  pititoire 
cannot  be  maintained  if  brought  by 
one  proprietor  against  a  neighbouring 
proprietor,  complaining  of  empié- 
tatûm  on  his  lot  ;  the  action  in  such 
case  being  the  action  en  bornage. 

Motftrtson  vs.  Stuart* 


Jugé  :— lo.  Que,dans  Paction  in- 
tentée, il  y  avait  cumul  de  trois  ac- 
tions différentes  et  imcompatibles, 
lo.  une  action  pétitoire,  2o.  une  ac- 
tion pour  faire  remplir  une  excava- 
tion, 3o.  une  action  alléguant  qu'un 
certain  passage  était  trop  haut  ;  que 
ces  actions,  quoique  résultant  du 
même  acte  de  vente  par  le  deman- 
deur au  défendeur,  ne  pouvait  être 
jointes. 

2o.  Qu'une  action  pétitoire  ne 
peut  être  portée  par  un  propriétaire 
contre  son  voisin,se  plaignant  d'em- 
piétation  sur  sa  propriété  ;  l'action 
en  pareil  cas  étant  l'action  en  bor- 
Inage. 
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ACTION 

Heldy  in  the  Superior  Court  : — 
That  a  defendant  pleading  the  pres- 
cription of  thirty  years  to  a  petitory 
action,  may  avail  hii^self  of  the 
possession  of  the  previous  posses- 
sor, without  establishing  anything  to 
connect  the  two  possessions  : 

Andy  in  the  Court  of  Appeals  : — 
That,  under  the  circumstances  of 
the  case,  the  action  ofth-  plaintifif 
was  rightly  dismissed  ;  the  majority 
of  the  Court  being  of  opinion,  how- 
ever, that  the  defendant  had  no 
right  to  take  advantage  of  the  pos* 
aession  of  the  previous  possessor, 
there  beins  no  proof  of  any  legal 
connecting  link  oetween  them. 

Sioddart  and  Lejebvrt. 


PETITOIRE.— Possession. 

Jugé,  en  Cour  Supérieure  : — 
Qu'en  opposant  la  prescription  tren- 
tenaire  a  une  action  pétitoire,  un 
défendeur  peut  se  prévaloir  de  la 
possession  du  possesseur  antérieur, 
sans  qu'il  soit  besoin  d'établir  au- 
cune connexité  entre  eux  : 

£t,  en  Cour  d'Appel;— Que,  dans 
les  circonstances  de  la  cause,  l'ac- 
tion du  demandeur  devait  être  ren- 
voyée ;  la  majorité  de  la  Cour,  né- 
anmoins, étant  d'opinion  que  le  dé- 
,  fondeur  ne  pouvait  prendre  avan- 
I  tage  de  la  possesion  de  son  prédé- 
cesseur, faute  d'avoir  établi  un  lien 
de  droit  entr'euz. 
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AFFAIAS  OF  STAT£.— Ftcie  Pbivilkgbd  Communicatiomi. 

A  FFID AVIT.—  Vide   Saisie-Abbkt. 

AFFIDAVIT.— rt(^   Security  FOR  Costs. 

AFFIDAVIT.— Jurat.— Attachmemt. 


1.  Held  :— That  where  an  affida- 
vit is  simply  said  to  be  '<  sworn 
**  and  acknowledged  at  the  city  of 
<'  Montreal,"  on  a  day  and  year 
mentioned,  and  signed  by  the  pro- 
thonotary  of  the  Court,  but  omitting 
the  words  '<  before  im  "  an  attach- 
ment will  be  quashed. 

Heugh  V9.  Bo89, 


Jugé: — Que  lorsqu'il  est  seule- 
ment dit  qu'un  affidavit  a  été  ^*  re- 
connu et  assermenté  dans  la  cité 
de  Montreal,  "  l'an  et  jour  y  men- 
tionnés, et  signé  par  le  protonotaim 
de  la  Cour,  mais  omettant  les  mot» 
<<  devant  fiOM  "  la  saisie  sera  mise 
de  côté. 

32 


2.  Held:— lo.  That,  «  of  the 
City  of  Kingston,  Canada  West,  " 
sufficiently  indicates  the  domicile  of 
the  plaintiff. 

2o.  That  '^maketh  oath  and 
saith,  "  imports  that  the  deponent 
has  been  duly  sworn  ;  and  that  it  is 
unnecessary  to  say  <<  having  been 
duly  sworn,  maketl;  oath  and  saith." 

3o.  That  it  is  not  necessary,  in 
describing  a  promissory  note  as  the 
cause  of  debt,  to  state  where  the 
same  was  made. 

4o.  That  it  is  not  now  necessary, 
in  an  affidavit  for  capias,  to  state 
that  without  the  benefit  of  such  writ, 
the  plaintiff  may  lose  his  remedy. 

6o.  That,  "at  Quebec,"  in  the 
jurat,  shews  sufficiently  where  de- 
ponent has  been  sworn. 


7b  Hold  to  Bail.'-Ckipias. 


Jugé  :— lo.  Que,  "  de  la  Cité  de 
Kingston,  Canada  Ouest,"  indique 
suffisamment  le  domicile  du  de- 
mandeur. 

2o.  Que  "  dépose  et  dit,"  com- 
porte que  le  déposant  a  été  dûment 
assermenté  ;  et  qu'il  n'est  pas  né- 
cessaire de  dire  '*  ayant  été  dûment 
assermenté,  dépose  et  dit." 

3o.  Qu'il  n'est  pas  nécessaire  en 
alléguant  un  billet  promissoire  de 
dire  où  tel  billet  a  éià  fait. 

4o.  Qu'il  n'est  pas  aécessaire» 
maintenant,  d'aï  léguer  dans  un  affi- 
davit pour  capias,  que  sans  l'avan- 
tage d'un  tel  writ  le  défendeur  pour- 
ra perdre  son  recours. 

6o.  Que,  .'*  à  Québec,"  dans  le 
jurat,  indique  suffisamment  où  le 
déposant  a  été  assermenté. 
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6o.  That  the  day  of  the  month  or 
the  year  may  be  written  in  figures 
in  the  jurat. 

Beny  vs.  May, 

AGIRCULTURAL 

Held  : — That  penalties  imposed 
under  the  provisions  of  the  asricui- 
taral  act,  may  be  recovered  oy  ac- 
tion before  the  Circuit  Court. 


60.  Que  la  date  du  mois  ou  Pan- 
née  peuvent  être  écrits  en  chiffres 
dans  le  j  urat. 

ACT.— Penalties. 

Jngé  : — Que  les  pénalité?  impo- 
sées en  vertu  des  disposition»  de 
l'acte  d'agricalturoy  peuvent  être 
recouvrées  par  action  devant  la 
Cour  de  Circuit. 

437 


Garneau  vs,  Gameau. 
APPEAL.—  Vide  Costs. — Pleadings. — Summons. — Conviction, 
APPEALS.— Evidence. 


1.  Held  : — That  where  no  evi- 
dence has  been  taken  in  writing  in 
the  Court  below,  no  appeal  can 
be  instituted. 


Jugé: — Que   lorsque   les  témoi* 
Çnages  n'ont  pas  été  pris  par  écrit 
dans    la    Cour    inférieure,    aucun 
appel  ne  peut  être  institué. 
7%e  CorporcUion  ofikt  Parish,  of  St,  PMUpe  and  Lussier  499 

From  Circuit  Court, 


2.  Held  :~That  a  judgment  rendered 
by  the  Circuit  Court,  on  an  appeal 
from  a  judgment  of  Justices  of  the 
Fe  ce,  homologating  a  report  of  ex- 
perts as  to  a  cours  dUau,  and  con- 
demning the  appellant  to  pay  the 
costs  of  expertise,  is  final  ;  and  that, 
under  ih^  24  Vict.,  Cap.  30,  no  ap- 
peal to  the  Court  of  Queen's  Bench 
can  be  had. 

Bruneau  and  Prévost. 

Prothonotary,  Jurisdiction 

3.  Held  : — lo.  That  one  appeal  may 
be  instituted  from  the  principal 
judgment  and  from  the  judgments 
upon  two  oppositions  m  the  same 
cause.* 

2o.  That  a  jucjgment  in  a  case  by 
default  may  be  rendered  in  vaca- 
tion by  a  deputy  prothonotary. 

3o.  That  an  action  for  the  reco- 
yery  only  of  rent  due  does  not  fall 
within  the  operation  of  the  Statute 
concerning  lessors  and  lessees,  but 
must  be  proceeded  with  in  the  or- 
dinary course. 

IVaggoner  and  Richer. 

Security 

4.  Held:— That  the  Court,    on 

cause  shewn,  will  prolong  the  delay 

for  giving  security  on  an  appeal 

from  the  Circuit  Court. 

Berriau  and  McCorkitl. 


Jugé  : — Qu'un  jugement  renda 
par  la  Cour  de  Circuit,  sur  un  appel 
d'un  jugement  de  Juges  de  Paix, 
homologuant  un  rapport  d'experts 
quant  à  un  cours  d'eau,  et  condam- 
nant l'appelant  aux  frais  de  l'exper- 
tise, est  final  ;  et  que,  sous  la  24e 
Vie,  chap.  30,  aucun  appel  e  t  per* 
mis  à  la  Cour  du  Banc  de  la  Reina. 

498 
of, — Lessors  and  Lessees  Act, 

Jugé: — lo.  Qu'il  peut  être  in- 
terjbté  un  seul  appel  du  jugement 
principal  et  des  jugements  sur  tleuz 
oppositions  dans  la  même  cause. 

2o.  Qu'un  jugement  par  défaut, 
en  vacance,  peut  être  rendu  par  un 
député  protonotaire. 

3o.  Qu'une  action  seulement  pour 
recouvrement  de  loyers  échus  ne 
tombe  pas  sous  l'opération  du  Statut 
concernant  les  locateurs  et  loca- 
taires, mais  doit  être  poursuivie 
suivant  le  cours  ordinaire. 

102 
for  Costs, 

Jugé: — Que  la  Cour,  pour  cause, 
prolongera  le  délai  pour  donner 
caution  sur  un  appel  de  la  Cour  de 
Circuit. 

480 
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5.  Held  :—  lo.  That  a  bail  bond 
on  an  appeal  from  the  Circuit 
Court,  will  be  declared  insuflicieni, 
and  the  appeal  dismissed,  with 
costs,  if  the  oond  be  signed  by  only 
one  surety,  and  does  not  oontain 
any  description  of  his  real  estate. 


Security  for  Cott$, 


So.  That  the  motion  to  dismiss 
for  want  of  sufficient  security  was 
not  too  late,  although  a  term  had 
intervened  since  the  appearance  for 
the  respondent,  especially  when 
the  retuii  of  the  clerK  of  the  Circuit 
Court  was  irregular. 

Beaudet  and  Proctor. 


Jugé  :  —  lo.  Qu'on  cautionne- 
ment sur  un  appel  de  la  Cour  de 
Circuit,  sera  déclare  insuffisant,  et 
l'appel  renvoyé,  avec  dépens,  si  le 
cautionnement  n'est  signé  que  par 
une  caution,  et  ne  contient  pas  une 
dési^rnation  de  ses  propriétés  im- 
mobilières. 

2o.  Que  la  motion  pour  renvoyer 
l'appel  faute  de  cautionnement  suf- 
fisant, n'était  pas  faite  tardivement, 
quoiqu'un  terme  fût  intervenu  de- 
puis la  condamnation  de  l'intimé, 
particulièrement  lorsque  le  retour 
du  greffier  de  la  Cour  de  Circuit 
était  irrégulier. 

450 
Security  for  Costs» 


6.  Held  : — That  the  sufficiency  of 
the  security  in  appeal  cannot  be 
questioned  by  a  preliminary  ex- 
ception ;  and  that  such  exception 
will  be  dismissed  on  motion. 

KnowUon  and  Clarke. 


Sureties. — Costs, 
7.  Held  : — That  sureties  in  appeal 
are  liable  for  the  costs  of  an  appeal 
where  the  judgment  of  the  Court 
below,  rendered  in  an  hypothecary 
action,  is  affirmed,  although  a  dé- 
laissement was  made  by  the  de- 
fendants before  signification  of  the 
judgment  rendered  in  the  Court 
below,  and  although  no  absolute 
judgment  was  given  in  the  Court 
below  for  costs,  but  only  a  judgment 


Jugé  :  —  Que  la  suffisance  du 
cautionnement  en  appel  ne  peut- 
être  mise  en  question  par  une  ex- 
ception préliminaire  ;  et  que  telle 
exception  sera  renvoyée  avec  dé- 
pens. 
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condemning  the  defendants  to  pay 
the  debt  and  costs,  unless  they  pre- 
ferred to  quit  and  abandon  tne  lot 
hypothecated. 
Fisher  vs.  Provencher. 

ARREST.- 

ARTICULATION  OF  FACTS.— Ftde  Plkamngs 
ARTICULATIONS   DE  FAITS. 


Jugé  :— Que  des  cautions  en  ap- 

Sel  sont  tenues  des  frais  d'appel 
ans  le  cas  oH.  te  jugement  de  la 
cour  inférieure,  rendu  dans  une  ac- 
tion hypothécaire  est  confirmé, 
quoiau'un  délaissement  soit  fait  par 
les  défendeurs  avaut  signification 
du  jugement  de  la  cour  de  première 
instance,  et  quoiqu'aucun  jugement 
ne  fût  rendu  en  cour  inférieure  pour 
les  dépens,  mais  seulement  fin  ju- 

fement  condamnant  les  défendeursi 
payer  la  dette  et  les  frais,  si  mieux 
ils  n'aimaient  délaisser  la  propriété 
hypothéquée. 

160 
Vide  Cafî AS. 


Held  :— That  a  party  will  be  ai 
«  lowed  to  produce  and  file  answers 
to  an  articulation  of  facts,  even  after 
the  final  hearing  of  the  cause,  upon 
payment  of  costs  ;  the  motion  for 
leave  being  founded  on  an  affidavit 
that  such  answers  had  not  been 
produced  through  an  oversight. 

• 
Boswell  vs.  Lloyd. 


Jugé:r-Qu'il  sera  permise  une 
partie  de  produire  et  enfiler  des  ré- 
ponses à  une  articulation  de  faits, 
même  après  l'audition  de  la  cause, 
en  payant  les  dépens;  la  motion 
pour  telle  permission  étant  fondée 
sur  un  affidavit  que  c'était  par  mé- 
garde  que  telle  réponse  n'avait  pas 
été  produite. 

121 


505 


ASSIGNATION,    NULLITY  OF.— Firfc,  Smvic*  of  Summons. 

ATTACHMENT.— FiVte   Affidavit. 

ATTACHMENT.— Insaisissabilitb.— Damages.— Garnishb*. 


Held  :  —  That  monies  due  by 
Tiers  Saisis  10  {he  defendants,  on 
a  judgment  rendered  against  them 
in  an  action  of  damages  for  slander 
brought  by  the  defendants  as  plain- 
tiffs, against  such  tiers -saisis, 
jointly  and  severally,  are  insaisis- 
sables, and  the  attachment  must  be 
set  aside. 

Chef  dit  Vadeboncœur  vs.  Leonard, 

ATTORNEY.— Ficic 


Jugé  : — Que  des  deniers  dus  par 
des  tiers-saisis  aux  défendeurs,  sur 
un  jugement  rendu  contre  eux  dans 
une  action  en  dommages  pour  m- 
jures  verbales  portée  par  les  défen- 
deurs comme  demandeurs,  contre 
tels  tiers-saisis,  solidairement,  t>ont 
insaisissables,  et  la  sauie  doit  être 
mise  de  côté. 
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BANKRUPTCY.— DtcoNFiTURC—MoRTOAOE.— Registration. 


N.  C.  F.  on  the  6th  November, 
1856,  grave  an  obligation  in  favor  of 
the  appellants,  which  was  duljgre- 
gitttered  on  the  8th  day  of  the  same 
month  ;  for  securing  the  amount 
due,  N.  C.  F  hypothecated  certain 
immoveable  property,  which  subse- 
quent y  passed  into  the  hands  of 
toe  respondent.  The  appellants 
bronght  suit  against  the  respondent  ; 
the  respondent  pleaded  that  N.  C. 
F.  was  en  faillite  et  en  déconfiture 
on  the  17th  November,  1856,  and 
that  the  hypothec  so  registered  on 
the  8th  November,  was  inoperative 
as  havms  been  registered  less  than 
ten  days  before  the  date  of  the  dé- 
confiture : 

Held  : — That,  in  the  case  sub- 
mitted, the  déconfiture  pleaded  was 
not  sufficienthr  established. 

Semble  :  That  a  person  may  be 
insolvent  without  being  in  a  state 
of"  Bankruptcy  "  within  the  mean- 
ing of  the  word  "  Bankruptcy  "  as 
used  in  the  18th.  section  of  the 
Registry  ordinance,  4  Vict.  cap. 
30,  (C.  S,  L.  C.  cap.  37,  sect.  7,  p. 
342,)  the  words  bankruptcy  and 
insolvency  not  being  in  law  syno- 
nymous, and  therefore,  that  under 
the  said  provision  of  the  Registry 
ordinance  a  hypothec  is  not  liable 
to  be  held  inoperative  on  the  ground 
of  its  having  been  registered  less 
than  ten  days  before  the  insolvency 
of  the  debtor. 

Anderson  and  Généreux. 


N.  C.  F.  le  6  novembre,  1866, 
consentit  une  obligation  au  profit 
des  appelants,  qui  fut  dûment  en- 
registrée le  8me  jour  du  même 
mois  ;  pour  sûreté  du  montant  dû, 
N.  C.  F  hypothéqua  certaines  pro- 
priétés immobilières,  qui  passèrent 
subséquemment  entre  les  mains  de 
Pintimé  Les  appelants  portèrent 
une  action  contre  l'intimé  ;  l'mtimé 
plaida  queN.  C.  F.  était  en  faillite 
et  en  déconfiture  le  17  novembre, 
1856,  et  que  l'enregistrement  de  la 
dite  hypothèque  le  8  novembre, 
était  inefficace  en  autant  que  cet 
enregistrement  avait  été  fait  moins 
de  dijr  jours  avant  la  date  de  la  dé- 
confiture : 

Jugé  :'^  Que,  dans  l'espèce,  la 
déconfiture  plaidée  n'était  pas  suf- 
fisamment établie. 

//  semble  :  Qu'une  personne  peut 
être  insolvable  sans  être  en  état  de 
'<  Banqueroute  "  d'après  la  signifi- 
cation du  mot  "  Banqueroute  "  tel 
3u'employé  dans  la  18me  section 
e  l'ordonnance  des  enregistre- 
ments, 4  Vie,  cap.  30,  (Stat.  Réf. 
B.  C.  cap.  37,  sect.  7,  p.  345,)  les 
mots  banqueroute  et  insolvabilité 
n'étant  pas  en  loi  synonyme.  ;  et 
qu'en  conséquence,  sous  les  dispo- 
sitions de  l'ordonnance  des  enregis- 
trements, l'enregistrement  d'une 
hypothèque  ne  serait  pas  considéré 
inefiicace  en  raison  de  son  enre- 
gistrement dans  les  dix  jours  avant 
l'insolvabilité  du  débiteur. 
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BILLS  OF  LADING.— Retxmdicatioh.— Costa. 


Held: — lo.  That  the  shipper  has 
the  right  to  revend  icate  nis  pro- 
perty ag^ainst  the  master  of  the 
vessel,  who,  having  shipped  it, 
refuses  to  sign  the  usual  bills  of 
lading  before  leaving  port.. 

2o.  That  the  writ  of  revendica- 
tion may  be  executed  and.  the 
action  entered  for  costs  alone,  the 
bills  of  lading  having  been  signed 
after  the  issuing  of  the  writ,  but 
préviens  to  its  execution. 
^McCuUoch  and  Hatjield. 


Jugé  : — lo.  Que  l'afirétear  a  le 
droit  de  revendiquer  sa  propriété 
contre  le  capitaine  du  vaisseau,  qai, 
l'ayant  prise  abord,  refuse  de  signer 
un  connaissement  avant  que  de 
faire  voile. 

2o.  Que  la  saisie-revendicatioa 
peut  être  pratiquée  et  l'action   rap- 

f)orlée  pour  les  dépens  seulement, 
e  connaissement  ayant  été  signé 
après  l'émanation  du  writ,  mais 
avant  son  exécution. 
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BONDS  IN  APPEAL.— Prothomotary. 


Jugé  :— Que  le  protonotaire  n'a 
pas  le  droit  de  recevoir  aucun  caa- 
tioiAement,  si  ce  n'est  les  caution- 
nements en  appel. 

Tfie   Canadian  Inland  Steam  Navigation  Company  iv.  Reiffen~ 
stein.  370 


Held  :  —  That  the  prothonotary 
has  not  the  power  to  receive  any 
bond,  except  bonds  in  appeal. 


BOOMS.—  Vide  Nuisance,  Abatement  of. 
CAPIAS.— wde  Affidavit  to  hold  to  bail. 


CAPIAS  :—Arre8T.— Foreign  Country. 


By  the  Consolidated  Statute  of 
L-C,  chap.  87,  sec.  8,  it  is  enacted 
that  the  Superior  Court  of  L-C,  or 
any  Judge  thereof,  may  order*any 
person  arrested  for  debt  to  be  dis- 
charged from  custody,  on  satisfac-, 
tory  proof  "  that  the  cause  of  action 
arose  in  a  foreign  country.  " 

Held  : — That  for  the  purposes  of 
this  act,  England  must  be  consi- 
dered to  be  a  foreign  country  ;  and 
that  the  defendant,  arrested  in 
Lower  Canada,  for  a  debt  contracted 
for  goods  purchased  in  England, 
for  which  he  had  accepted  bills  of 
exchange  drawn  upon  him  at  his 
then  place  of  business  at  Toronto, 
but  made  payable  at  a  bank  in 
England,  must  be  discharsfed,  and 
the  capias  quashed,  nolwiihstand- 
ing  a  disclosure  of  evident  fraud  in 
the  affidavit. 

BoUonUey  vs.  Lumley. 


Par  le  Statut  Refondu  du  B.-C, 
chap.  87,  sec.  8,  il  est  décrété  que 
la  Cour  Supérieure  du  B.-C,  ou 
aucun  Ju^e  d'ioelte,  peut  ordonner 
la  libération  d'aucune  personne  ar- 
rêtée pour  dette  sur  preuve  satis- 
faisante "que  la  cause  d'action  s 
origine  dans  un  pays  étranger.  ** 

Jugé  :— Que  pour  les  objets  de 
cet  acte,  l'Angleterre  doit  être  con- 
sidérée comme  un  pays  étranger  ; 
et  que  le  défendeur,  arrêté  dans  le 
Bas- Canada,  pour  upe  dette  con- 
tractée pour  marchandises  achetées 
en  Angleterre,  pour  laqiielle  il  avait 
accepté  des  lettres  de  change  tirées 
Hur  lui  à  Toronto,  oil  il  faisait  alors 
commerce,  mais  payable  à  une 
banque  en  Angleterre,  doit  être  li- 
béré, et  le  capiat  mis  de  côté, 
quoique  l'affidavit  faisait  apparaître 
fraude  manifeste. 
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CARRIER.- rt£l6  Damages. 
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COMMISSIONERS'  COURT.— Jtoisdictioh. 


Held  : — That  the  Commissioners' 
Coart  has  jurisdiction  in  an  action 
for  the  recovery  of  the  balance  of  a 
sum  exceeding  $25,  provided  such 
balance  do  not  exceed  that  sum. 


Jugé  : — Que  la  Cour  des  Com- 
missaires a  jurisdiction  dans  une 
action  pour  recouvrement  de  la  ba- 
lance d'une  somme  excédant  $25/ 
pourvu  que  telle  balance  n'excède 
point  cette  somme. 
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Bourbeau  dit  Verville,  Expart$> 
COMPENSATION.— FtdePiioMissoiiT  Note.— RwiUATroN  of  Salb. 
COMPENSATION.— Damaoc8.—Plea9imo8.—Evidbiicb. 


Held  : — lo.  That  compensation 
of  a  debt  claire  et  liquide,  cannot 
be  admitted  against  a  demande  for 
damages  not  yet  established  at  the 
time  of  the  filing  of  the  pleadings. 

2o.  That,  in  the  case  submitted, 
as  the  error  which  caused  the  ille- 
gal arrest  of  the  plaintiff  proceeded 
from  one  of  the  defendants  alone, 
notwithstanding  that  the  condem- 
nation be  joint  and  several,  and 
against  them  all,  the  Court  may 
order  the  discussion  of  that  one,  as 
the  principal  obligé,  before  per- 
mitting the  plaintiff  to  sue  out 
execution  against  the  remainder. 

3o.  That  a  plaintiff  in  an  action 
of  Tort  for  an  illegal  arrest  and 
fcUse  impriaonmentf  has  no  right 
to  adduce  evidence  of  the  pecu- 
niary circumstances  of  the  defen- 
dants 


Jugé  : — lo.  Que  la  compensation 
d'une  dette  claire  et  liquide,  ne 
peut  être  admise  à  l'encontre  d'une 
demtmde  pour  dommages  nqn  con- 
statés à  l'époque  de  l'enfil'ure  des 
plaidoyers. 

2o.  Que,  dans  l'espèce,  en  autant 
que  l'erreur  qui  avait  causé  l^arres- 
tation  du  demandeur  provenait  de 
l'un  des  défendeurs  seulement,  non- 
obstant que  la  condamnation  fût 
solidaire,  et  contre  eux  tous,  la 
Cour  pouvait  ordonner  la  discussion 
de  celui-ci,  comme  principal  obli- 
gé, avant  qu'il  fut  permis  au  de- 
mandeur de  prendre  exécution 
contre  les  autres. 

3o.  Qu'un  demandeur  dans  une 
action  en  dommages  pour  arresta- 
tion illégale  et  raux  emprisonne- 
ment, n'a  pas  le  droit  de  produire 
des  témoignages  pour  constater  les 
moyens  des  défendeurs.. 


Jordeson  vs^  McAdami. 

COMPROMISE.— Fî^Je  Transaction,  Validity  or. 

CONDITIONS  OF  SALE.— Fi de  Vendor  and  Vendee. 

CONSIDERATION.— Ftrfc  Promissory  Note. 

CONSIGNEE.— Fîde  Damages. 

CONTRACT  OF  MARRIAGE.- Ftdc  Mortgage. 

COPARTNERS.— Ftrfe  Service  ot  Writ.— Sheriff's  Sale, 

COPARTNERSHIP,  LIABILITY  OF. 
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Held  : — That  where  goods  are 
purchased  by  a  party  with  a  view 
to  furnish  them  to  persons  about  to 
enter  into  partnership  to  trade  there- 
with, and  the  firm  have  obtained 
them  under  agreement  with  the  pur- 
chaser, there  is  no  liability  in  the 
firm  to  pay  the  vendor  the  price  of 
the  said  goods,  there  being  no  pri- 
vity of  contract  between  them. 

Ducoêse  V8n  BeaugU. 


Jugé  : — Que  lorsque  des  effets  sont 
achetés  par  un  individu  dans  l'in- 
tention Je  les  revendre  à  des  per- 
sonnes sur  le  point  d'entrer  en  so- 
ciété pour  en  faire  le  commerce,  et 
que  la  société  les  a  obtenus  par 
achats  de  l'acquéreur,  il  n'y  a  au- 
cune obligation  de  la  parf  de  la  so- 
ciété de  payer  au  vendeur  le  prix  de 
tels  effets,  en  autant  qu'il  n'y  a  au-- 
cun  contrat  entre  eux» 
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COP ARTNERSHlP.—  Fti/c  Service  of  Actiok. 

COSTS.— Fiiie,  Appeals.— Bill  op  Ladimo.— Desbation  o» 
Seaatev. — Pleadikos. 

COSTS. — AcTioH,  Return  or. — Distractiok  db  Dépens. 


1.  Held:— lo.  That  where  the 
plaintifi  compromises  with  the  de- 
fendant, the  defendant  agreeins  to 
pay  the  costs  of  the  action  before 
entry,  the  plaintiff  cannot  enter  his 
action  for  the  costs. 

2o.  That  the  demand  for  distrac- 
tion de  déjpena  in  the  conclusions  of 
a  declaration  has  not  the  effect  of 
depriving  the  plaintiff  of  his  right 
to  compromise. 

3o.  That  no  distraction  de  dépens 
exists,  or  can  take  place,  until  or- 
dered^by  a  judgment  of  the  Court. 


Hébert  dit  Lecompte  and  La  Fabrique  St.  Jean. 
Attorney. — Privilege. 


Jugé  : — lo.  Que  dans  le  cas  d'aa 
ct>mpromis  entre  le  demandeur  et  le 
défendeur,  le  défendeur  se  char- 
geant de  payer  les  frais  de  l'action 
avant  l'entrée,  le  demandeur  ne 
peut  faire  rapport  de  son  action  pour 
les  dépens. 

2o.  Que  la  demande  pour  distrac- 
tion da  dépens  par  les  conclusions 
de  la  déclaration  n'a  pas  l'effet  de 
priver  le  demandeur  de  son  droit  de 
compromettre. 

3o.  Que  nulle  distraction  de  dé- 
pens n'existe,  ou  ne  peut  avoir  lieu, 
sans  être  ordonnée  par  un  jugement 
de  la  Cour. 
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2.  Held  :— lo.  That  upon  distribu- 
tion of  monies  levied  on  execu^tion, 
the  attorney  of  the  seizing  creditor 
is  entitled  to  the  fee  allowed  upon 
homologation  of  the  repon  of  dis- 
•  tribntion. 

2o.  That  the  seizing  creditor  has 
a  privilege  and  a  preference  only 
for  the  costs  of  seizure,  and  not  for 
those  incurred  oj^  obtaining  a 
judgment. 

Kerry  vs.  Felly. 


Jugé  :— lo.  Que  sur  une  distribu- 
tion de  deniers  provenant  d'exéca- 
tion,  le  procureur  de  la  partie  sai- 
sissante a  droit  à  l'honoraire  alloué 
sur  l'homologation  ou  rapport  de 
distribution. 

2o.  Que  la  partie  saisissante  n'a 
de  privilège  et  préférence  que  poor 
les  frais  de  saisie,  et  non  pour  ceux 
encourus  sar  obtention  du  juge- 
ment. 
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Costs. 


SL  Held  :— On  motion  of  respon- 
dent, that  proceedings  will  be  stop- 
ped until  the  costs  of  a  previous 
appeal  which  was  deserted  De  paid, 
and,  in  default  of  payment  within 
a  delay  fixed,  the  appeal  will  be 
dismissed. 

Bouvier  and  Reeves. 


Jusé  : — Sur  motion  da  l'intimé, 
(jue  Ta  procédure  sera  suspendue 
jusqu'à  ce  que  les  frais  d'un  premier 
appel  qui  avait  été  abandonné  soient 
payés,  et,  à  défaut  de  paiement  dans 
un  délai  pr^^rit,  l'appel  sera  ren- 
voyé. 
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DAMAGES.—  Vide  Attachment.— Compensation. 
DAMAGES.— Dece  Loao.— Notice  or  Sale. 


1.  Held  :— lo.  That  the  tnaster  of 
a  vessel  is  responsible  for  damages 
to  effects  carried  «8  a  deck  lowl. 


Jugé:— lo.  Que  le  patron  d'un 
vaisseau  est  responsable  des  dom- 
mages survenus  aux  effets  transpor- 
tés  sur  le  pont 
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2b.  That  for  the  recovery  of  the 
difference  betweeQ  the  value  of  the 
iindaiiiaged  merchandisoi  and  the 
price  obtained  after  the  accident,  it 
was  not  necessary  that  the  con- 
aigtfee  should  give  notice  to  the 
'master  of  the  sale  W  auction  which 
was  to  l)e  made  ot  the  same  ;  the 
master  not  alleging  that  he  had 
suffered  by  the  want  of  audi  notice. 

Gaherty  and  Torrance^ 

Carrier. — Consignee», 


2o.  Que  pour  le  recouvrement  de 
la  différence  entre  la  valeur  de  la 
marchandise  saine»  et  le  prix  réalisé^ 
après  l'avarie,  il  n'est  pas  néces- 
saire que  le  consignataire  donne  au 
patron  avis  de  la  vente  publique 
qui  eo  devait  'être  faite  ;  le  patron 
n'alléffuant  pas  qu'il  avait  souffert 
de  l'absence  de  tel  avis. 
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2.  Held  :-^That  a  çpnsignee  and 
owner  of  grain  is  liable  in  damages 
to  the  carriers  for  any  unusual  and 
unnecessary  delay  in  receiving  the 
car^o  from  their  vessel,  at  the  place 
of  delivery  mentioned  in  the  Bill  of 
Lading  ;  notwithstanding  such  delay 
was  occasioned  by  the  carriers  em- 
ployed by  the  defendants  to  receive 
it  and  convey  it  forward  on  their 
account. 

HenUrson  vs.  CaverhiU. 


Jugé:-^ue  2e  copaignataire  et 
propriétaire  de  grain  est  responsable 
en  dommages  envers  les  proprié- 
taires du  vaisseau  pour  aucun  délai 
extraordinaire  en  recevant  la  car- 
gaison du  vaisseau,  à  l'endroit  men- 
tionné dans  le  connaissement  peur 
sa  livraison  ;  nonobstant  que  tel 
délai  soit  occasionné  par  les  per- 
sonnes employées  par  Les  défen- 
deurs pour  recevoir  et  tmnsporter 
telle  cargaison  pour  eux* 
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DECK  LOKD.-^Vide  Daha«s8. 

DECONFITU RE.—  Vide   BAUKRtrPTcy. 

DEED  OF  SALE.— Fid6  Vendor  and  Vendu. 

DELAY. —  Vide  Security  for  CoeTs. 


DESERTION  OF  SEAMEN.— 
By  the  general  law,  as  well  as 
ander  the  provisions  of  the  Mer- 
chant Shipping  Act,  desertion  from 
tiie  ship  in  the  course  of  the  voyage 
is  held  to  be  a  forfeiture  of  the  ante- 
cedent wages  earned  by  the  party. 

Entry  of  the  desertion  in  the 
•ffioial  log-book  deemed  sufficient 
proof  ;  unless  th*'  seaman  can  show 
to  the  satisfaction  of  the  Court  that 
he  had  sufficient  reasons  for  leaving 
âne  ship. 

Costs  are  not  usually  decreed  in 
Courts  of  Admiralty  against  seamen 
who  are  unsuccessful  in  their  suits  ; 
a  decree  for  costs  would  in  most 
•eases  subject  the  neaman  to  impri- 
fonment  without  being  productive 
of  any  real  advantage  to  the  other 
party. 

Tkt  Washington  Irving, 


Wages,  Forfeiture  of. — Costs. 

Par  la  loi  générale,  aussi  bienr 
au'en  vertu  des  dispositions  de 
PAote  de  la  Marine  Marchande,  la 
désertion  pendant  le  voyage  est  re- 
gardée comme  emportant  perte  des 
gages  précédemment  gagnés  par  la 
partie. 

Entrée  de  la  désertion  dans  le 
livre  de  loch  regardée  comme 
preuve  suffisante  ;  à  moins,  que  le 
matelot  ne  constate  a  la  satisfac- 
tion de  la  Cour,  qu'il  avait  des  rai- 
sons suffisantes  pour  abandonner  le 
vaisseau. 

Généralement  les  frais  ne  sont 
pas  accordés  par  les  Cours  d'Ami- 
rauté contre  les  matelots  qui  ne 
réussissent  pas  dans  leurs  pour- 
suites ;  une  condamnation  aux  dé- 
pens dans  la  plupart  des  cas  assu- 
jettirait le  matelot  à  l'emprisonne- 
mentrsana  aueun  avanlage  léel  à  la 
p^aadmrM. 
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DEVIATION.— Fide  Insubakce. 
DEVIATION  FROM  VOYAGE.— Ship- M ABTïR,—VE8MLi  i» 

DISTRESS. 


lo.  The  law  implies  a  dutj  on 
the  owner  of  a  vesael,  which  car- 
ries freight  y  to  proceed  without 
unnecessary  deviation  in  the  usual 
course. 

2o.  It  is  the  duty  of  ship-masters 
to  aid  and  assist  ships  in  distress 
at  sea,  and,  for  that  purpose,  a 
Tessel  may  go  out  of  her  regular 
course,  and  it  is  not  considered  a 
deviation  ;  but  having  succoured 
those  on  board,  the  ship-master  has 
no  right  to  risk  his  own  freight  to 
render  salvage  services. 

3o.  No  wronç-door  can  be  al- 
lowed to  apportion  or  qualify  his 
own  wron^,  and  when  loss  has  hap- 
pened, wluch  is  attributable  to  his 
wrongful  act  of  deviation,  the  ship- 
master cannot  set  up  as  an  answei 
to  the  action  the  possibility  of  a 
loss,  if  his  wrongful  act  had  never 
been  done. 

Tarr  V8.  Dtsfardim. 


lo.  La  loi  impose  comme  devoir 
ao  propriétaire  d'un  vaisseau,  qui  a 
une  cnarge,  de  procéder  sur  son 
voyage  de  la  manière  ordinaire, 
sans  déviation  inutile. 

2o.  Il  est  du  devoir  des  capitaines 
de  vaisseaux  d'aider  et  d'assister 
les  vaisseaux  en  détresse  en  mer» 
et,pourcet  ebjet,  un  vaisseau  peut 
sortir  de  sa  route  régulière,  et  ceci 
ne  sera  pas  considéré  comme  dé- 
viation ;  mais  ayant  rendu, secours 
à  ceux  à  bord,  le  capitaine  n'a  pas 
le  droit  de  risquer  sa  propre  charge 
pour  rendre  des  services  de  san vê- 
lage. 

3o.  Nulle  personne  en  faute  n'a 
Ia  droit  de  qualifier  son  tort,  et 
quand  il  en  es^  résulté  une  perte, 
qui  est  attribuable  à  sa  deviation 
coupable,  le  capitaine  de  vaisseau 
ne  peut  en  réponse  à  l'action  allé- 
guer une  perte  possible,  s'il  n'a- 
vait pas  commis  le  tort  qui  lui  est 
imputé. 
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DISSENTIENTS.— Ftdc  School  Rates. 

DISTRACTION  DE  DEPENS.— Ftrfe  Costê. 

DOMICILE.— Fuie  Sbrvicb  or  process. 

DONATION.— Legacy,  Vaudityof. 


Held  : — That  a  donor  may  legally 
impose  as  a  condition  of  a  donation 
oi  immoveables  which  he  makes, 
a  claule  that  the  donee  will  not  dis- 
pose of  the  immoveables  during  the 
life  of  the  donor  atid  of  his  wife  ;  and 
that  a  legacy  of  such  immoveables 
bj  the  donee,  dying  during  the  life 
time  of  the  donor  without  children, 
in  favor  of  his  wife,  is  null  and  of 
no  effect. 

BouraiMa  and  BédariL 


Jugé  :— Qu'on  donateur  peut  va- 
lablement imposer,  comme  condi- 
tion d'une  donation  d'immeubles 
qu'il  fait,  la  clause  que  le  donataire 
ne  4>ourra  les  aliéner  du  vivant  du 
donateur  et  de  sa  femme  ;  et  que  le 
legs  de  tels  immeubles,  par  le  do- 
nataire décédé  du  vivant  da  dona- 
teur et  sans  enfants,  en  fiiveur  de 
sa  femme,  est  nul  et  de  nul  effet. 
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ERROR.— l^de  Transaction,  Vauditt  of. 


EVIDENCE.— Ftde  Appeal.- Compensation.— PREScRiraoïi  or  Mo- 
veables.-Privileged  ComcuNicATioNs.- Prokissort  Notx. — SSA- 
mem's  Wages.— Separation  de  Biens. 
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FEES  OF  OFFICE,  ACTION  FOR. 


k  Held  :— lo.  That  the  fees  of 
office  and  taxes  payable  to  the  clerk 
of  appeals.  Queen's  Bench,  belong 
to  and  form  part  of  the  rerenue  of 
the  Crown. 

2o.  That  the  right  of  action  for 
the  recovery  of  such  fees  and  taxes 
ia  vested  in  the  Crown  alone,  and 
not  in  the  clerk  of  appeals  who  is 
aiinpiy  the  agent  for  their  collec- 
tion. 


Regina  vs.  Hclt. 


Jugé  : — lo.  Que  les  honoraires  at 
taxes  payables  au  greffier  des  ap- 
pels. Banc  de  la  Reine,  appartien- 
nent à  la  Couronne  et  fornvent  par- 
tie du  reveuu. 

2o.  Que  le  droit  d'action  pour  le 
recouvrement  de  tels  honoraires  et 
de  telles  taxes  appartient  à  la  Cou- 
ronne seule,  et  non  au  greffier  des 
appels  qui  est  simplement  agent 
pour  en  faire  le  recouvrement. 
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Rehearing, 


2.  Held  .'—-That no  fee  for  rehear- 
ing win  be  alh>wed,  unless  the 
rehearing  takes  place  under  special 
order  of  the  Court,  and  to  enable 
the  Conrt  to  be  more  fully  informed 
of  the  case. 

Boswellv8.  Uoyd, 


Jugé  :-^Qu'iI  ne  sera  accordé 
aucun  honoraire  pour  rehearing,  à 
moins  que  tel  rehearing  n'ait  lien 
par  ordre  spécial  dé  la  Cour,  et 
pour  mettre  la  Cour  à  portée  de 
connaître  plus  amt>lement  dé  la 
cause. 
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FEMME  SEPAREE  DE  BIENS.- Fuie  Pleadings. 

FORCIBLE  ENTRY.— r«ic  Writ  of  Rïstitutiok. 

FOREIGN  COUNTRY.— Fîiie  Capias. 

FRAUD.-— Ftrffc  SHEaiFF's  Sale. — Transaction,  VauditT  of. 

FURNITURE,  LETTING  OF.— FtVie  Lessors  and  Lessees  Act. 

GA  RNISHEE.—  Fide   Attachment. 

GUARDIAN.— Seizitiie. 


Held:— That  a  party  appointed 
guardian  to  a  seizure  is  not  bound 
to  deliver  up  the  eflects  in  his 
custody  to  any  but  to  the  person  by 
whom  ne  has  been  so  appointed. 

Frechette  vs.  St.  Laurent 


Jugé  :— Qu'un  indiTÎdu  constitué 
le  gardien  à  une  saisie  n'est  tenu 
de  représenter  les  effets  mis  sous 
sa  garde  qu'à  la  personne  de  qui  il 
tient  sa  charge. 
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HORSE  RACING,  BEÏTING  ON. 


Held: — That  bettins  on  horse 
races  by  the  owners  of  the  horses 
is  not  oontmrr  to  law,  and  that 
svoh  bets  can  bo  enforced  by  suit. 

JNcfcoôy  M.  StOliJfe. 


Jugé  : — Qu'une  gageure  sur  une 
course  de  oheraux  par  les  proprié- 
taires d'iceux,  n'est  pas  ille^ptley  et 
peut  être  le  sujet  d'une  aotioii  de- 
vant les  tribunaux. 
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HOT£L-K£EP£RS.— Lu».— PuxRiiia. 


Held:— lo.  That  hotel-keepers, 
hâtdierêf  have  no  right  to  detaia 
for  their  board  the  effects  of  persons 
who  haye  boarded  with  them  by  the 
month. 

2o.  That  travellers,  in  Lower- 
Canada,  boarding  at  hotels  from 
day  to  day  only,  are  pSUrifu  within 
the  meaning  of  the  175th  art.  of 
the  Chutume  de  Paria. 

Cooper  vs.  Downes. 


Jusé  : — lo.  Qae  lee  hôteliers  n'ont 
pas  Te  droit  de  retenir  poor  leur 
pension  les  effets  de  ceux  qui  ont 
pensionné  chez  eux  au  mots. 

2o.  Que  les  voyageurs,  dans  le 
Bas-Canada,  pensionnant  à  la  jour- 
née seulement,  sont  pèlerins  aux 
termes  de  l'art.  176  de  la  Coutume 
de  Paris. 

3» 


HUSBAND  AND  WIFE.— Separation  de  biens.— Necessabibs. 


Held  : — That  where  groceries 
were  bought  by  a  husband,  sepa- 
rated as  to  property  from  his  wife, 
a  joint  and  several  judgment  will 
be  rendered  asainst  husband  and 
wife,  on  proof  that  the  goods  we^e 
oonsumeci  in  the  common  domicile, 
such  goods  being  necessaries. 
St.  Amand  vs.  Bourreit. 


Jugé  :— Que  lorsque  des  épiceries 
ont  été  achetées  par  un  mari,  sé- 
paré de  bjens  d'avec  sa  femme,  un 
jugement  sera  rendu  contre  le  mari 
et  la  femme  solidairement,  sur 
preuves  que  les  effets  ont  été  con- 
sommés au  domicile  commun,  teie 
effets  étant  des  effets  de  nécessité. 
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INDORSËR.— FtV/e  Promissobt  Note. 

IKSAISISSABILIT£.-rû(e  Attachment. 

INSCRIPTION  DE  FAUX.— Retubn  or  Bailiff. 

Held  :—lo.  That  a  bailiff  not 
being  a  party  to  the  cause,  will 
not  be  permitted  to  make  a  motion 
to  amend  bis  return. 

2o.  That  where  an  inscription  de 
faax  was  filed  on  the  ground  that 
the  bailiff^s  return  oi  service  of  the 
writ  certified  that  he  had  served 
two  of  the  defendants,  copartners, 
resident  at  Ottawa,  at  tàeir  office 
or  general  place  of  business  at  the 
city  of  Montreal,  and  ade  wa% 
granted  to  the  plaintiff  cf  his  ad- 
mission, <<  that  such  defendants  had 
<<  no  office  or  general  place  of  bu- 
<'  siness  at  the  city  of  Montreal,  " 
an  answer  of  the  plaintiff  to  the 
moyens  de/aux^  setting  up  that 
the  inscription  de  faux  was  ren- 
dered unnecessary  by  the  admis- 
sion, and  that  the  return  as  amended 
showed  a  valid  servicci  will  be  dis- 
missed on  demurrer  ;  and  that  the 
validity  of  the  amended  return  could 
not  be  inqnired  into  on  such 
answer. 
'    Hobbs  vs.  Seymour* 


: — lo.  Qu'il  ne  sera  pas 
permis  à  un  huissier  qui  n'est  pas 
partie  à  l'action,  de  faire  motion 
pour  amender  son  retour. 

2o.  Que  lorsqu'une  inscription  de 
faux  a  été  produite,  fondée  sur  ce 
que  le  retour  de  l'huissier  de  la 
signification  du  writ  certifie  qu'il 
avait  servi  deux  des  défendeure, 
associés,  résidents  à  Ottawa,  à  leur 
bureau  ou  lien  principal  de  leurs 
affaires  dans  la  cité  de  Montréal,  et 
acte  avait  été  accordé  au  deman- 
deur de  son  admission,  <-  que  tels 
*<  défendeurs  n'avaient  aucun  bu* 
*<  reau  ou  lieu  principal  d'affaires 
**  dans  la  cité  de  Montréal,"  une 
réponse  dn  demandeur  aux  moyens 
de  faux,  alléguant  que  l'inscription 
de  faux  était  mutile  en  conséquence 
de  l'admission,  et  que  le  retour  tel 
qu'amendé  constatait  un  service 
suffisant,  sera  renuoyée  sur  défense 
en  droit  ;  et  oue  I^>n  ne  poovak 
s'enquérir  de  la  validité  du  retoor 
amendé  sur  telle  réponse. 

TO 
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INTEREST. 


Held  : — That  in  an  action  against 
the  Corporation  of  Montreal^  for 
damages  caused  by  a  mob,  interest 
will  be  allowed  from  the  dale  of 
service  of  procès*'  ;  and  not  as  in  an 
ordinary  action  dHf^^ttê  from  the 
date  of  the  judgment/ 


Jugé  :— Que  dans  une  action 
contre  la  Corporation  de  Montrée  1, 
pour  dommages  causés  dans  une 
émeute,  les  intérêts  seront  accordés 
du  jour  de  la  signification  ;  et  non 
pas  comme  dans  une  action  ordi- 
naire pour  injures  de  la  date  du 
jugement. 

DougUu  V8.  The  Mayor,  Mdetmen  and  Citizens  of  Montreal,      71 
INTERPRETATION    OF  INSTRUMENTS.— FtVic  Mining,  per 

CENT AGS    ON. 

INSURANCE.-"  DiYiATioH. 


Held  : — That  in  cases  of  marine 
insurance,  a  wilful  deviation,  al- 
though the  loss  is  not  occasioned  by 
nor  attributable  to  it,  exonerates  the 
underwriters  from  liability. 


Jugé  : — Que  dans  les  cas  d'assu- 
rance maritime,  une  déviation  pré- 
méditée, quoique  la  perte  ne  soit- 
pas  occasionnée  ni  attribuable  à 
icelle,  libère  les  assureurs  de  toute 
responsabilité. 

Beacon  Life  and  Fire  Aê§urance  Company  and  Gibb.  81 

JURAT.— Fuie  Affidatit. 

JURISDICTION. —  Vide  Commissioners'  Coitrt, — Lessors  and 

Lessees  Act. — Service  or  Process. 

JURY.— Firfc  Trial  by  Jurt. 

LEGACY,  VALIDITY  OF.— Fuie  Donation. 

LEGACY.— Will. — Prohibition  to  Alienate, 


Held  :— That  the  prohibition  to 
alienate  contained  in  a  will,  where- 
by it  is  provided  that  the  legatees, 
children  of  the  testator,  should  in  no 
manner  charge,  incumber,  hypo- 
thecate, sell,  barter  or  otherwise 
alienate  the  real  estate  to  them  be- 
queathed, until  the  expiration  of 
twenty  years  after  the  decease  of 
the  testator,  is  valid,  and  is  neither 
impossible,  nor  prohibited  by  law, 
nor  contra  bonoê  mores. 


Jugé  :— Qu'une  défense  d'aliéner 
contenue  dans  un  testament,  par  la- 
quelle il  est  dit  que  les  légataires, 
enfants  du  testateur,  ne  pourraient 
en  aucune  manière  engager,  affec- 
ter, hypothéquer,  yenore,  échanger 
ou  autrement  aliéner  les  biens  im- 
nieubles  à  eux  légués,  qu'après 
vingt  ans  à  compter .  du  jour  du 
décès  du  testateur,  est  valable,  et 
n'est  ni  impossible,  ni  prohibée  par 
la  loi,  ni  contre  les  mœurs. 


Guilletdit  Tourangeau  and  Renaud.  278 

LESSORS  AND  LESSEES  ACT.—  Vide  Appeals. 

LESSORS  AND  LESSEES  ACT.— Jurisdiction.— Furniture, 
Letting  of. 


Held  :— lo.  That  under  the  pro- 
visions of  the  statute  amending  the 
act  respecting  lessors  axid  lessees, 
the  amount  of  rent  s«ed  for  indi- 
cates the  Court  having  jurisdiction 
over  the  demand. 


Jugé  :— Qu'en  vertu  des  disposi- 
tions du  statut  amendant  l'acte  des 
locateurs  et  locataires,  le  montant 
du  lo^er  réclamé  indique  la  Cour 
qui  a  jurisdietion  quant  À  l'action. 
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2o.  That  in  an  action  of  ejeot- 
ment  instituted  on  the  ground  of  non 
payment  of  the  rent  of  a  house, 
under  the  act  respecting  lessors  and 
lessees,  and  the  statute  amending  it, 
the  Court  has  no  jurisdiction  over, 
and  cannot  regard  the  amount  due 
for  the  use  of  furniture,  although 
hired  bv  the  defendant  from  the 
plaintiff  by  the  same  lease  as  the 
house. 

Kelly  V8.  Shrapndl, 


2o.  Que  dans  une  action  pcmr 
ejectment  portée  en  raison  de  ce 
que  les  loyers  d'une  maison  ne 
sont  pas  payés,  en  vertu  de  l'acte* 
des  locateurs  et  locataires,  et  du 
statut  qui  amende  cet  acte,  la  Cour 
n^a  aucune  jurisdiction,  et  ne  peut 
prendre  en  oensidération  un  mon- 
tant dû  pour  le  louage  de  meublée^ 
quoique  loués  par  le  demandeur  au 
défendeur  par  le  même  bail  que  la 
maison. 

214 


LESSORS,  PRIVILEGE  OF.— Subtimamts.— Sublettimo. 


Held  : — lo.  That,  according  to  the 
262d  article  of  the  Custom  of  Paris, 
the  effects  of  subtenants,  garnish- 
ing the  premises,  are  liable  to  the 
proprietor  for  the  amount  of  their 
rent,  even  although  they  should 
have  paid  the  same  in  good  faith 
to  their  immediate  landlord. 

2o.  That  when  in  the  lease  from 
the  proprietor,  there  is  a  clause  to 
the  effect  that  the  tenant  shall  not 
sublet  without  the  proprietor's  con- 
sent, such  clause  must  be  strictly 
carried  out,  and  the  subtenant  will 
be  held  to  be  aware  of  such  clause, 
and  cannot  in  consequence  claim 
that  his  effects,  garnishing  the 
premises  leased,  shall  not  be  liftbie 
tor  the  rent. 

So.  That,  when  a  tenant  sublets 
the  whole  of  the  premises  fbr  a 
lees  rent  than  he  himself  agreed  to 
pay,  the  effects  of  thr  subtenant 
are  liable  for  the  fuii  amount  of  the 
rent. 


Lampicnvt,  NeabUt,  and  Dinning, 


Jugé  : —  lo.  Qu'aux  termes  de 
Particle  162  de  la  Contume  de 
Paris,  les  effets  des  sous-locataires  ^ 
garnissant  les  lieux,  sont  respon- 
sables envers  le  propriétaire  pour 
le  montant  de  ses  loyers,  quand 
bien  même  ils  les  auraient  payés  de 
bonne  foi  à  leur  locateur  immédiat. 

2o.  Que  quand  dans  le  bail  du 
propriétaire,  il  y  a  une  clause  à 
l'effet  que  le  locataire  ne  pourra 
sous-louer  sans  le  consentement  du 
propriétaire,  telle  clause  doit  être 
exécutée  strictement,  et  le  sous-lo- 
cataire sera  censé  'connaître  telle 
clause,  et  ne  pourra  en  conséquence 
prétendre  que  les  effets,  garnissant 
les  lieux  loués,  ne  sont  pas  respon- 
sables des  loyers. 

3o.  Que,  quand  un  locataire  soos- 
loue  tous  les  lieux  pour  un  loyer 
moindre  que  celui  qu'il  s'est  obli- 
gé de  payer,  les  effets  du  sous-lo- 
cataire sont  responsables  pour  tour 
la  montant  des  loyers. 
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LICIT ATION.— Fuie  Rkmte  Constituée. 
LIEN.—  Vide  Hotel- Keepers. 
LIEN.^Waoes. 


Held: — That  the  captain  of  a 
barge  has  no  lien  on  the  vessel  for 
a  balance  due  him  for  wagea. 


Jugé:— Que  le  capitaine  d'une 
barque  n'a  aucun  gage  sur  le  vais- 
seau pour  la  balance  des  gages  qui 
lui  est  due. 

226 


Jasmin  «t.  Lafantaisie. 

LIMITATION  OF  ACTIONS.—  Vide  Tbial  bt  Jomr. 
LOCAL^GOUNCI^i— l?ie  Rcveedioaito^of  MorcABUi. 
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MARINE  INSURANCE.— FiVie  Insuramcx. 


MARRIAGE  CONTRACT.— Fid^  Sxpabation  dc  bibns. 
MINING^  PER  CENTAGE  ON.— Rxddition  de  comptc— Iktkrpabta- 

TION  or    I<I8TRUMC1IT8. 


Held  : —  lo.  That  where  in  a 
deed  of  sale  of  certain  lots  of  land 
in  consideration  of  a  certain  sum 
paid  down,  and  <<  of  the  further 
«<  payment  to  be  made  for  ever 
**  thereafter,  to  the  vendor,  of  the 
"  one  tenth  part  of  all  net  profits  to 
'<  result  after  deduction  of  losses  and 
**  charges  fiom  all  minhig  opera- 
**  tions,  as  the  purchaser  shall 
<'  carry  on,  in  and  upon  the  said 
<'  lots,  the  same  to  be  ascertained  to 
'<  theSlst  day  of  December  yearly, 
**  and  to  be  duly  accounted  tor  and 
*^  paid  over  within  the  six  mouths 
'^  next  following  :  "  such  percen- 
tage is  payable,  not  only  on  min- 
ing  operations  by  the  purchaser  in- 
dividually and  alone,  bat  also  on 
all  mining  operations  carried  on  by 
him  in  conjunction  with  others,  or 
in  which  he  was,  or  was  to  be,  in- 
terested. 

2o.  That  an  acconnt  Tendered 
allowing  only  to  the  plaintiff,  as  re- 
presenting the  vendor,  one  tenth  of 
the  profiits  realized  by  the  defen- 
dant personally  from  the  mines, 
without  regard  to  the  amount  rea- 
lized or  retained  by  a- lessee  or  per- 
son actually  working  or  carrying 
on  the  mines,  is  contrary  to  the 
meaning  of  the  clause  referred  to, 
and  a  new  account  will  be  ordered. 

3o.  That  in  case  of  amhiguity, 
the  Court  will  look  to  instruments 
passed  subsequent  to  the  institution 
of  the  action,  to  which  the  plafntiff 
and  defendant  were  parties,  to  dis- 
cover the  constructiot)  or  interpre- 
tation given  by  the  parties  them- 
selves to  the  clause  in  question,  and 
that  in  this  case  such  interpretation 
sustained  the  view  adopted  by  the 
Court. 

Cuêking  vi,  Davie». 


Jugé  : — lo.  Que  lorsque  dans  nn 
contrat  de  vente  de  certains  lots  de 
terres  en  considération  d'une  cer- 
taine somme  payéef  et  ^<  en  outre 
du  paiement  ci-aprés  et  à  toujours, 
an  vendeur,  de  la  dixième  partie 
des  profits  nets  après  déduction  des 
pertes  et  charges  résultant  de  tous 
travaux  de  mines,  que  Tacquéreur 
fera  sur  tous  les  dits  iots,  lenquels 
profits  seront  constatés  le  31  dé- 
cembre de  chaque  année,  et  des- 
quels il  sera  rendu  compte  et  iceuz 
payés  dans  les  six  mois  ensui- 
vants :  "  tels  profits  sont  payables, 
non-seulement  sur  les  travaux  de 
mines  faits  par  l'acquéreur  indivi- 
duellement, mais  encore  sur  tous 
travaux  de  mines  faits  par  lui  con- 
jointement avec  d'autres,  et  dans 
lesquels  il  devait  être,  ou  était,  in- 
téressé. 

2o.  Qu'un  compte  rendu  allouant 
seulement  au  demandeur,  comme 
représentant  le  vendeur,  un  dix- 
ième des  profits  réalisés  sur  les 
mines  par  le  défendeur  individuel- 
lement, sans  égard  au  montant  réa- 
lisé ou  retenu  par  un  locataire  ou 
une  personne  faisant  les  travaux 
des  mines,  est  contraire  au  sens  de 
la  clause  ci-dessus  citée,  et  il  sera 
ordonné  une  nouvelle  reddition  de 
compte. 

3o.  Que  dans  le  cas  d'ambiguité, 
la  Cour  examinera  des  actes  passés 
subséquemment  À  l'institution  de 
l'action,  auxquels  le  défendeur  et 
le  demandeur  étaient  parties,  afin 
de  constater  l'interprétation  donnée 
par  les  parties  elle-mêmes  à  la 
clause  en  question,  et  que,  dans 
l'espèce,  telle  interprétation  soute- 
nait la  décision  adoptée  par  la  Cour. 
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MORTGAGE^— Fuie  BAmvPTCT. 
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MORT6A6£.^CoRTiucT  of  Masbiagk. 


Uel<l  : — lo.  That  the  clause  in  a 
contract  of  marriage  by  which  the 
intended  husband  gives  to  his  in- 
tended wife  a  sum  of  money  to  be 
enjoyed  by  her  during  her  natural 
life,  and  after  her  death  to  go  to, 
and  be  divided  among,  the  children 
of  the  intended  marriage,  creates  a 
mortgage  upon  «the  property  of  the 
intended  husband  which  gives  to  the 
children  born  of  the  said  marriage  a 
preference  over  the  subseauent  cre- 
ditors of  their  father;  notwithtstandtng 
a  clause  in  the  said  contract  to  the 
effect  that  the  grant  was  made  on 
the  absolute  condition  that  the  in- 
tended husband  should  have  the 
right  to  alienate,  sell  and  dispose  of, 
without  interruption  from  nis  in- 
tended wife,  any  property  upon 
which  she  might  have  a  mortgage 
by  reason  of  the  said  clause. 

2o.  That  general  mortgages  creat- 
ed anterior  to  the  passing  of  the 
registry  ordmance,  4  Vic,  cap.  30, 
attach  to  property  purchased  by  the 
debtor  subsequenly  to  the  passing 
of  the  said  ordinance. 

Brown  and  Oakman» 


Jugé  : — lo.  Que  la  clause  dans 
un  contrat  de  mariage  par  laauelle 
le  futur  époux  donne  à  sa  future 
épouse  une  somme  d'argent  pour 
par  elle  en  jouir  sa  vie  durante,  et 
après  son  décès  être  partagée  entre 
les  enfants  de  leur  futur  mariage, 
crée  une  hypothèque  sur  les  pro- 
priétés du  futur  époux  qui  donne 
aux  enfants  nés  du  dit  mariage  une 
préférence  sur  les  créanciers  sub- 
séquents de  leur  pérft  ;  nonobstant 
une  clause  an  dit  contrat  à  l'effet 

3ue  la  donation  était  faite  à  la  con- 
ition  absolue  que  le  futur  époux 
aurait  le  droit  de  disposer,  sans  em- 
pêchement de  la  part  de  sa  future 
épouse,  d'auenne  propriété  sur  la- 
quelle elle  pourrait  avoir  nue  hy- 
pothèque en  raison  de  la  dite  clause, 
ou  de  l'aliéner  ou  de  la  vendre. 

2o.  Que  les  hypothèques  géné- 
rales créées  avant  la  passation  de 
l'ordonnance  des  enregistrements, 
4  Vie,  chap.  30,  affectent  les  pro- 
priétés acquises  par  Je  débiteur  sub- 
séquemment  à  la  passation  de  la 
dite  ordonnance. 
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MOVEABLES.— Tide  Sheriff's  Salc. 

NECESSARIES.— Fiiiô  Husband  and  Wifk. 

NOTARIAL  ACT.— SxcoKD  Notary, 


Held:— lo.  That  in  Lower  Ca- 
nada a  law  may  be  abrogated  by 
disuse  ;  and  that  the  provisions  of 
the  ordinance  of  1498,  and  of  the 
ordinance'de  Blois,  (1579)  in  so  far 
as  tfaey  require  the  presence  of  a 
second  notary  to  the  execution  of  a 
notarial  act,  have  been  so  abro- 
gated, and  that  consequently  a  no- 
tarial act  is  neither  fawp  nor  nut, 
from  the  minute  having  been  con- 
tersigned  several  years  after  it  was 
executed,  the  minute  having  been 
si^ed  by  the  parties;  the  whole 
without  fraud,  and  the  minute 
having  been  presented  to  the  second 
notary,  by  the  notaire  inslrumen- 
4aire  himself. 


Jugé.— lo.  Que  dans  le  Bas-Ca- 
nada une  loi  peut  être  abrogée  par 
désuétude  ;  et  que  les  dispositions 
de  l'ordonnance  de  1498,  et  de  l'or- 
donnance de  BIols  (1579)  en  autant 
qu'elles  requièrent  la  présence  du 
second  notaire  à  l'exécution  d'un 
acte  notarié,  ont  été  ainsi  abrogées, 
et  qu'en  conséquence  un  acte  no- 
tarié n'est  ni  faux  ni  nul  parce  que 
la  minute  n'a  été  contresignée  que 
plusieurs  années  après  son  exécu- 
tion, la  minute  ayant  été  d'ailleurs 
signée  des  parties  ;  le  tout  fait  sans 
fraude,  et  la  minute  présentée  an 
second  notaire  par  le  notaire  instru- 
mentaire  lui-même. 
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2o.  That,  in  the  case  submitted, 
the  countersisniDg  by  the  second 
notary  after  the  death  of  the  ap- 
praiser, Dorval,  who  was  not  a 
necessary  witness  to  the  préambule 
of  the  inventory  attacked  sl9  faux, 
cannot  be  held  to  be  a  moyen  de 
faux  sérieux. 

3o.  That  a  prolest  made  b^r  a 
third  party,  assignee  of  a.  creditor 
of  a  party  to  the  acte,  ought  not 
necessarily,  in  the  case  submitted, 
to  have  prevented  the  second  notary 
from  validly  signing  the  minute 
presented  to  him  by  the  notaire 
inatrumeniaire. 

4o.  That  the  copy  of  the  minute 
having  only  been  produoed  as  an 
exhibit  on  the  23rd  of  March,  1858, 
after  the  countersigning  .of  the 
second  notary,  which  had  taken 
place  on  the  16th  of  the  same 
month,  could  not  by  reason  thereof 
be  considered  as  yati«9e  at  the  tiipe 
of  its  production. 

Desforges  and  Dufaux, 


2o.  Qne,  dans  l'espèce,  le  con- 
treseing du  second  notaire  après  la 
mort  de  l'estimateur,  Dorval,  qui' 
n'était  pas  un  témoin  nécessaire  au 

Sréambule  de  l'inventaire  impugné 
e  faux,  ne  pouvait  être  un  moyen 
de  faux  sérieux. 

3o.  Que  la  protestation  d'un 
tiers,  cessionnaire  d'un  créancier 
d'une  partie  à  l'acte,  n'avait  pas  dû 
nécessairement,  dans  l'espèce,  em- 
pêcher le  second  notaire  de  con- 
tresigner validement  la  minute  ()ni 
était  présentée  pour  son  contreseing 
par  le  notaire  instrumentaire  lui- 
même. 

4o.  Que  la  copie  de  la  minuta 
n'ayant  été  produite  comme  exhibit 
que  le  23  mars,  1858,  après  le 
contreseing  du  second  notaire,  qui 
avait  eu  lieu  le  16  du  même  mois, 
ne  pouvait  pas  pour  cette  raison 
être  considérée  comme  fausse  au 
jour  de  sa  production. 
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NOTICE  OF  SALE,^Fide  Damaobs. 
NUISANCE,  ABATEMENT  OF. -Booms. 


Held  :  -That  a  boom  stretched 
across  a  floatable  stream  or  river  is 
a  public  nuisance,  and  as  such  may 
be  abated  by  any  person. 

Regina  and  Patton. 


Jugé: — Qu'un  boom  place  sur 
une  rivière  ou  sur  un  cours  d'eau 
flottable,  est  une  nuisance  publique, 
à  laquelle  toute  personne  peut  re- 
médier. 
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OPPOSITIONS.- Tirfc  Plïadihos. 
OPPOSITIONS.— Practicb.— Pleading*. 


1.  Held  : — That  in  cases  of  opposi- 
tions afin  de  distraire,  etc.,  it  any 
of  the  parties  to  a  cause  have  de- 
clared that  they  intended  to  contest 
any  such  opposition,  and  yet  fail  so 
to  contest  after  having  been  regu- 
larly put  en  demeure  to  do  so, 
parties  making  sucl^  oppositions 
will  not,  nevertheless,  be  entitled 
to  obtain  judgment  upon  their  op- 
positions, de  piano,  but  must  pro- 
ceed as  in  cases  exparte  for  want 
of  a  plea,  and  give  notice  of  inscrip- 
tion to  the  party  who  has  declared 
his  intention  to  contest,  in    order 


Jugé  :-^Que  dans  les  cas  d'oppo- 
sitions afin  de  distraire,  etc.,  si  au- 
cunes des  parties  à  la  cause  ont  dé- 
claré qu'elles  entendaient  contester 
aucune  telle  opposition,  et  néan- 
moins font  défaut  de  contester  aprè8 
avoir  été  régulièrement  mises  en 
demeure  de  ce  faire,  les  parties  op- 
posantes ne  seront  pas,  néanmoins, 
en  droit  d'obtenir  jugement  sur  leurs 
oppositions,  de  piano,  mais  devront 
procéder  comme  dans  les  causes 
exparle  faute  de  pla^oyer,  et  don- 
ner avis  d'inscription  à  la  partie 
qui  a  déclaré  son  intention  de  con- 
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that  each  party  may  cross-ezamine 
any  witness  produced  by  such  op- 
posant ;  and  that,  in  such  cases, 
opposants  do  not  come  within  the 
operation  of  the  84th  rule  of  prac- 
tice. 

McBlain  an4  Oliver. 


tester,  de  manière  à  ce  que  telle 
partie  puisse  transqoestionner  au- 
cun témoin  produit  par  tel  oppo- 
sant ;  et  que,  en  pareils  cas,  un 
opposant  ne  tombe  pas  sous  l'opé- 
ration de  la  84ème  règle  de  pra- 
tique. 
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Proceedings  on. — Pleadings, 


2.  Held  :— lo.  That  a  rule  cal- 
ling upon  the  plaintiff  and  defen- 
dant to  declare  whether  they  con- 
test an  opposition,  and  that  in  de- 
fault of  so  doing  the  conclusions  of 
the  opposition  be  granted  is  irre- 
gular, and  will  be  rejected. 

2o.  That  if  the  parties  do  not 
make  a  declaration  the  opposant 
should  proceed  exparie. 


J/ig6  : — lo.  Qu'une  règle  enjoi- 
gnant à  un  demandeur  et  à  un  dé- 
fendeur, de  déclarer  s'ils  entendent 
contester  une  opposition,  et  qu'à 
défaut  de  ce  faire  les  conclusions  de 
telle  opposition  soient  accordées  est 
irréguliére,  et  sera  rejetée. 

2o.  Que  si  les  parties  ne  font  au- 
cune déclaration  l'opposant  doit 
procéder  exparte. 


Limoges  vs.  Marsant  and  Labelle. 
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Rules  of  Practice. 


3.  Held  :— lo.  That  in  the  Circuit 
Court  it  is  not  required  that  an  op- 
position afin  d^annuler  be  regis- 
tered in  the  clerk's  office  before  it 
is  placed  in  the  hands  of  the  bailiff. 

2o.  That  the  26th  rule  of  practice 
of  the  Circuit  Court  is  not  a  peine 
de  nullité,  with  respect  to  figures 
used  in  a  return  of  service. 

3o.  Tliat  in  default  of  an  hour 
being  fixed  for  the  return  of  an  op- 
position, such  opposition  must  be 
received  if  it  be  filed  at  the  office, 
during  the  hours  of  business. 

Lamothe  and  Garceau* 


Jugé: — lo.  Que  dans  la  Cour  de 
Circuit,  rien  n'exige  qu'une  o])p06i- 
tion  afin  d'annuler  soit  enregistrée 
au  greffe  avant  que  d'être  signifiée 
à  l'huissier. 

2o.  Que  la  26e  règle  de  pratique 
de  la  Court  de  Circuit  n'est  pas  à 
peine  de  nullité,  quant  aux  chiffres 
employés  dans  un  rapport  de  signi- 
fication. 

3o.  Qu'à  défaut  d'heure  ûxêe 
pour  le  rapport  d'une  opposition, 
elle  doit  être  accueillie  s*  elle  est 
produite  au  greffe  au  jour  ûxé,  pen- 
dant les  heures  du  Bureau. 


Afin  d^annuler. — Seizure. 


4.  Held  :— lo.  That  an  opposition 
CLfin  d^annûler,  filed  by  the  defen- 
dants, on  the  ground  that  the  loco- 
motive engine  seized  formed  part  of 
the  rolling  stock  of  the  Company, 
and  was  necessary  for  the  working 
of  the  road,  and  not  liable  to  seizure, 
but  was  subject  to  the  liens  and  pri- 
vileges'of  privileged  creditors  who 
were  entitled  to  the  proceeds,  will 
be  dismissed  ;  such  reasons  being 
insufficient  to«u8tain  the  opposition. 

2o.  That  the  Court  will  construe 


Jugé  : — lo. Qu'une  opposition  afin 
d'annuler,  produite  par  les  défen- 
deurs, fondée  sur  ce  que  la  machine 
locomotive  saisie  formait  partie  de 
l'équipement  (rolling  stock)  de  la 
Compagnie,  et  lui  était  nécessaire 
pour  les  objets  du  chemin,  et  non 
susceptible  d'être  saisie,  mais  était 
eujette  au  ga^e  et  au  privilège  des 
créanciers  privilégiés  qui  étaient  en 
droit  d'en  recevoir  les  produits,  sera 
renvoyée  ;  ces  moyens  étant  insuffi- 
sants pour  maintenir  telle  opposition 

2o.    Que   la   Cour    interprêtera 
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<«  The  Grand  Trunk  Arrangements 
Act  of  1862,"  25  Vic,  cap.  66,  and 
particularly  the  1, 22, 23, 24, 25  and 
39,  sections  all  together  :  and  that, 
under  the  act,  the  debt  ot  a  creditor 
entitled  to  a  share  of  postal  monies 
could  nx)t  be  extingaished,  or  his 
Tight  to  execution  taken  a'v^y,  with- 
out payment  and  tender  by  the  Com- 
Î>aiiy  of  the  postal  monies  and  pre- 
erence  stodk  referred  to  in  the  act. 


<<  L'Acte  des  arrangements  finan- 
ciers du  Grand  Tronc  de  1862,"  25 
Vic,  chap.  56,  et  particulièrement 
les  sections  1,  22,  23,  24, 25  et  39, 
dans  leur  ensemble  ;  et  que,  sous  cet 
acte,  la  réclamation  d'un  créancier 
en  droit  de  recevoir  une  partie  des 
argents  proTenant  du  service  postal 
ne  pouvait  être  éteinte,  ou  son  droit 
de  saisie  mis  au  néant,  sans  paie- 
ment ou  offres  par  la  Compagnie 
des  dits  argents  et  bons  privilégiés 
mentionnés  au  dit  acte. 
Tlie  Eastern  Toumshipe  Bank  va,  Tfu  Grand  Trunk  Railtoay 
Co.  of  Canada.  455 

PACTE  COMMISSOIRË.— Sale  amd  Kxisale. 


Held  : — That  in  the  case  of  a 
deed  of  sale  in  consideration  of  a 
rente  viasfère,  the  retrocession  by 
the  purchaser  to  the  vendor  by 
reason  of  the  pacte  commissaire 
will  not  be  viewed  in  the  light  of  a 
resale  by  the  original  vendor,  so  as 
to  admit  of  intermediate  mortgagees 
obtaining  a  preference  to  the  ori- 
ginal vendor  ;  provided  that  the 
retrocession  be  made  without  fraud, 
and  that  the  property  retroceded  be 
in  the  same  state  and  of  the  same 
.  value  as  when  ori^nally  sold  ; — 
and  in  such  case  it  is  not  necessary 
that  the  pacte  commissaire  should 
be  enforced  by  means  of  a  judgment 
of  a  Court  of  justice. 


!  Jugé  :— Que  dans  le  cas  d'une 
vente  moyennant  une  rente  viagère, 
la  rétrocession  par  l'acquéreur  au 
vendeur  en  raison  du  pacte  com- 
missoire  ne  peut  être  considérée 
comme  une  vente  faite  au  vendeur 
originaire,  de  manière  à  donner 
préférence  sur  lui  à  des  créanciers 
n3rpothécaires  intermédiaires  ;  pour- 
vu que  cette  rétrocession  soit  faite 
sans  fraude,  et  que  les  biens  rétro- 
cédés soient  dans  le  même  état  et 
de  la  même  valeur  qu'à  l'époque 
de  la  vente  originaire  ; — et  dans 
tel  cas  il  n'est  .pas  nécessaire  que  le 
pacte  commissoire  soit  décréé  par 
sentence  d'une  Cour  de  justice. 
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PELERINS.—  Fide  Hotxl-Kkkpxbs. 

PENALTIES.— Ftifc  Agricultural  Act. 

PETITORY  ACTION.— Ftrfc  Actions,  ccumulation  of. 

PLEADINGS. —  Vide  Action,  service  of. —  Compensation. —  Opposi- 
tions.—Prescription.— Promis  v»y  Note. —  Res  Judicata. — 
Saisie -Arret. — TAial  by  Jurt. 

PLEADINGS.— Appbal.—Costs. 


1.  Held  :— lo.  That  the  plaintiff  is 
bound  to  notify  the  defendant  that 
security  for  costs  has  been  given, 
and  that  a  demand  of  plea  and  fore- 
closure without  such  notice  are 
irregular  and  will  be  set  aside,  as 
also  a  judgment  of  the  prothonotary 


Jugé:— Que  le  demandeur  est 
tenu  de  donner  avis  au  défendeur 
que  cautionnement  pour  les  frais  a 
été  fourni,  et  qu'une'  demande  de 
plaidoyers  et  une  forclusion  sans 
tel  avis  sont  irré^ulières,  et  seront 
mises  de    côté^  ainsi  qu'un  juge- 
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rendered  in  the  cause,  in  favor  of 
the  plaintiff,  treating  auch  fore- 
closure as  valid  and  regular. 


2o.  That  a  defendant  may  obtain 
relief  against  a  judgment  00  render- 
ed by  the  prothonotary  of  the  Su- 
perior Court,  by  opposition,  or 
simple  requête  afin  d^oppatition, 
as  provided  by  the  Con.  Stat,  of  L. 
C,  chap.  83,  sect.  115,  or  by  an 
appeal  to  the  Court  of  Queen's 
Bench. 

3o.  But  if  he  take  his  remedy  by 
an  appeal,  the  Court  will  only  grant 
the  costs  of  the  Court  below,  and 
the  disbursements  in  appeal. 

Jersey  and  RowelL 

ArticukUi<m  défaits, 

2.  Held  :— lo.  That  there  can  be 
but  one  issue  on  the  merits  between 
the  parties  plaintiff  and  defendant, 
or  defendants  who  have  not  severed 
in  their  defence. 

2o.  That  issue  is  joined  on  the 
merits  on  the  filing  of  all  the  answers 
to  all  the  pleadings,  or  by  the  expi- 
ration of  the  delay  for  filing  tne 
same. 


ment  da  piotonotaire  rando  dana  1» 
cause,  au  profit  da  demandeur, 
traitant  telle  forclusion  comme  va- 
lable et  régulière. 

2o.  Qu'un  défendeur  peut  être 
relevé  d'un  jugement  ainsi  renda 
par  le  protonotairo  de  la  Cour  Supé- 
rieure, par  opposition,  on  par  simple 
requête^afin  d'opposition,  tel  one 
pourvu  par  le  Stat.  Réf.  du  fi.-C., 
chap.  83,  sec.  115,  ou  par  un  appel 
à  la  Cour  du  banc  de  la  Reine. 


3o.  Biais  s'il  a  recours  à  un  ap- 
pel, la  Cour  ne  lui  accordera  que  les 
frais  de  la  Cour  inférieure,  et  les 
déboursés  en  appel. 

1T2 


Juge  :--lo.  Qu'il  ne  peut  y  avoir 
qu'une  issue  aux  mérites  entre  les 
parties,  demandeur  et  défendeur,  ou 
défendeurs  qui  n'ont  pas  séparé 
leur  défense. 

2o.  Que  l'issue  est  jointe  aux  mé- 
rites sur  la  production  de  tous  les 
plaidoyers  et  de  toutes  les  réponses, 
ou  par  l'expiration  du  délai  pour 
leur  production. 
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BosweU  vs.  Uoyd 

Promissory  Note. — Femme  Séparée  de  Biens. 

Jugé  : — Que  lorsqu'une  femme 
séparée  de  biens  est  poursuivie 
comme  faisant  commerce  sous  le 
nom  de  ^<  A  &  Co.,  "  son  mari  étant 
mis  en  cause  seulement  afin    de 


3.  Held  :— That  when  a  wife  sé- 
parée de  biens,  and  alleged  to  have 
been  carrying  on  business  under 
the  name  of  <<  A  &  Co.,  "  is  sued, 
and  her  husband  put  into  the  cause 
for  the  purpose  of  authorization 
only,  an  allegation  in  the  declara- 
tion that  <<  the  defendants  under 
*^  the  name  of  A  &  Co.,  made  Ikèir 
•'  certain  promissory  note,"  is  suf- 
ficient, and  a  défense  en  droit  on 
the  ground  that  no  debt  against  the 
wife  was  set  up  in  the  declaratiop 
will  be  dismissed. 

Adams  vs.  Fleming, 


l'autoriser,  un  allégué  dans  la  dé- 
claration que  **  les  défendeurs  sous 
<<  le  nom  de  A  &  Cie.,  firent  leur 
"  certain  billet  promissoire,  "  est 
sufiisant,  et  une  défense  au  fonds 
en  droit  fondée  sur  ce  qu'aucune 
dette  contre  la  femme  n'a  été  allé- 
guée dans  la  déclaration  sera  ren- 
voyée. 

78 

Reports  of  distribution.— Oppositions. 

Jugé  :— lo.  Qu'en  préparant  un 
rapport  de  distribution,  le  protono- 
taireest  tenu  de  regarder  les  allé- 
gations d'une  opposition  no«  con- 
testée comme  vraies,  et  de  prépa- 
rer son  rapport  en  conséquence  ; 
lequel  rapport  doit   être  contesté , 


4.  Held  î— lo.  That  in  preparing 
a  report  of  distribution,  the  protho- 
notary is  bound  to  assume  that  the 
allegations  of  an  uncontested  oppo- 
sition are  true,  and  frame  the  report 
accordingly  ;  which  report  must  be 
contested  in  case  the  prothonotary 
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makes  an  error  in  collooating  the 
parties  ;  if  the  report  is  wrong  in 
consequence  of  unfounded  allega- 
tions of  fact  in  the  opposition,  then 
the  opposition  must  be  contested. 

2o.  That,  in  the  case  submitted, 
the  Court  will  overlook  the  mistake 
as  to  form  in  contesting  the  report 
instead  of  the  opposition^  inasmuch 
as  the  parties  treated  the  contesta- 
tion ofthe  report  as  if  it  had  been  a 
contestation  ofthe  opposition,  and 
adduced  evidence  accordingly  ;  and 
Inasmuch  as  the  allegations  ofthe 


daas  le  cas  où  le  protonotaire  com- 
mettrait une  erreur  en  colloquant 
les  parties  ;  si  le  rapport  est  erroné 
en  raison  de  faits  non  fondés  allé- 
gés dans  l'opposition;  l'opposition 
doit  être  contestée. 

2o.  Que^  dans  l'espèce,  la  Conr 
ne  prendra  pas  en  considération 
l'erreur  quant  à  la  forihe  de  1»  con- 
testation du  rapport  au  lien  d'une 
contestation  de  l'opposition,  en  au- 
tant que  les  parties  ont  traité  la 
contestation  du  rapport,  de  même 
que  si  l'opposition  eut  été  contestée, 
et  produit  leurs  preuves  en  consé- 
contestation  as  made,"were  not  sup-  I  quence  ;  et  en  autant  ^ue  les  allé- 
ported  by  sufficient  evidence.  gâtions  de  la  contestation  telle  que 

l  faite,  n'étaient  pas  prouvées* 
DoiUney  and  Mullin,  ^246 

Service  on  absentees. 


Jugé  : — Que  la  clause  dans  le 
statut  refondu  duB.  C,  cap.  83,  sec. 
64,  à  l'effet  que  la  signification  de 
règles,  avis,  etc.,  peut-être  faite  au 
bureau  du  protonotaire  ou  greffier 
de  la  Cour,  ne  s'applique  pas  au  cas 
de  défendeurs  absents,  appelés  par 
la  Gazette,  lorsqu'il  n'y  a  pas  de 
comparution  produite  pour  tel  dé- 
fendeur. 
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5.  Held  : — That  the  clause  in  the 
consolidated  statute  of  L.  C,  cap. 
83,  sec.  64,  to  the  effect  that  service 
of  rules,  notices,  etc.,  may  be  made 
at  the  office  of  the  prothoootary  or 
clerk  of  the  Court,  does  not  apply 
to  the  case  of  absentee  defendants, 
called  in  by  the  Gazette,  where  no 
appearance  is  entered  for  such  de- 
fendants. 

Laçasse  vs.  Laçasse, 

POSSESSION.— Ft<ie  Action  Petitoire. 
PRACTICE.— Fide  Oppositions. 
PREMIUMS  OF  INSURANCE,  LIABILITY  FOR.—  PaoMissoiRf 

Note. 

Held  : — ^That  where  an  agent  of 
a  Railway  Company  had  given  his 
own  individual  notes  to  an  Insu- 
rance Company  for  premiums  of 
Marine  Insurance,  on  iron  belong- 
ing to  the  Railway  Co.,  taking  the 
Policy  of  Insurance  in  his  own 
name,  and  afterwards  gave  the 
notes  of  his  £rm  for  the  same  debt, 
the  Railway  Co.  is  nevertheless 
liable  in  a  direct  action  for  the 
amount  of  the  premiums  ;  and  that 
on  an  intervention  by  the  firm,  the 
renewal  notes  filed  in  the  case  will 
be  declared  inoperative  as  against 
the  intervening  parties,  and  be  or- 
dered to  be  delivered  up  to  them. 


T%e  Montreal  Fire  Insurance 


Q§id  Chambly  RaUway  Co.,  and  Wood* 


Jugé  :—  Que  lorsque  l'agent  d'une 
Compagnie  de  Chemin  de  Fer  a 
donné  son  propre  billet  à  une  com- 
pagnie d'Assurance,  pour  primes 
d'Assurance  Maritime,  sur  du  fer, 
appartenant  à  la  Compagnie  du  Che- 
min de  Fer,prenant  la  Police  d'Assu- 
rance en  son  propre  nom,  et  subsé- 
quemment  donne  les  billets  de  sa  so- 
ciété pour  la  même  dette,  la  Co.  de 
Chemin  de  Fer,  est  néanmoins  res- 
ponsable dans  une  action  directe 
pour  le  montant  des  primes  ;  et  que 
sur  une  intervention  par  la  société, 
les  billets  renouvelés  produits  dans 
la  cause  seront  déclarés  être  sans 
effet  contre  les  intervenants, et  il  se- 
ra ordonné  qu'ils  leur  soient  remis. 
Co,  vs.  Tke   Stansiead,  Shefford 
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PRESCRIPTION.*-ETn)KHCK. 


1.  Held  :— That  in  the  case  of  mo- 
veables the  prescription  of  three 
years  to  be  available  must  be  joined 
to  a  title  together  with  good  faith. 

2o.  That,  in  the  case  submitted, 
the  son  of  the  defendant,  the  ap- 
pellant, notwithstanding  the  de- 
claration that  the  violin  claimed 
belonged  to  him»  having  been  pur- 
chased for  him  during  his  minority 
b)r  the  appellant,  was  a  competent 
witness. 

Herbert  and  Fennel. 


Jugé  : — lo.  Qu'en  fait  de  meubles 
laprescription  de  trois  ans  pourétra 
eâective  doit  être  accompagnée  d'un 
titre  et  de  bonne  foi. 

2o.  Que,  dans  l'esnéce,  le  fils 
du  défendeur,  l'appelant,  nonob- 
stant sa  déclaration  que  le  violon 
réclamé  lui  appartenait  en  propre, 
ayant  été  acheté  pour  lui  pendant 
sa  minorité  par  l'appelant,  était  un 
témoin  compétent. 
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Rent, — Pieadingê. 


2.  Held  :— lo.  That  the  presorip- 
of  five  years  against  a  claim  tor 
rent,  cannot  be  pleaded  in  bar  to  a 
claim  for  the  rentfi,  issues  and 
profits  in  a  petitory  action. 

2o.  That  when  property  is  claim- 
ed under  a  thirty  years  prescrip- 
tion, and,  to  establish  such  pres- 
cription, the  possession  of  prede- 
cessors is  invoked,  the  names  -of 
such  predecessors  must  be  set  forth. 


Jugé: — lo.  Que  la  prescri^ion 
de  cinq  ana  contre  une  demande 
pour  loyer,  ne  peut  être  plaidée  à 
une  demande  pour  les  fruits  et  re- 
venus dans  une  action  pétitoire. 

2o.  Que  quand  une  propriété  est 
réclamée  en  vertu  de  la  prescrip- 
tion trentennaire,  et  que  pour  éta- 
blir telle  prescription,  }a  possession 
de  ses  auteurs  est  invoquée,  les 
noms  de  tels  auteurs  doivent  être 
donnés. 


Lampson  vs.  Taylor,  and  Hughes.  154 

PRICE  OF  SALE,  DIMINUTION  OF.-Firfe  Vendor  and  Tendes. 

PRIVILEGE.— Fïde  Costs. 

PRIVILEGED  COMMUNICATIONS.— Affairs  of  State.— 
Evidence. 

A  Judge  at  Niti  Prius  has  no 
power  to  compel  the  Provincial 
Secretary  to  produce  documents 
connected  with  afiairs  of  state,  if 
their  production  would  be  injurious 
to  the  public  service  ;  and  that 
question  must  be  determined,  not 
by  the  Judge,  but  by  the  Provincial 
Secretary  having  the  custody  of  the 
documents. 

The  delivery  of  a -copy  of  the  pa- 
per in  question  in  this  case,  to  the 
appellant,  by  an  assistant  secretary, 
will  not  deprive  the  Head  of  the 
Department  of  the  power  vested  in 
him  b^  law,  as  to  the  production  of 
ihe  original. 

Gugy  and  Maguire*  33 


Un  Juge  de  première  instance 
ne  peut  contraindre  le  Secrétaire 
Provincial  de  produire  des  docu- 
ments relatifs  aux  afiaires  de  l'état, 
si  leur  production  serait  dange- 
reuse au  service  public  ;  et  cette 
question  doit  être  déterminée,  non 
par  le  Ju^e,  mais  par  le  Secrétaire 
Provincial  ayai>t  la  garde  des  doca- 
ments. 

La  livraison  des  papiers  en  ques- 
tions en  cette  cause,  à  l'appelant, 
par  un  assistant  secrétaire,  ne  pri- 
vera pas  le  chef  du  Département  da 
pouvoir  dont  il  est  revêtu  par  la  loi 
quanta  la  production  de  l'originaL 


PROCES  VERBAL  OF  SEIZURE.— FtVie  Rbvxmdicaticmi. 
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'PROHIBITION  TO  ALIEN  ATE.— Fide  Lioact. 

PROMISSORY  NOTE.— Fide  Premiums  or  Insurance,  Lixbilitt  Foa. 
— Pleadings.— Trial  bt  Jury. 

PROMISSORY  NOTE.— Compensation.-tConbideration.— • 
'     Pleadings. 


1.  The  plaintiff  sold  and  delivered 
a  quantity  of  pine  lo^s  to  the  defen- 
dant, which  were  paid  for  partly  in 
cash,  and  for  the  balance  the  de- 
fendant gave  the  promissory  note 
sought  to  be  recovered  in  the  cause. 
It  being  stated  in  the  note,  '<  the 
"  value  received  being  contingent 
**  upon  no  claim  being  made  to  the 
'*  logs.  "  The  logs  were  afterwards 
revendicated  by  the  British  Ame- 
rican Land  Co.,  as  having  been  cut 
upon  their  lands,  to  whom  the  de- 
fendant gave  his  note  for  stumpage 
for  a  larger  sum  than  the  note  given 
to  the  plaintiffs» 

In  an  action  by  the  plaintiffs  upon 
the  note  given  to  them  : — 

Held  : — That,  in  the  case  sub- 
mitted, pleas  of  no  consideration 
and  compensation,  constitute  a  |^ood 
defence,  although  the  note  so  given 
to  the  Company,  had  not  been  paid, 
nor  the  plaintiffs  notified  of  its 
being  ^iven,  nor  called  in  as  go- 
rants  in  the  action  en  revendica- 
tiony  which  had  been  dismissed  for 
want  of  form  a  year  after  the  sei- 
zure. 


Gamsby  and  Chapman, 


Le  demandeur  vendit  et  livra  au 
défendeur  une  quantité  de  bais  de 
pin  qui  fut  payé  partie  comptant,  et 
la  balance  par  le  billet  du  défen- 
deur, pour  le  montant  duquel  l'ac- 
tion fut  portée.  Le  billet  portait  à 
sa  face  que  <<  la  valeur  reçue  était 
reconnue  pourvu  que  le  bois  ne  fut 
pas  réclamé.  "  Le  bois  fut  subsé- 
quemment  réclamé  par  la  Compa- 
gnie des  Terres  de  l'Amérique  dn 
Nord,  comme  ayant  été  coupé  sur 
ses  terres,  et  à  laquelle  le  défendeur 
doonason  billet  pour  un  montant 
excédant  le  montant  du  billet  donné 
au  demandeur. 

Dans  une  action  par  les  deman- 
deurs sur  le  billet  à  eux  donné  : — 

Jugé  : — Que,  dans  l'espèce,  un 
plaidoyer  de  non  considération  et 
de  compensation  constituait  une 
bonne  défense,  quoique  le  billet 
ainsi  donné  à  la  Compagnie,  n'eut 
pas  été  payé,  et  quoique  les  de- 
mandeurs n'eussent  pas  été  in- 
formés qu'il  eut  été  donné,  et  qu'ils 
n'eussent  pas  été  appelés  en  ga- 
rantie dans  l'action  en  revendica- 
tion, qui  avait  été  renvoyée  pour 
défaut  de  forme  un  an  après  la 
saisie. 
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indorser.-'Evidence. 


2.  Held  :— lo.  That  a  promise  by 
an  indorser  to  pay  the  amount  of  a 
note  which  had  not  been  protested 
is  valid,  if  made  after  knowledge 
of  there  being  no  protest  made. 

2o.  That  such  promise  may  be 
proved  by  parol  evidence. 

3o.  That  the  promise  made  to  an 
agent  authorized  to  collect  the  note, 
has  the  same  effect  as  if  made  to 
the  creditor  himself. 

Johmon  VB.  Ueoffrion. 


Jugé: — Jo.  Que  la  promesse 
d'un  endosseur  de  payer  le  mon- 
tant d'un  billet  qui  n'a  pas  été  pro- 
testé est  valable,  si  telle  promesse 
est  faite  avec  connaissance  qu'il 
n'y  a  pas  eu  de  protêt. 

2o.  Que  telle  promesse  peut  être 
prouvée  par  témoignage  verbal. 

3o.  Que  ia  promesse  faite  à  un 
agent  autorisé  à  recevoir  le  mon- 
tant du  billet,  a  le  même  effet  que 
si  elle  était  faite  au  créancier  lui- 
même. 

161 
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Protest,  Notice  of. 


3.  Held  ;— lo.  That  the  noa-ex- 
hibition  of  a  promissory  note  to  the 
maker  (who  is  notoriously  insol- 
Tent)  at  the  time  of  the  protest^ 
will  not  invalidate  the 'protest. 

2o.  That  notice  of  such  protest 
will  render  the  endorsers  liable. 

Vminervs.  Futvoye, 

PROTEST,  NOTICE  OF. 


Jugé  : — lo.  Que  le  dà£aut  de  pré- 
sentation d'un  billet  promissoire  an 
faiseur  (qui  est  notoirement  insol- 
vable) lors  du  protêt,  ne  rendra  pas 
tel  protêt  nul. 

2q.  Qu'avis  de  tel  protêt  rendra 
les  endosseurs  responsables. 

307 

•—  Vide  Faomissort  Notjb, 


PROTHONOTARY.~rtd«  Appxalb.— Bonds  in  Affbal. 

REDDITION  DE  COMPTE.— Fîdc  Mining,  Pkroentao»  om. 

REGISTRATION—  Vide  Bankruptcy. 

REHEARING.— Fïrfc  Fees. 

RENT.— Fïrfc  Priscription. 

RENTE  CONSTITUEE.— Licitatxon. 


Held  : — That  if  a  forced  licîtation 
is  80  couducted  as  not  to  defeat  or 
impair  in  any  way  the  hypothecary 
rigiits  of  the  proprietor  of  a  rente 
constituée,  such  proprietor  will  not 
be  permitted  to  claim  the  capital  of 
sucn  rente, 

Montizambert  and  Murphy. 

REPORTS  OF  DISTRIBUTION.— Ftrfc  PtBADiNoi. 


Jugé  : — Que  si  une  licîtation  for* 
c6e  est  conduite  de  manière  à  ne 
porter  atteinte  à  aucun  des  droits 
nypothécaires  du  propriétaire  d'une 
rente  constituée,  il  ne  sera  pas  per- 
mis à  tel  propriétaire  de  réclamer 
le  principal  de  telle  rente. 

97 


RES  JUDICATA.— PuEADiNGs. 


Held  :— That  res  judicata  is  pro- 
perly pleaded  to  an  action  founded 
on  judgments  asainst  the  defen- 
dant, in  favor  of  tnird  parties  who 
have  assigned  these  judgments  to 
the  plaintiff. 

Whelan  vs,  Keeler, 


Jugé  :— Que  res  judicata  peut 
être  valablement  plaidé  à  une  ac- 
tion fondée  sur  des  jugements 
contre  le  défendeur,  au  profit  de 
tiers  qui  ont  transporté  ces  juge- 
ments au  demandeur. 
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RESILIATION  OF  SALE.— Vendor  and  Vendes.— Compensation. 


Held  : — lo.  That  an  action  en  rè- 
sUiation  de  vente  may  be  maintain- 
ed by  the  unpaid  vendor  of  an  im- 
moveable, against  his  vendee,  at  any 
time  within  thirty  years  from  the 
date  of  the  deed,  in  the  event  of  a 
balance  of  the  pria:  de  vente  re- 
maining unpaid  ;  and  that  the  judg- 
ment will  be  declared  commun  to  a 
codefendant  (purchaser  from  such 
vendee)  who  will  be  condemned  to 
eive  up  the  property  unless  he  ]^re- 
fers  to  pay  the  balance  of  the  price, 
with  interest  and  costs. 


Jugé  : — lo.  Qu'une  action  en  ré- 
siliation de  vente  peut  être  portée 
par  le  vendeur  d'un  immeuble  non 
payé,  contre  sont  acquéreur,  en  au- 
cun temps  avant  l'expiration  de 
trente  ans  de  la  date  de  l'acte,  dans 
le  cas  où  il  resterait  une  balance  du 
prix  de  vente  encore  due  ;  et  que  Je 
jugement  sera  déclaré  commun  à  un 
codé  fondeur  (acheteur  de  l'acqué- 
reur) qui  sera  condamné  à  remettre 
la  propriété  si  il  n'aime  mieux 
payer  la  balance  du  prix,  avec  in- 
térêts et  dépens. 
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2o.  That  the  rents,  issues  and 
profits  of  the  property  from  the  date 
of  the  sale  will  be  declared  to  have 
been  compensated,  and  will  be  set 
off  against'  any  sums  paid  to  the 
plaintiff,  or  on  his  behalf,  by  his 
immediate  vendee. 

Poirrier  vs.  Tassé, 


2o.  Que  les  fruits  et  revenus  de  la 
propriété  à  compter  de  la  date  de  Ja 
vente  seront  déclarés  avoir  été  com- 
pensés^et  seront  compensés,  par  au- 
cune somme  payée  au  demandeur, 
ou  sur  son  compte^  par  l'acquéreur 
immédiat. 
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RESTITUTION,  WRIT  OF. 


Held  : — lo.  That  a  justice  out  of 
Sessions  cannot  award  restitution 
on  an  indictment  for  forcible  entry 
or  forcible  detainer,  found  before 
hinn  by  the  Grand  Jury  at  the  Gene- 
ral Quarter  Sessions  oi  the  Peace. 

52o.  That  the  Court  of  General 
Quarter  Sessions  where  the  indict- 
ment is  found,  and  before  trial,  may 
award  a  writ  of  restitution,  but  it  is 
entirely  in  the  discretion  of  the  Court 
to  grant  or  refuse  such  writ. 


Jugé  : — lo.  Qu'un  juge  de  paix 
hors  de  session  ne  peut  octroyer  res- 
titution sur  accusation  pour  entrée 
ou  détention  par  force,  rapportée 
pardevant  lui  par  les  Grands  Jurés 
aux  Sessions  de  Quartier  Générales 
de  la  Paix. 

2o«  Que  la  Cour  de  Sessions  de 
Quartier  Générales  où  l'accusation 
est  rapportée,  peut,  avant  procès, 
accorder  un  writ  de  restitution, mais 
il  est  entièrement  dans  la  disorétioR 
de  la  Cour  d'accorder  ou  de  refuser 
tel  writ. 

6 


BosweU  and  lAoyd. 

RETURN  OF  BAILIFF.— Fîrfe  Inscription  di  facx. 

REVENDICATION.— Fîrfe  Bills  of  Lading. 

REVENDICATION  OF  MOVEABLES.— Local  councils.— Taxes. 


1.  Held  :— lo.  That  an  action  of 
'levendication  will  lie  to  recover 
possession  of  moveables  illegally 
seized. 

So.  That  local  councils  cannot, 
under  the  Con.  Stat.  L.  C,  cap.  24, 
impose  a  special  tax  for  the  pur- 
chase of  a  fire  engine. 


Juçe  : — lo.  Qu'une  action  en  re- 
vendication peut  être  portée  pour 
recouvrer  la  possession  de  meubles 
illégalement  saisis. 

2o.  Que  les  conseils  locaux  ne 
peuvent,  en  vertu  du  Stat.  Réf.  du 
B.  C.  cap.  24,  imposer  une  taxe 
spéciale  pour  l'acquisition  d'une 
pompe  à  feu. 

3o.  Que  toutes  taxes  doivent  être 
imposées  proportionnellement  sur 
tous.  les  contrÏDuables  d'une  rauni- 
cipalité,  et  non  sur  une  partie  seu- 
lement. 
Langloi^  M.  Tiie  Corporation  of  the  Parish  of  St.  JRoeh  South,  317 


3o.  That  all  taxes  must  be  im- 
posed rateably  on  all  the  inhabi- 
tants of  a  municipality,  and  not  on 
a  portion  of  them  only. 


Procès-  Verbal  of  Seizure. 
• 

2.  Held  : — That  in  an  action  of  rfi- 
vendication,  the  omission  to  leave 
with  the  defendant  a  copy  of  the 
procès- verbal  of  seizure,  is  not 
fatal,  inasmuch  as  the  ordinance  of 
1667  only  requires  this  formality  in 
cases  of  saisie^ea^icuiwn. 
Moisan  vs.  Jorgensen. 

RULES  OF  PRACTICE.— rirfeOppoMTioN. 


Jugé  : — Que  dans  une  action  en 
revendication,  l'omission  de  laisser 
au  défendeur  copie  du  procès-ver- 
bal de  saisie,  n'est  pas  fStale,  en 
autant  que  l'ordonnance  de  1667  ne 
requiert  cette  formalité  que  dans  les 
cas  de  saisie-exécution. 
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SAISIE-ARRET.— ArriDATiT.—PLXADUfos. 


:.n 


1.  Held  :~lo.  That  in  an  affidavit 
for  saisie-arrêt  before  judgment, 
the  omission  of  the  words,  vnll  lose 
his  debt,  does  not  ritiate  the  afli- 
darity  or  entitle  the  defendant  to 
demand  the  quashing  of  the  writ. 

2o.  That  no  reasons  for  quashing 
a  writ,  other  than  those  set  forth  in 
the  motion,  can  be  taken  into  con- 
sideration by  the  Court. 


Uodin  vs,  McConneU, 


Jugé  : — lo.  Que  dans  un  affida- 
yit  pour  saisie-arrêt  avant  jugement, 
l'omission  des  mots  perdra  sa  dette, 
ne  vicie  pas  ^affidavit,  et  ne  donne 
pas  au  défendeur  le  droit  de  de- 
mander l'annulation  du  writ. 

2o.  Que  nulles  raisons  pour  l'an- 
nulation d'un  writ,  outre  celle* 
énoncées  en  la  motion,  ne  peuvent 
être  prises  en  considération  par  la 
Cour. 
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Affidavit.— Pleadings, 


2.  Held  :— lo.  That  in  an  affida- 
vit  to  obtain  a  writ  of  saisie^arrêt 
before  judgment,  the  deponent 
must  follow  the  words  of  the  sta- 
tute, and  must  swear  that  he  is 
credibly  informed,  hath  every 
reason  to  believe,  and  doth  verily 
and  in  his  conscience  believe,  that 
the  defendant  is  secreting  his  estate, 
and  that  without  the  benefit  of  a 
writ  0Î  saisie-arrêt  he  will  lose  his 
debt. 

2o.  That  the  appointment  of  the 
plaintiff  in  such  case  as  guardian  to 
the  efiects  seized,  will  not  vitiate 
the  seizure.- 

Boudrot  vs.  Locke, 


Jugé  : — lo.  Que  dana  un  affida- 
vit pour  saisie-arrêt  avunt  juge  ment, 
le  déposant  doit  adopter  les  mots  du 
statut,  et  doit  jurer  qu'il  est  informé 
d'une  manière  croyable,  a  toute 
raison  de  croire,  et  croit  vraiement 
en  sa  conscience,  que  le  défendeur 
recèle  sea  effets,  et  que  sans  l'a- 
vantage (run  writ  de  saisie-arrêt  il 
perdra  sa  créance. 


2o.  Que  l'appointemeut  du  de- 
mandeur en  pareil  cas  comme  gar-  . 
dien  des  effets  saisie,  ne   viciera 
pas  la  saisie. 
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SALE  AND  RESALE.—  Fide  Pacts  commissouub. 
SALE  BY  SAMPLE.— Fûfe  Vendor  and  Vcndu. 


SCHOOL  RATES;— DissKMTicNT  Schools. 


Held  .'—That  a  person,  the  pro- 
prietor of  real  estate  within  a  scnool 
municipality,  is  entitled  to  declare 
himsell  a  dissentient  within  the 
meaninpr  of  the  School  Acts,  and 
can  validly  pay  his  school  rates  to 
the  trustees  of  a  dissenflent  school, 
aithougl^  he  is  not  an  inhabitant  or 
resident  within  the  limits  of  such 
municipality. 


Jugé  : — Qu'un  individu,  proprié- 
taire d'immeubles  dans  une  muni- 
cipalité scolaire,  a  droit  de  se  dé- 
clarer dissident  aux  termes  de  l'Acte 
des  Ecoles,    et  peut  valablement 

Sayer  ses  taxes  a  une  école  dissi- 
ente,  quoiqu'il  ne  soit  pas  habi- 
tant ou  résident  dans  tea  limites  de 
telle  municipalité. 


The  IVustets  of  the  DiêêsmtietU  School  o/  thé  FUlage   9fSi. 
Henri  vs.  Young.  473 
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SEAMEN'S  WAGES.— Eyidwcs.— Ship's  Aaticles. 


Held:— lo.  That  in  actions  for 
Wages  by  foreign  seamen  against 
the  master  of  their  vesse],  a  foreign 
ship,  the  evidence  of  the  master, 
as  \cf  the  yalidity  of  the  ship's 
articles  and  the  nature  of  the  law 
under  which  they  were  made,  will 
be  admitted. 

2o.  That  in  a  Yoyage  such  as 
mentioned  in  the  snip's  articles, 
Russian  seamen  are  bound  tore- 
main  by  the  vessel  until  discharged 
at  the  port  of  final  destination. 

Patez  V8,  Klein. 


Jugé  : — 2o.  Que  dans  les  actions 
pour  gages  par  des  matelots  étran- 
gers contre  le  capitaine  de  leur  vais- 
seau, un  bâtiment  étranger,  le  té- 
moignage du  capitaine,  quant  à  la 
validité  de  l'engagement  des  ma- 
telots et  le  droit  qui  régit  tel  enga- 
gement, sera  admis. 

2o.  Que  dans  un  voyage  tel  que 
celui  mentionné  dans  le  contrat  en 
question,  des  matelots  Russes  sont 
tenus  de  servir  à  bord  du  vaisseau 
jusqu'à  leur  libération  dans  le  port 
qui  complète  le  voyage. 
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SECOND  NOTARY— Firfc  Notarial  act. 

SECURITY  FOR  COSTS.— FWc  Appeals. 

SECURITY  FOR  COSTS.— Delay.— Apfidavit. 


Held  :— lo.  That  when  two  de- 
fendants severally  move  for  secu- 
rity for  costs,  separate  bonds  must 
be  given,  but  the  same  suteties'in 
each  bond  will  be  sufficient. 

2o.  That  an  affidavit  by  a  defen- 
dant that  he  must  search  for  papers 
in  several  registry  offices,  and  that 
such  search  will  occupy  him  six 
months,  to  the  best  of  his  belief, 
without  which  delay  he  will  be 
unable  to  prepare  his  defence  in  a 
proper  manner,  will  be  sufficient  to 
secure  a  delay  to  plead. 

BeU  V8.  Enowlton, 

SEIZURE.- Fiufe   Gvardxan.— Opposition  apih   d'annuler   Vendor 
AND  Vendee. 

SEPARATION  DE  BIENS.— Ftiie  Hvsband  and  Wife. 

SEPARATION  DE  BIENS.— Evidence. 


Jugé  :  —  lo.  Que  lorsque  deux 
défendeurs  font  séparément  motion 
qu'il  leur  soit  donné  caution  pour 
les  frais,  des  cautionnements  sépa- 
rés doivent  être  fournis,  mais  les 
mêmes  cautions  seront  suffisantes. 

2o.  Qu'un  affidavit  par  un  dé- 
fendeur qu'il  lui  faut  faire  re- 
cherche dans  plusieurs  bureaux 
d'enregistrement,  et  qu'au  meil- 
leur de  sa  croyance,  telles  re- 
cherches prendront  six  mois,  et  que 
sans  tel  délai,  il  sera  incapable  de 
préparer  sa  défense  d'une  manière 
satisfaisante,  sera^suffisant  pour  ob- 
tenir un  délai  pour  plaider. 

232 


1.  Held  : — lo.  That  an  obligation 
entered  into  by  a  married  woman, 
séparée  âe  bienSf  for  a  debt  due  by 
her  husband,  will  be  declared  null, 
at  the  instance  of  a  third  party  in 
the  cause. 

2o.  That  t0  be  admitted  to  dis- 
prove the  contents  of  such  an  instru- 
ment by  oral  evidence  there  must 
be  a  commencement  de  preitve  par 
icrU. 

Fuehê  M.  Thibet,  and  Laritiere. 


Jugé  : — lo.  Qu'une  obligation 
consentie  par  nne  femme  mariée, 
séparée  de  biens,  pour  une  dette 
de  son  mari,  sera  déclarée  nulle, 
à  la  réquisition  d'un  tiers,  partie  à 
la  cause. 

2o.  Que  pour  pouvoir  être  admis 
à  faire  preuve  du  contenu  d'une 
telle  obligation  il  faut  qu'il  y  ait 
comnteocement  de  preuve  par  écrit. 
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Marriage  Contract. 


2.  Held  :— That  a  judgment  en  se- 
paration de  biens  can  be  rendered 
in  a  cause  between  parties  married 
in  Upper-Canada,  where  no  com- 
munauté de  biens  exists,  and  there 
being  no  marriage  settlement  be- 
tween such  parties. 

Sweetapplevs.  Guilt. 


Jugé  : — Qu'un  jugement  en  6é« 
paration  de  biens  peut-être  rendu 
dans  une  cause  où  les  parties  se 
sont  mariées  dans  le  Haut-Canada, 
oii  il  n'existe  aucune  communauté 
de  biens,  et  aucun  contrat  de  ma-* 
riage  n'étant  intervenu  entre  les 
parties. 
^  167 


SERVICE  OF  PROCESS.— Assignation,  Nullity  or. 


1.  Held  :— That  the  observance  of 
the  18th  Rule  of  Practice  of  the 
Superior  Court  is  enjoined  à  peine 
de  nullité  /  and  that  service  of  sum- 
mons made  before  eight  o'clock  A. 
M.  is  null. 

Kinney  and  Perkins. 


Jugé  : — Que  I'observ'ation  de  la 
18e  regie  de  pratique  est  prescrite  à 
peine  de  nullité  ;  et  que  l'assigna-» 
tion  donnée  avant  huit  heures  da 
matin  est  nulle. 


302 


Copartners. 


2.  Held  : — That  personal  service 
upon  one  of  the  members  of  a  co- 
partnership, is  binding  upon  the 
whole  firm,jn  like  manner  as  a  ser- 
vice made  at  the  office  or  place  of 
business  of  the  firm. 

Decftène  w.  Faucher. 


Jugé  :— Qu'une  signification  sur 
l'un  de  plusieurs  associés  lie  toute 
la  société,  de  même  C|u-''une  signi- 
fication au  bureau  ou  a  l'endroit  de 
la  transaction  des  affaires  de  telle 
société. 

416 


Copartnership* 


3.  Held  : — That  the  service  of  an 
action,  at  the  place  of  business  of  a 
firm  or  partnership,  in  a  different 
district  from  that  in  which  the  writ 
issues,  even  when  one  of  the  mem- 
bers of  such  firm  is  domiciled  in  the 
district  in  which  the  action  is 
brought  ;  is  insufficient. 

Poston  vs.  Hall. 

Jurisdiction, 

4.  Held  :— That  under  the  26th 
sec.  of  Cons.  Stat,  of  Lower  Cana- 
da, cap.  82,  service  upon  one  de- 
fendant in  the  city  of  Montreal,  and 
upon  the  other  defendants,  heirs  of 
their  father,  iii  another  district,  is 
good  ;  notwithstanding  that  the 
obligation  of  the  father  was  made 
in  such  other  district,  where  he 
and  all  the  other  défendants  had 
their  domicile. 

Grenier  vs  Fourquin* 


Jugé  :— Que  la  signification  d'une 
action  a  la  place  d'affaires  d'une 
société  dans  un  district  difierent^  de 
celui  d'où  le  writ  a  émané,  même 
dans  le  cas  où  l'un  des  membres 
de  telle  société  est  domicile  dans  le 
district  où  l'action  est  intentée  ;  eat 
insufiisante. 

127 

— Domicile. 

Jugé  : — Que  sous  la  26ème  sec. 
des  Stat.  Cons,  du  Bas-Canada» 
chap.  82,  service  sur  un  défendeur 
dans  la  cité  de  Montréal,  et  sur  les 
autres  défendeurs,  héritiers  de  leur 
père,  dans  un  autre  district,  est  va* 
lide  ;  nonobstant  que  l'obligatiou 
du  père  eut  été  consentie  dans  un 
district  où  il  avait,  ainsi  que  tous 
les  autres  défendeurs,  son  domi- 
cile. 
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SHERIFF'S  SAL£.^MovKABixa.—CorARTHBH8.— Fraud. 


Held  : — lo.  That  an  opposition 
made  by  a  defendant  and  another, 
as  copartners,  under  a  notarial  acte 
of  copartnership,  alleging  a  pre- 
vioaa  sheriff's  sale  of  all  the  ar- 
ticles seized,  to  one  of  the  onpo- 
aanta,  and  that  the  sanae  enects 
had  been,  by  the  adjudicatairtf  pat 
into  the  copartnership  as  his  share 
fi^thd  capital,  will  be  set  aside,  if 
the  sheriff's  sale  and  the  coDart» 
nership  are  shown  to  have  4>een 
made  fraudulently,  and  by  concert 
between  the  aàjuèicaiaitt  and  the 
defendant. 

So.  That  such  fraud  and  concert 
are  sufHoiently  established  if  it  ap- 
pear that  ÙLQudJudiccUaire  was  the 
brother  and  bar-keeper  of  the  de- 
fendant at  the  date  of  the  sheriff's 
sale  ;  that  the  effects  were  bought 
in  by  him  at  a  low  rate,  and  that 
the  plaintiff  in  the  cause  had 
agreed  nut  to  bid  on  condition 
that  his  debt  and  costs  should  be 
deposited  in  the  hands  of  a  third 
party,  who  subsequently  handed 
him  over  the  money,  and  that,  in 
\\ieacte  of  copartnership,  bearing 
date  a  few  days  after  the  sale,  the 
effects  were  entered  at  their  true 
▼alue 


Jugé  :  —  lo.  Qu'une  opposition 
faite  par  un  défendeur  et  un  autre, 
comme  associés,  en  vertu  d'un 
acte  de  société  notarié,  alléguant 
une  yentejudieiaire  antérieure  de 
tous  ïeA  efiets  saisis,  à  l'un  des  op» 
posants,  et  que  tous  les  mêmes  ef- 
iets ayaient  été,  par  l'adjudicataire» 
placés  dans  le  fond  social  comme 
sa  mise,  sera  mise  de  côté,  si  la 
yente  judiciaire  et  la  société  sont 
constatées  avoir  été  faites  fraudu- 
leusement, et  de  concert  entre  l'ad- 
judicataire et  le  défendeur. 

2o.  Que  telles  fraude  et  conni- 
yence  sont  suf&samment  établies 
s'il  appert  que  l'adjudicataire  était 
le  frère  et  le  commis  de  comptoir 
du  défendeur  à  l'époque  de  la  vente 
par  le  shérif  ;  que  les  eâets  avaient 
été  achetés  par  lui  à  uc  prix  nomi- 
nal, et  que  le  défendeur  dans  la 
cause  était  convenu  de  ne  pas  en- 
chérir à  la  condition  que  sa  dette  et 
ses  frais  seraient  déposés  dans  lea 
mains  d'un  tiers,  qui  lui  avait  sub- 
séquemment  payé  le  montant  dé- 
posé, et  que,  dans  l'acte  de  société, 
portant  date  quelques  jours  après  la 
vente,  les  efiets  avaient  été  portés 
à  leur  vraie  valeur. 


McDougaU  V8.  Dubord^  and  Dubord, 

SHIPS'  ARTICLES.— rtie  Sxamsk's  Waqmb. 
SaiF'MASTER.^ride  Dsviation  pbom  Votaob. 

SUBLETTING.— Fï(te  Lessors^  Privileoï  or. 

SUBTENANTS.— rule  Lbssobs,  Fbivilbob  o«. 

SUMMARY  CONVICTIONS.— Appeals. 


m 


Held  : — That  on  appeals  from 
sammary  convictions  to  the  Court  of 
General  Sessions  of  the  Peace,  the 
appellant  cannot  of  right  demand 
that  a  Jury  be  empacnelled  to  try 
the  appeal,  and  that  it  is  discretion- 
ary with  the  Court  to  try  the  appeal, 
ortogrant  a  Jury. 

GUchen  and  Eaton. 


Jugé  :— Que  sur  appels  de  con- 
victions sommaire»  a  la  Cour  de 
Sessions  Générales  de  la  Paix,  l'an* 
pelant  ne  peut  réclamer  comme  de 
droit  qu'un  Jury  soit  assermenté 
pour  juger  l'appel,  et  qu'il  est  de  la 
discretion  de  la  Cour  déjuger  l'ap- 
pel, on  de  lé  faire  juger  par  un  Jnry; 
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SURETIES.—  Vide  Appeals. 
TACITE  RECONDUCTION.- Tide  Vendor  and  Vendee. 
TAXES.— rids  Revendication  op  Movearles. 
35 
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TIERS-SAISI.— Ftrfe  Attachmeht. 
TRANSACTION,— Validity  OF.— Fraud.— Erbo». 


Held  :— lo.  That  in  the  case  of  a 
contract  known  to  the  french  law 
as  a  transaction,  and  called  in 
english  a  compromise,  to  terminate 
amicably  all  disputes  which  may 
have  arisen  between  the  parties, 
the  consideration  which  each  party 
receives  is  the  settlement  ot  the 
dispute,  not  the  8acrifice>  of  a  right, 
but  the  abandonment  of  a  claim. 

2o.  That  it  is  no  objection  to  the 
validitv  of  such  a  compromise  that 
the  right  was  really  in  one  of  the 
parties  only. 

3o.  That,  in  the  case  submitted, 
neither  fraud,  dot,  or  want  of  good 
faith  by  mis-representation,  or 
otherwise,  could  be  imputed  to 
Chandler,  one  of  the  parties  to  the 
compromise,  nor  had  intimidation 
been  used  towards  the  other  party. 

4o.  That  the  question  of  error  in 
the  TTio^î/ (2^/ ermtnanf  of  the  com- 

E remise  is  to  be  decided  exclusively 
y  the  french  law  as  applicable  to 
transactions. 

5o,  That  the  rule  in  such  matter 
is,  that  if  the  error  relied  on  be  in  a 
matter  of  fact,  and  the  fact  be  one 
not  included  in  the  compromise, 
and  of  such  a  character  that  it  must 
be  considered  the  determining  mo- 
tive of  either  of  the  parties  in  en- 
tering into  the  agreement,  its  exis- 
tence is  regarded  as  a  condition 
implied,  though  not  expressed  ; 
and  then,  tf  the  fact  fail,  the  foun- 
dation of  the  agreement  fail^. 

60.  That  wheA  the  compromise 
is  general  of  all  matters  in  diffe- 
rence between  the  parties,  then 
the  rule  of  law  is  different,  because 
it  is  not  proved  that  the  compromise 
would  nol  have  taken  place,  al- 
though the  parties  had  known  that 
one  of  the  points  was  not  doubtful. 

7o.  That  the  rules  of  the  civil 
law,  upon  this  subject,  have  been 
adopted  not  only  in  France^  but  also 
in  England  and  Scotland. 

Triggt  and  Lavailie, 


Jugé: — lo.  Que  dans  le  cas  du 
contrat  connu  au  Droit  Français 
sous  le  nom  de  transaction,  et  ap- 
pelé en  Anglais  a  compromise, 
pour  régler  à  l'amiable  tous  diffé- 
rends qui  peuvent  s'êtie  élevés 
entre  les  parties,  la  considération 
que  chaque  partie  reçoit  est  le  règle- 
ment du  différend,  non  le  sacrifice 
d'un  droit,  mais  l'abandon  d'une 
réclamation. 

2o.  Que  l'on  ne  peut  objecter  à  la 
validité  d'une  telle  transaction  que 
le  droit  n'existait  réellement  que 
dans  l'une  des  parties. 

3o.  Que,  dans  l'espèce,  ni  la 
fraude,  le  dol,  ou  le  manque  de 
bonne  foi  par  fausse  représentation, 
ou  autrement,  ne  pouvait  être  im- 
puté à  Chandler,  l'une  des  parties 
à  la  transaction,  et  qu'aucune  inti- 
midation n'avait  été  pratiquée  en- 
vers l'autre  des  parties. 

4o.  Que  la  question  d'erreur  dans 
le  motif  déterminant  de  la  transac- 
tion doit  être  décidée  exclusive- 
ment par  le  droit  français  relative- 
ment aux  transactions. 

5o.  Que  la  règle  en  pareil  cas 
est,  que    si  l'erreur   dont   on    se 

f>laint  est  une  erreur  de  fait,  et  que 
e  fait  ne  soit  pas  compris  dans  la 
transaction,  et  soit  de  nature  qu'il 
doit  être  considéré  comme  le  motif 
déterminant  de  l'une  ou  de  l'autre 
des  parties  à  la  transaction,  son 
existence  est  considérée  comme 
condition  implicite,  quoique  non  ex- 
primée :  et  alors,  si  le  fait  n'existe 
pas,  la  base  de  la  transaction 
manque. 

60.  Que  quand  la  transaction  com- 
prend toutes  les  matières  en  litiges 
entre  les  parties,  alors  la  règle  de 
droit  est  différente,  parce  qu'il 
n'est  pas  constaté  que  la  transac- 
tion n'aurait  pas  eu  lieu,  quoique 
les  parties  sussent  qu'il  n'y  avait 
aucun  doute  quant  à  l'un  des  faits. 
7o.  Que  les  règles  du  droit  civil, 
sur  la  matière,  ont  été  adoptées 
non -seulement  en  France,  mais 
encore  en  Angleterre  et  en  Ecosse. 
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TRIAL  BY  JURY. 


1.  Held  :— That  an  action  by  Her 
Majesty's  Principal  Secretary  of 
State  for  the  War  Department,  to 
recoYer  back  a  sum  of  money  al- 
leged to  have  been  paid  in  ezcess, 
and  U!ider  protest,  for  the  carriage 
of  military  baggage  to  the  owners 
of  a  steamer,  which  baggage  it  was 
alleged  was  to  be  carried  for., 
reasonable  hire  and  reward,  is  sus- 
ceptible of  a  trial  by  jury. 


Jugé  : —  Qn'ane  action  par  !• 
Principal  Secrétaire  d'£tat  de  Sa 
Majesté  pour  le  département  de  la 
guerre,  en  répétition  d'une  somme 
d'argent  alléguée  avoir  été  payée 
sous  protêt,  pour  le  transport  de 
bagage  militaire  aux  propriétaires 
d'un  vapeur,  lequel  bagage  il  jetait 
allégué  devait  être  transporté  pour 
une  somme  raisonnable,  est  sus- 
ceptible d'un  procès  par  jury. 


Utr  Majeâty^t  Principal  Secretary  of  Slate  for  the  War  Depart- 
ment V8.  Èdmonstone.  79 

Promissory  Note.-—Limilation  of  actions. — Pleadings, 


2.  Held  :— lo.  That  an  action  by 
a  non  trader  to  recover  monies 
loaned  and  advanced  by  him  to  the 
defendants,  merchants'and  copart- 
ners, and  for  which  .  they  gave  an 
acknowledgment  in  writing,  is  not 
susceptible  of  a  trial  by  jury. 

2o.  That  the  acknowledgment  in 
question  was  not  a  promissory  note 
against  which  the  prescription  of 
five  years  could  be  pleaded. 

3o.  That  the  plea  of  limitation 
of  six  years  was  not  applicable  to 
the  case,  and  that  such  plea  must 
be  dismissed  on  demurrer. 

Whishaip  vs.  GUmour. 


Jugé  :—  lo.  Qu'une  action  par 
one  partie  qui  n'est  pas  commer- 
çant pour  le  recouvrement  de  de- 
niers par  lui  prêtés  aux  défendeurs, 
commerçants  et  associés,  et  pour 
lesquels  ils  ont  donné  une  re- 
connaissance par  écrit,  n'est  pas 
susceptible  d'un  procès  parjurés. 

2o.  Que  la  reconnaissance  en 
question  n'était  pas  un  billet  pro- 
missoire  contre  lequel  la  prescrip- 
tion de  cinq  ans  pouvait  être  invo- 
quée. 

3o.  Que  la  prescription  de  six 
ans  n'était  pas  applicable  à  l'es- 
pèce, et  qu'un  plaidoyer  invoquant 
cette  prescnption  devait  être  ren- 
voyé sur  défense  en  droit. 

94 


VENDOR  AND  VENDEE.— Ftis   Coparthxbship,  Liability   of.— 
Résiliation  or   Salx. 

VENDOR  AND  VENDEE. 


].  Held:— That,  in  the  case 
submitted,  the  purchase  of  the 
ffoods  of  a  party  under  seizure,  by 
his  brother  in  law,  was  in  fact  a 
ptti  chase  for  the  party  seized, 
notwithstanding  the  existence  of  a 
lease  between  them  ;  and  that  the 
tacit  recondudion  in  such  case 
could  not  be  recognized  so  as  to 
raise  a  presumption  of  a  bona  fide 
possession,  as  proprietor,  in  the 
purchaser. 

Dubois  and  Ryan. 


Jugé  :•  Que,  dans  l'espèce,  l'a- 
chat des  effets  d'une  partie  saisie, 
par  son  beau-frère,  était,  de  fait, 
pour  la  partie  saisie,  nonobstant 
l'existence  d'un  bail  entr'eux  ;  et 
que  la  tacite  réconduction  dans  ce 
cas  ne  pouvait  être  reconnue  de 
manière  à  faire  présumer  une  pos- 
session à  titre  de  propriétaire, 
bona  fide,  dans  la  personne  de  cet 
acquéreur 
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DtedofSaU.—CondUwnê  of  Sate, 


3«  Held. — lo.  In  an  action  for  an 
instalment  of  a  prix  de  ventes  that 
the  defendant  cannot  I'esist  pay- 
ment, or  demand  security,  on  the 
groond  that  by  the  description  given 
by  the  aactioneer^a  advertisement 
and  conditions  of  sale^  the  property 
was  described  aa  an  eroplaoement 
&o.,  <«  with  right  mitoyen  on  gable 
**  of  baildings  belonging  to  C.»  or 
<<  representatives,  ^'  the  notarial 
deed  of  sale  subsequently  passed 
making  no  reference  to  mitoyenne- 
té. 

2o.  That  the  t^rma  of  the  deed  of 
sale  will  be  construed  to  contain  the 
final  agreement  of  the  parties,  there 
being  no  evidence  to  the  contrary, 
or  that  the  plaintiff  authorized  the 
terms  of  the  auctioneer's  advertise- 
ment, or  consented  to  a  sale  wilh 
the  alleged  right  of  mitoyentieté 
âierein  referred  to. 


Jugé  :— lo.  Que  dans  une  aefiim 
pour  un  instalement  sur  un  prix  àm 
vente,  le  défendeui  ne  peut  refuaer 
de  payer,  ou  demander  caution^ 
parla  raison  que  par  l'avertisse- 
ment de  l'encaateur  et  aee  condi- 
tions de  vente,  la  propriété  était  dé- 
signée comme  un  emplacement 
&c,  *<avec  droit  de  mitoyenneté 
«  sur  le  pignon  des  bâliasea  appar- 
"^«tenant  à  C,  ou  ses  teprésen- 
"  tants,  "  l'acte  de  vente  subsé- 
quemment  exécuté  ne  faisant  au- 
cune mention  de  mitoyenneté. 

2o.  Que  lea  termes  du  contrat  d« 
vente  seront  regardés  comme  con- 
tenant le  contrat  fir.al  entra  les  par^ 
tiéa^ea  autant  qu'il  n'existe  au- 
cune preuve  du  contraire,,  ou  que  !• 
demandeur  aVait  autorisé  les  coa- 
ditioQs  dans  Pavertiasement  de  l'en- 
canteur,  ou  avait  eonsenti  une  vente 
avec  le  droit  de  miloyqnnelé  men- 
tionné en  icelui. 


ÂfcEenzie  ve,  Jœefk^ 

Price  ofSaLer  Dimimmon^.  o/. 
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3.  Held  :— In  the  Superior  Courte 
that  in  the  case  of  a  sale  of  several 
lots  ol  land  for  a  price  for  the 
whole,  the  noa-delivery  of  one  of 
the  lota  only  entitles  the  purchaaer 
to  a  diminution  of  the  price  in  pro- 
portion to  the  number  of  lots  told, 
without  taking  into  account  the 
valueof  the  lot  not  delivered,  if 
there  be  no  proof  of  bad  faith  or 
default  on  the  part  of  the  vendor. 

In  appeal,  that,  in  the  case 
submitted,  the  purchaser  had  a 
right  to  a  diminution  of  the  price  of 
tale  equivalent  to  the  value  of  the 
let  not  delivered. 

JMc  Fe^A  ani  humer. 


lUe 


Jugé  : — En  €onr  Supérieure,  qi 
dans  une  vente  de  plusieurs  Iota 
de  terre  pour  un  seul  prix  en  bloe, 
le  défaut  de  livraison  d'un  lot  ne 
donne  lieu  qu^à  une  diminution  du 

{>rix  proportionnelle  au  nombre  dea 
ots  vendus,  sans  égard  à  la  plue 
value  du  lot  non  livré,  à  dé&at  de 
preuve  de  mauvaise  foi  ou  de  fante 
de  la  part  du  vendeur. 

En  appel,  que,  dans  l'espéoe, 
l'acquéreur  avait  droit  à  une  dimi- 
nution du  prix  de  vente  équivalent 
à  la  valeur  du  lot  qmn'ftpaaétè 
livré. 

ses 


8aU  by  Sample. 


4b  Held»  in  the  Superior  Court, 
Montreal  :—lo.  That  a  purchaser 
who  has  received  part  of  a  quantity 
of  flour  sold  by  sample,  is  entitled, 
when  sued  for  the  price,  to  a  reduc- 
tion, equal  to  the  diminished  value 
of  the  nour  received,- it  being  infe- 
tior  to  the  sample 


Jugé,  en  Cour  Supérieure,  Mon- 
tréal : — lo.  Qu'un  acheteur  qui  « 
reçu  partie  d'une  quantité  de  uain» 
vendue  à  l'échantillon,  a  droit,  loie» 
qu'il  est  poursuivi  pour  le  prix,  à 
une  réduction,  égale  à  la  moms  v»- 
lue  de  la  farine  reçue,  telle  feiiie 
étant  inférieure  à  l'éohantilion. 
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ito.  Thattlie  purehaseris  bound 
on  the  receipt  of  the  flour  to  have  it 
•examined  without  delay,  and  to  ten- 
<ier  it  back  ;  and  that  a  notarial  pro- 
test and  tender  on  the  21st  of  Juiy« 
was  too  late,  the  eale  ami  deliveiy 
haying  been  made  on  the  19th  of 
June,  1860,  although  yerbai  notice 
of  the  bad  quality  of  the  flour  had 
been  given  to  the  brokers  on  the 
27th  of  June. 

•  3o.  That  the  purchaser  having 
sold  part  of  the  flour,  was  not  en- 
titleci  to  have  the  sale  set  aside  for 
the  remainder  of  the  flour  received. 

Held,  in  Appeal  :— lo.  That  the 
ofier  to  deliver  back  the  portion  of 
flour  remaining  in  the  hands  of  the 
purchaserwas.a  valid  ofler  ;  and 
that  the  confession  oi  judfi[ment  of- 
fered in  one  of  the  pleas  for  the  ba- 
lance of  the  price  was  6ufficient,and 
•should  have  been  accepted. 

2o.  That  the  purchaser  was  en- 
titled, as  part  of  his  damages,  to 
deduct  the  costs  of  transportation  to 
and  from  his  customers  in  the  coun- 
try, to  whom  part  of  the  flour  had 
been  forwarded  without  having  been 
examined,  and  alM>  the  deduction 
from  the  price  allowed  to  the  cus- 
tomers on  such  sale. 

Leduc  and  Shaw. 


2o.  Que  ^acheteur  est  tenue  snr 
réception  de  la  farine  de  la  faire  exa- 
miner sans  délai,  et  d'offrir  de  la 
remettre^  et  qu'une  offre  et  un  pro- 
têt notarié  du  21  juillet,  était  tardif, 
la  vente  et  livraison  ayant  été  faite 
le  19  juin,  I860,  quoiqu'avis  verbal 
de  la  mauvaise  qualité  de  la  farine 
eut  été  donné  aux  courtiers  le  27 
juin. 

3o.  Que  l'acheteur  ayant  vendu 
une  partie  de  la  farine,  n'avait  pas 
le  droit  de  faire  rescinder  la  vente 
pour  le  résidu  de  la  farine  reçue. 

Juffé,  en  Appel  :— lo.  Que  les  of- 
fres de  remettre  cette  partie  de  la 
farine  qui  restait  entre  les  mains  de 
l'acheteur,  étaient  des  offres  vala- 
bles ;  etQue  la  confession  de  juge- 
ment offeiie  dans  l'un  des  plaidoyers 
pour  la  balance  du  prix  était  sufll- 
sante,  et  aurait  dû  être  acceptée. 

2o.  Que  l'acheteur  était  en  droit 
de  déduire,  comme  partie  de  ses 
dommages,  les  frais  de  transport  à 
ses  pratiques  à  la  campagne,  aux- 
quelles partie  de  la  farine  avait  été 
envoyée  sans  être  examinée,  et  aussi 
la  réduction  faite  sur  le  prix  de  la 
vent^à  ses  dites  pratiques. 
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TESSELSINDISTIIESS.— rich  Dkviatioii  raoM  voyage. 

WAGES.— Fûfe  Lism.— Dxsxanoii  o>  Sxambm. 

WATER  RATE. 


Jugé.:—  Que  la  Corporation  de 
la  Cité  de  Québec  a  le  droit  de  re- 
couvrer des  citoyens  un  ptantum 
merttîtf  ou  la  valeur  de  l'eau  li- 
vrée, dsns  le  cas  ou  l'approvision- 
nement d'eau  n'eât  pas  suffisam- 
ment continu  ou  abondant  pour  les 
assujettir  au  paiement  de  la  taxe  de 
l'eau  en  entier. 
FaiUê  and  17^  Mayor  and  Cititens  t>fthé  City  ofQjuéatc.       335 


Held  : — ^That  the  corporation  of 
Ihe  City  of  Quebec  is  entitled  to 
recover  from  the  citizens  a  quan- 
tum meruit f  or  the  value  of  the 
water  deiiveted,  in  case  the  supply 
of  water  is  not  sufficiently  conti- 
nued or  abundant  to  subject  them 
to  the  payment  of  the  full  rate* 


WILL.—- Fi^  LxeAcr. 
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